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(72,  73)  18;  (74,  75)  16;  (76,  77)  18;   (78,  79,  80)  21;   (81,  82)  28; 

(83,  84)  24. 
Rhode  Island  (8)  5;  (9)  11;  (10)  14;  (11)  28. 
South  CaroUna  (1  N.  S.)  7;  (2,  3,  4)  IB;  (5)  22;  (6,  7)  24. 
Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;  (43,  44, 

45)  28. 
Vermont  (42)  1;  (43)  6;  (44)  8;  (45)  12;  (46)  14;  (47)  19;  (48)  21;  (49)  24. 
West  Virginia  (4)  B;  (5)  18;  (6)  20;  (7,  8)  28. 
Wisconsin  (24)  1;  (25)  8;  (26)  7;  (27,  28,  29)  9;   (30,  31)  11;    (32,  38)  14; 

^  35,  36)  17;  (37)  19;  (38,  39)  20;  (40,  41)  22;  (42)  24. 
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FrAKEXIK  WHABP   CoMPAKY  v.  POBTLAin). 

(67  He.  46.) 
Municipal  eorpoTatiom  — *  Nuitances  by  —  Emptying  aewage  in  pMic  docks, 

A  dty  was  authorized  by  Btatate  to  construct  a  sewer  with  an  outfall  in  a  pub- 
lic tide-water  dock.  Mdd,  that  the  authority  must  be  so  exercised  as  not 
unneoessarily  to  interfere  with  the  public  right  of  navigation  or  with  the 
rights  of  the  owners  of  wharves  lawfully  erected ;  that  the  city  was  not 
authorized  to  create  a  nuisance  in  the  dock  by  allowing  the  deposits  from 
the  sewer  to  accumulate  and  remain  there  in  such  quantities  a£  to  menace 
the  public  health,  obstruct  navigation,  and  seriously  injure  the  rights  of 
wharf  owners.     (See  note,  p,  9.) 

ACTION"  on  the  case  in  tort  against  the  city  of  Portland  for 
obstructing  the  entrance  to  plaintiff's  wharf. 
The  plaintiff  was  a  wharf  company  duly  incorporated  and  owning 
wharves  in  Portland.  At  the  trial  the  plaintiff  offered  to  prove 
that  in  1860  the  defendant  constructed  a  sewer  through  Thames 
street  and  made  an  outlet  for  it  into  and  at  the  head  of  the  dock 
on  the  east  side  of  pldintifPs  wharf ;  that  this  dock  was,  prior 
thereto^  wholly  below  jbhe  low«water  line ;  that  the  dock  was  public 
property,  a  coll^ctioii  of  water  open  to  the  sea,  below  the  line  of 
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low  water,  and  from  time  immemorial  had  been  resorted  to  by 
large  ships  for  landing  goods  at  the  wharves  of  the  plaintiffs  and 
their  grantors,  and  that  the  plaintiffs  and  their  grantors  had  been 
aocnstomed  to  pass  and  repass  over  the  same. 

That  the  sewer  leading  into  the  dock,  and  the  other  sewers  and 
drains  leading  into  said  sewer,  were  constructed  without  traps  or 
cess-pools  or  other  contrivances  to  catch  earth,  gravel  and  other 
solid  matter,  coming  into  the  sewers,  and  prevent  the  same  from 
being  washed  into  the  dock. 

That  from  1860  down  to  the  present  time,  the  dock  in  question 
has  been  gradually  filling  up  with  earth,  sand,  gravel,  mud  and 
filth,  brought  down  in  said  sewer,  and  deposited  in  said  dock,  until 
the  dock  has  become  so  obstructed  thereby  that  the  upper  portion 
thereof  has  become  wholly  unnavigable  and  the  lower  portion 
un navigable  for  vessels  of  large  tonnage,  and  the  plaintiffs  have 
been  obliged,  in  order  to  use  their  wharf,  to  dredge  the  dock  at 
large  expense. 

That  the  plaintiffs  have  suffered  special  damage  by  reason  of  this 
deposit  of  earth,  sand,  mud  and  filth,  and  by  the  depreciation  of 
the  value  of  their  wharf  property  by  reason  of  the  docks  being  filled 
up,  and  by  reason  of  their  being  obliged  to  pay  out  moneys  to 
partially  dredge  the  dock,  and  by  the  loss  of  wharfage  and  dockage 
which  would  have  accrued  from  vessels  loading  and  unloading  at 
plaintiffs'  wharf,  if  the  dock  had  not  been  so  obstructed. 

That  the  defendants  have  been  requested  by  the  plaintiff  corpora- 
tion to  remove  the  sewer  deposit  in  the  dock  by  dredging,  before 
the  commencement  of  this  action,  but  have  neglected  so  to  do. 

That  the  construction  of  said  sewer  and  other  sewers  leading 
into  the  same,  with  traps,  cess-pools  and  other  contrivances  to 
catch  and  hold  the  solid  matter  passing  through  said  sewers  and 
drains,  would  have  effectually  prevented  a  great  portion  of  the  fill 
and  deposit  complained  of,  and  of  the  consequent  injury  to  plaintiff 
corporation. 

The  city  solicitor  contended  that  the  foregoing  facts,  if  proved, 
would  not  sustain  an  action  against  the  city  of  Portland. 

Thereupon  it  was  agreed  by  the  parties  to  report  the  case  to  the 
law  court  for  the  determination  of  the  following  questions  of  law  : 

1.  Whether  the  city  of  Portland  have  a  right  to  construct  a  sewer 
opening  into  one  of  the  docks  of  the  city,  so  as  to  cause  a  filling 
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np  of  the  same,  as  aboye  stated,  to  the  injury  of  the  adjoining 
wharf  owners. 

2.  If  so,  whether  it  is  not  the  duty  of  the  city  to  cause  the  dock 
to  be  dredged  and  cleared  of  such  deposits,  from  time  to  time,  as 
the  same  shall  become  an  obstruction  to  navigation. 

All  ordinances  and  by-laws  of  the  city  of  Portland,  and  all  acts 
of  the  legislature,  bearing  upon  these  questions,  are  made  part  of 
the  case.  When  these  questions  of  law  have  been  determined,  the 
action  is  to  stand  for  trial. 

C.  P.  Mattocks  and  E.  W.  Fox,  for  plaintiff,  cited  Siaie  v.  Free- 
port,  43  Me.  198  ;  Knox  v.  Chalomr,  42  id.  150  ;  Oarey  v.  BlliSy  1 
Cush.  306  ;  Oerrish  v.  Brown,  51  Me.  256  ;  Skerman  v,  Tobey,  3 
Allen,  7 ;  Fames  v.  N.  E,  Worsted  Oo.^  11  Mete.  570  ;  Renwick  v. 
Morris,  3  Hill,  621 ;  Hickok  v.  Him,  23  Ohio  St.  523 ;  s.  c,  13 
Am.  Rep.  255;  Proprietors  of.  Locks  y.  Lowell,  7  Gray,  223;  Penn- 
sylvania V.  Wheeling  <&  Belmont  Bridge,  13  How.  518  ;  Ounter  v. 
Oeary,  1  Cal.  462  ;  Pitcher  v.  Hart,  1  Humph.  524  ;  Washburn  <& 
MoenMan.  Co.  v.  Worcester,  116  Mass.  458  ;  Boston  Rolling  Mills 
V.  Cambridge,  117  id.  396 ;  Brayton  v.  Fall  River,  113  id.  218 ; 
8.  c,  18  Am.  Rep.  470  ;  Child  v.  Boston,  4  Allen,  41 ;  Merrifield 
V.  Worcester,  110  Mass.  216 ;  s.  c,  14  Am.  Rep.  592. 

T,  B,  Reed,  city  solicitor,  for  defendant. 

DiCKERsoN,  J.  Though  the  case  does  not  show  the  precise  time 
when  the  outlet  to  the  sewer  in  controversy  was  built,  it  is  reason- 
able to  conclude  from  the  order  of  the  mayor  and  aldermen,  passed 
Jan.  20,  1860,  "authorizing  the  committee  on  drains,  etc.,  to  con- 
struct and  extend  the  sewer  which  has  its  outlet  in  Thames  street 
through  Thames  street  to  the  dock,"  aud  the  report  of  that  com- 
mittee to  the  mayor  and  aldermen  on  March  30,  1860,  "  that  they 
had  built  a  portion  of  the  same"  and  '^recommending  that  the 
completion  thereof  be  referred  to  the  next  city  council,"  that  it  was 
bailt  under  the  authority  of  §§  2  and  3,  R.  S.  of  1857,  as  amended 
by  chap.  153  of  the  public  laws  of  1860,  which  took  effect  April 
19,  1860.  The  second  section  of  that  statute  is  as  follows  :  "  The 
municipal  officers  of  a  town,  and  mayor  and  aldermen  of  any  city, 
may  construct  drains  or  sewers  in  a  substantial  manner,  through, 
along  or  across  any  public  street,  highway  or  town  way  therein,  and 
over  or  through  any  lands  of  private  persons  or  corporations,  when 
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tbBj  shall  deem  it  aieoessary  for  public  oonvomence  or  health,  at 
the  expense  of  the  town  or  city,  and  they  shall  be  under  their 
direction  and  control." 

Under  the  general  authority  conferred  by  this  section  of  the 
statute  upon  the  municipal  officers  of  towns  and  cities,  to  improve 
the  public  drainage  acnd  sewerage  in  their  respective  municipalities, 
we  have  no  doubt  but  they  had  the  right  to  construct  a  suitable 
outfall  for  a  sewer  in  the  public  dock  below  low-water  piark,  when- 
ever they  deemed  it  necessary  for  ''public  convenience  or  health." 
Indeed,  without  such  authority,  the  section  would  be  a  nullity,  in 
many  cases  not  unlikely  to  occur  in  the  larger  cities  where  the 
difficulty,  inconvenience  and  expense  of  providing  suitable  cess- 
pools for  retaining  the  rubbish  and  filth  that  naturally  seek  an 
•outlet  through  sewers,  would  render  it  next  to  impossible  to  supply 
them.  The  power  of  these  municipal  officers  is  limited  in  tbo 
statute  by  the  demands  of  "  public  convenience  or  health,"  which 
obviously  require  that  the  refuse  matter  and  impurities  in  large 
cities  should  be  deposited  and  dissipated  in  the  sea,  which  is  the 
-great  receptacle  provided  by  nature  for  the  oflfecourings  of  the 
land.  If  the  adjudication  of  the  municipal  officers  of  the  city  of 
Portland  upon  the  question  of  "  public  convenience  or  health  *' 
was  open  for  revision,  we  see  no  objections  to  affirming  their 
decision.     But  their  adjudication  is  conclusive  upon  that  matter. 

When  the  outlet  of  the  sewer  was  built,  the  plaintiff  company 
had  extended  their  wharf  into  tide- waters  below  low-water  mark 
under  the  authority  of  a  grant  from  the  legislature.  Neither  party 
liad  any  right  to  UDiake  any  erections  there  so  as  to  obstruct  navi- 
gation without  legislative  authority  therefor.  With  such  permis- 
sion, they  respectively  had  the  right  to  make  and  maintain  erections 
according  to  their  respective  grants  and  tlie  law  in  such  cases. 
The  act  under  which  the  sewer  was  built  is  silent  as  to  the  rights, 
duties  and  liabilities  of  the  city  in  respect  to  the  disposition  of  the 
deposits  that  might  accumulate  at  the  outlet  of  the  sewer,  and  the 
several  legislative  acts  passed  for  the  benefit  of  the  wharf  company 
contain  no  provisions  upon  this  subject  The  questions  in  dispute 
between  the  parties,  therefore,  are  to  be  determined  by  a  construc- 
tion of  these  respective  statutes  and  the  rules  of  law  applicable  to 
the  facts  in  the  case,  it  being  premised  that  both  parties  have 
lightfuiiy  made  their  lespective  erections. 

The  rigbt  to  build  the  sewer  and  outlet  implies  the  right  to  use 
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them  for  the  purposes  for  which  they  were  intended,  to  wit,  foar 
the  collection  and  discharge  of  the  debris  of  that  part  of  the  city, 
where  they  should  be  constructed,  into  the  dock  below  k)w-water 
mark.  But  it  is  to  be  borne  in  mind  that  the  right  to  do  this, 
being  in  contravention  of  the  right  of  the  public,  at  common  law,  to 
Qse  the  sea  as  a  public  highway,  should  be  construed  strictly  and 
made  to  harmonize,  as  nearly  as  may  be,  with  this  paramount 
right  of  the  public ;  for  we  do  not,  by  any  means,  assent  to  the 
proposition  of  the  counsel  for  the  defendants,  that  the  right  of 
navigation  is  subordinate  to  the  right  of  sewerage.  No  authority 
has  been  cited  to  sustain  that  position,  nor  is  it  reconcilable  with 
the  well-established  doctrine  of  the  common  law. 

The  public  right  to  the  navigation  of  the  sea  is  not  qualified  or 
limited,  at  common  law,  by  any  private  or  municipal  right  of  sew- 
erage. '^  It  is  an  unquestionable  principle  of  the  common  law," 
say  the  court,  in  Arundel  T.,2PCullochy  10  Mass.  70,  "that  all 
navigable  waters  belong  to  the  sovereign  or,  in  other  words,  to  the 
public,  and  that  no  individual  or  corporation  can  appropriate  them 
to  their  own  use,  or  confine  or  obstruct  them  so  as  to  impair  the 
passage  over  them,  without  authority  from  the  legislative  power." 
So  in  CovivionweaHth  v.  Charleeio'ion,  1  Pick.  180,  Parker,  C.  J., 
says :  "  There  can  be  no  doubt  that,  by  the  principles  of  the  com- 
mon law,  as  well  as  by  the  immemorial  usage  of  this  government, 
all  navigable  waters  are  public  property  for  the  use  of  all  the  citi- 
zens ;  and  that  there  mast  be  some  act  of  the  sovereign  power, 
direct  or  derivative,  to  authorize  any  interruption  of  them."  The 
same  doctrine  has  been  repeatedly  held  and  applied  in  this  State  to 
tide-waters  and  navigable  streams.  In  Oerrish  v.  Brown,  51  Me. 
256,  it  was  held  that  navigable  rivers  are  public  highways,  and  that 
if  any  person  obstruct  such  a  river  by  carting  therein  waste  ma- 
terial, filth  or  trash,  or  by  depositing  material  of  any  description, 
except  as  connected  with  the  reasonable  use  of  such  river  as  a 
hi^way,  or  by  direct  authority  of  law,  he  does  it  at  his  peril,  and 
is  guilty  of  creating  a  public  nuisance. 

The  statute  under  which  the  defendants  built  the  sewer  and  out- 
let is  not  to  be  construed,  therefore,  as  authorizing  an  unnecessary 
infringement  of  existing  rights  and  privileges  ;  but  it  is  to  have 
such  a  construction  that  the  wharf  company  shall  be  no  further 
limited  or  restrictedl  in  these  respects  than  may  be  reasonably 
necessary  to  acoomplish  the  parpose  of  the  statutes ;  and  it  is  the 
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duty  of  the  defendants  to  exereite  the  power  thus  conferred  in 
accordance  with  this  rule.  State  v.  Freeporty  43  Me.  198,  202 ;  New* 
huryport  Turnpike  \,  Eastern  Railroad,  23  Pick.  326. 

The  city  have  the  right  to  use  the  sewer,  and  the  wharf  company 
the  right  of  navigation  and  the  use  of  their  wharf.  These  respect- 
ive rights  are  to  be  reasonably  enjoyed.  Neither  party  can  destroy, 
or  unreasonably  and  unnecessarily  impair  the  rights  and  privileges 
of  the  other.  The  purpose  of  the  defendant's  erection  under  the 
statute  is  substantially  accomplished  by  the  discharge  of  the  de- 
posits at  the  outlet  of  the  sewer.  It  cannot  be  presumed  or  im- 
plied that  the  statute  contemplated  the  erection  of  a  public  nuisance 
below  low-water  mark,  by  allowing  the  deposits  from  the  outlet  of 
the  sewer  to  accumulate  and  remain  there  in  such  quantities  as  to 
menace  the  public  health,  obstruct  navigation  and  seriously  to  im- 
pair, if  not  entirely  to  destroy,  the  plaintiff's  erections,  previously 
made  under  an  act  of  the  legislature  of  equal  authority  with  that 
under  which  the  defendants  made  their  erection.  Nor  is  it  reason- 
able to  conclude  that  the  grant  under  which  the  plaintiffs  extended 
their  wharf  into  tide-waters,  implies  the  right  thereby  to  create  a 
public  or  private  nuisance  either  in  the  manner  of  using  their 
wharf  or  by  its  disuse  and  allowing  it  to  go  to  decay. 

The  purpose  of  the  legislative  grant  to  the  wharf  company  was, 
not  to  destroy  or  obs  truct  navigation  and  commerce,  but  to  facili- 
tate them.  So  the  purpose  of  the  statute  under  which  the  city 
acted  was  not  to  authorize  it  to  transfer  a  nuisance  from  the  city 
to  low-water  mark,  or  to  create  one  there,  but  to  enable  it  to  con- 
duct the  rubbish  and  impurities  from  a  particular  portion  of  the 
city  to  a  point  in  the  sea  where  they  would  ordinarily  be  so  dis- 
tributed and  dissipated  as  not  to  create  a  nuisance.  If,  however, 
this  result  is  not  produced  either  by  reason  of  the  action  of  the 
elements  or  from  some  other  cause  than  the  fault  of  the  plaintiffs, 
it  is  the  duty  of  the  city  to  remove  those  deposits  within  a  reason- 
able time  and  in  such  a  manner  as  to  prevent  their  becoming  a 
nuisance  to  the  public  or  a  private  nuisance  to  the  wharf  company. 
The  right  of  the  defendants  to  construct  an  outfall  for  the  sewer 
in  the  sea  does  not  include  the  right  to  create  a  nuisance,  publio 
or  private  ;  it  is  a  right  to  make  deposits  temporarily,  and  not  a 
right  to  obstruct  navigation  permanently. 

The  legal  status  of  the  defendants  is  analogous  to  that  of  per- 
sons using  a  public  highway,  whether  upon  the  land  or  water,  who 
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have  a  right  to  the  reasonable  use  thereof,  for  all  legitimate  pur* 
poses  of  travel  and  transportation,  though  this  not  unfrequently 
involves  the  necessity  of  a  temporary  obstruction  of  the  highway. 
In  Davis  v.  Winslow,  51  Me.  264, 297,  the  court  use  this  language  : 
"Firemen  in  extinguishing  fires,  builders  in  erecting  or  removing 
buildings,  teamsters  in  hauling  logs  or  masts  to  market,  truckmen 
in  loading  or  delivering  merchandise,  shipmasters  and  boatmen  in 
receiving,  transporting  and  delivering  their  cargoes,  raftsmen  in 
managing  their  rafts,  river  drivers  in  running  logs,  and  mill  owners 
in  secnring  them,  oftentimes,  of  necessity,  require  so  much  of  a 
highway  as  temporarily  to  obstruct  it;  but,  in  such  cases,  they 
must  so  conduct  themselves  as  to  discommode  others  as  little  as  is 
reasonably  practicable,  and  remove  the  obstruction  or  impediment 
within  a  reasonable  time,  having  regard  to  the  circumstances  of 
the  case;  and  when  they  have  done  this,  the  law  holds  them 
harmless.^' 

The  view  we  have  taken  of  this  case  corresponds  with  the  recent 
decisions  upon  this  important  subject,  as  the  cases  cited  by  the 
counsel  for  the  plaintiffs  abundantly  show.  Haskell  v.  JV^ew  Bedford, 
108  Mass.  208,  214,  is  directly  in  point.  In  that  case  the  court 
say  :  **  The  owner  of  any  lands  bordering  upon  the  sea  may  law- 
fully throw  refuse  matter  into  it,  provided  he  does  not  create  a 
nuisance  to  others.  And  there  can  be  no  doubt  but  public  bodies 
and  officers,  charged  by  law  with  the  power  and  duty  of  construct- 
ing and  maintaining  sewers  and  drains  for  the  benefit  of  the  pub- 
lic health,  have  an  equal  right.  But  it  by  no  means  follows  that 
either  the  city  or  any  private  person  has  the  right  to  deposit  filth 
upon  the  sea-shore  in  such  quantities  as  to  create  a  nuisance  to 
health  or  navigation.  .  .  .  The  right  conferred  upon  the  city 
of  New  Bedford  to  lay  out  common  sewers  through  any  streets  or 
private  lands  does  not  include  the  right  to  create  a  nuisance,  pub- 
lic or  private,  upon  the  property  of  the  Commonwealth  or  of  an 
individual,  within  tide- water.** 

A  more  recent  case  in  Massachusetts,  that  of  Brayton  v.  Fall 
Sitter,  113  Mass.  218 ;  d.  c,  18  Am.  Bep.  470,  is  substantially  a 
duplicate  of  the  present  case  in  its  facts  and  legal  status.  The 
court  there  held  that  the  plaintiff  could  maintain  an  action  of  tort 
sgainst  the  defendants  for  obstructing  his  wharf  erected  upon  a  tide- 
water creek,  with  the  rubbish  from  their  sewer.  "An  individual," 
Bay  the  court  in  that  case,  *^  cannot  maintain  a  private  action  for 
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a  public  nuisance,  by  reason  of  any  injury  which  he  suffers  in  com* 
mon  with  the  public.  The  only  remedy  is  by  indictment  or  other 
public  prosecution.  But  if,  by  reason  of  a  public  nuisance,  an 
individual  sustains  peculiar  injury  differing  in  kind,  and  not  merely 
in  degree  and  extent,  from  that  which  the  general  public  sustains 
from  the  same  cause,  he  may  recover  damages  in  a  private  suit  for 
such  peculiar  injury.  ,  .  ,  We  are  of  opinion  that  this  was  an 
injury,  special  and  peculiar  to  him,  for  which  he  may  maintain 
this  action.  He  has  a  right  to  the  water  at  his  wharf  at  its  natural 
depth.  By  the  filling  up  of  the  dock,  his  use  of  his  wharf,  for  the 
purposes  for  which  it  had  been  constructed  and  actually  used,  were 
impaired,  and  he  was  subject  to  an  inconvenience  aud  injury  which 
was  not  common  to  the  public." 

We  understand  that  this  is  precisely  what  the  plaintiffs  complain 
of  in  this  case,  the  diminution  of  the  depth  of  water  about  their 
wharf  by  deposits  from  the  defendants'  sewer,  so  as  materially  to- 
interfere  with  vessels  taking  in  and  discharging  cargoes  there,  as 
they  had  been  accustomed  to  do.  The  report  of  the  case  sets  forth 
that  these  deposits  had  accumulated  to  such  depth  as  to  render 
"*  the  upper  portion  of  the  dock  wholly  unnavigable,  and  the  lower 
portion  unnavigable  for  vessels  of  large  tonnage,  and  that  the 
plaintiffs  have  been  obliged,  in  order  to  use  their  wharf,  to  dredge 
the  dock  at  large  expense. '*  This  would  undoubtedly  bring  the 
case  within  Brayton  v.  Fall  River,  unless  the  alleged  obstruction 
was  in  some  part  of  the  dock,  not  adjoining  the  plaintiffs'  wharf, 
and  did  not  diminish  the  natural  depth  of  the  water  about  their 
wharf.  In  that  case  the  injury  would  be  to  the  public  right  of 
navigation  which  the  plaintiffs  enjoy  in  common  with  the  public, 
and  the  remedy  would  be  by  indictment  as  the  counsel  for  the 
defendants  contends  :  their  injury,  though  perhaps  differing  ia 
degree,  would  not  be  special  and  peculiar  to  them,  but  would  be 
the  same  in  kind  as  that  of  the  public,  in  which  ease  the  private 
remedy  by  action  would  be  merged  in  the  public  remedy  by 
indictment 

Taking  the  view  of  the  purport  of  the  report  of  the  case,  as  be- 
fore stated,  we  have  come  to  the  conclusion  that  the  defendants 
under  the  statute  have  the  right  to  construct  sewers  opening  into- 
the  public  docks  of  the  city,  and  to  use  them  in  a  reasonable  man- 
ner for  conducting  and  depositing  therein  refuse  matter  and  im- 
purities, but  that  it  is  their  duty  to  6ause  such  docks  to  be  cleared 
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of  such  deposits,  wheneter  they  become  an  obstruction  to  naviga- 
tion, «r  injurious  to  the  pnblic  health.  If  they  neglect  to  do  this 
within  a  reasonable  time,  they  are  guilty  of  creating  a  public  nui- 
sance and  are  liable  to  an  indictment ;  and  if  such  obstruction 
cause  damage  to  the  owners  of  wharves  by  diminishing  the  depth 
of  water  about  them  and  thereby  impair  their  use  for  the  purposes 
for  which  they  were  constructed  and  have  been  used,  causing  incon- 
Tenience  and  injury  not  common  to  the  public,  they  are  guilty  of 
imposing  a  nuisance  upon  the  wharf  owners,  and  become  liable  to 
an  action  of  tort  therefor.  If  the  injury  to  the  wharf  owners  ia 
merely  an  injury  to  the  right  of  navigation  in  common  with  the 
public,  the  defendants  will  not  be  liable  in  a  civil  suit.  With  these 
qualifications  and  limitations  we  answer  both  of  the  questions  sub* 
mitted,  in  the  affirmative. 

Action  to  stand  for  trial. 
Appleton,  C.  J.,  Barrows,  Dakforth,  Virgin  and  Libbey, 
JJ.,  concurred. 

Note  bt  the  Rkportisr. -^The  question  involved  in  this  ease  was  very 
earfallj  considered  in  a  judgment  of  the  Baltimore  County  Court,  pronounced 
in  1828t  in  the  case  of  Barron  v.  Baltimore^  by  Archer,  C.  J.,  and  reported  in 
full  ill  2  Am.  Jurist,  103.  That  was  an  action  on  the  case  against  the  corpora- 
tioQ  of  Baltimore  for  an  injury  done  to  the  wharf  interests  of  the  plaintiff. 
Tlie  wharf  was  on  navigable  waters  within  the  harbor  of  Baltimore  and  the 
eity  limits.  The  wrong  complained  of  was  the  diversion  of  certain  streams 
from  their  natural  channel  to  a  point  near  the  wharf  in  question,  whereby  large 
qnautities  of  sand  and  earth  were  deposited  near  the  wharf,  thus  lessening  the 
depth  of  water  and  materially  injuring  its  value.  These  streams  were  so  turned 
from  their  natural  course  under  authority  of  ordinances  of  the  city  passed  in 
panuance  and  within  the  defined  scope  of  its  charter.  After  argument  by 
OQmerous  counsel,  among  whom  were  Mr.  Hoffman  and  Mr.  Taney,  afterward 
dUef  juBtioe  of  the  Uuited  States,  the  court  sustained  a  verdict  for  the  plain-* 
tilL  In  the  coarse  of  a  lamiuous  and  logical  opinion,  Chief  Justice  Archer 
said: 

"  But  the  party  inflicting  the  injury  in  this  case  is  a  public  corporation,  which, 
it  it  said,  has  acted  within  the  scope  of  its  autliority,  upon  advice,  with  due 
care  aud  circumspection,  and  is,  therefore,  not  answerable.  *  *  *  it  it  was 
a  measure  necessary  to  be  done  for  the  public  benefit  of  the  inhabitants  of 
Baltimore,  aud  the  natural  and  necessary  consequence  of  the  metisure  has 
been  the  permaueut  injury  aud  sacrifice  of  the  plaintiifH  property,  justice 
wems  to  demand  that  he  whose  property  has  fallen  a  victim  to  the  public  serv- 
ice should  be  compensated  in  some  way.  And  if  he  do  not  succeed,  it  must 
be  admitted  that  the  most  stril^iug  and  apparent  justice  must  yield  before 
■onis  mibeudiug  technical  principle  or  some  fancied  theory  of  public  policy. 
It  must,  moreover,  be  admitted  that  justice  would  seem  to  demand  that  the 
Mmpensatlon  should  proceed  from  the  quarter  to  whioh  the  benefit  flows." 

YoL.  XXIV.  —  2 
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The  coart  held  the  city  liable  ou  the  ground  that  the  Injury  was  caused  by  an 
aot  done  In  the  interest  of  the  city.  **  It  is  the  case,"  the  court  said,  "  of  cor- 
porations being  sued,  who  suffer  nothing  personally,  but  In  their  corporate 
capacity,  and  who  are  called  on  to  pay  only  for  au  Injury  which  they  have  in- 
flicted for  their  own  benefit ;  or,  in  the  language  of  the  learned  counsel.  It  la 
the  case  of  a  suit  against  the  inhabitants  of  the  city  to  recover  from  them 
damages  for  Injuries  Inflicted  by  their  servants,  the  mayor  and  city  council,  to 
subserve  the  Interests  of  the  whole  city,  and  for  their  benefit  as  inhabitants. 
Viewing  it  In  this  light,  it  would  be  precisely  such  a  case  as  the  maxim  reapan- 
deat  9uperior  would  apply  to." 

This  decision  was  cited  with  approbation  in  Stetson  v.  FcLXon,  19  Pick.  147. 
See,  also,  Thayer  v.  Boston^  id.  511. 

Of  a  similar  character  are  actions  against  municipal  corporations  for  injuries 
occasioned  by  the  turning  of  water  upon  private  lands.  In  Pettigrtw  v.  EvanB" 
viUe,  8  Am.  Rep.  50;  s.  c,  25  Wis.  22^  it  was  held  that  a  person  could  restrain 
a  municipal  corporation  from  draining  Its  lands  upon  his  lands;  and  In  City  of 
Aurora  v.  JUed,  11  Am.  Rep.  1;  s.  c,  57  111.  29,  a  city  was  held  liable  In  dam- 
ages for  so  changing  the  grade  of  its  streets  as  to  turn  surface  water  upon  pri- 
vate lands.  The  same  doctrine  was  held  in  Nerins  v.  Peoria,  41  III.  502;  in 
Aurora  v.  GiUeU,  58  Id.  132;  In  City  of  Dixon  v.  Baker,  16  Am.  Rep.  501;  8.  c, 
66  ni.  518;  and  in  Inman  v.  Tripp,  2S  Am.  Rep.  520;  8.  c.,  11  R  I.  520.  See,  alao, 
note,  20  Am.  Rep.  626;  Thurtiou  v.  City  of  St.  Joseph,  11  id.  468;  s.  c,  51 
Mo.  510.  These  oases  go  upon  the  ground  that  such  au  injury  amounts  to  the 
taking  of  property  within  the  constitutional  provision. 


Jokes  v.  Bubkhail 

(67  Me.  93.) 

Consideration — InvalidUy  of  patent  —  When  no  defense  to  etaimfor  royaUy. 

Defendant,  with  knowledge  of  the  fact  that  the  validity  of  a  certain  patent 
was  in  litigation,  purchased  of  the  patentee,  for  a  certain  royalty,  the  right 
to  use  such  patent.  The  patent  was  afterward  held  to  be  void.  Hdd,  la 
an  action  for  the  royalty,  that  the  invalidity  of  the  patent  was  no  defense 
for  the  time  the  defendant  had  actually  enjoyed  the  patent,  under  the 
license,  unmolested.* 

ASSUMPSIT  for  money  alleged  to  be  dae  from  defendant  to 
plaintiff  as  royalty  for  the  use  of  a  patent  known  as  the 
"  Green  Corn  Patent,"    The  opinion  states  the  case.     At  the  trial 

the  judge  said,  after  the  introduction  of  evidence  :    "I  shall  rule 

, ■       _^.^^^^^^^— ^^— ^ 

*  To  the  same  effect,  see  MarsUm  ▼.  SimU,  ^  Am.  Bep.  48. 
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88  matter  of  law,  that  there  is  no  evidence  here  of  fraud,  no  evi- 
dence of  any  facts  known  to  Jones,  that  were  material,  that  were 
not  known  to  Burnham  at  the  same  time  ;  and  if  known  to  both 
parties,  there  can  be  no  f  rand." 

The  judge  then  ordered  the  jury  to  render  a  verdict  for  the 
plaintiffs  for  the  full  amount  claimed.  That  verdict  was  for  the 
plaintiffs  for  (8,556.16 ;  and  the  defendants  alleged  exceptions. 

A.  A.  Siroui  d  O.  F,  Holmes^  for  defendants. 

C.  P.  MaHocks  S  K  W.  Fox,  for  plaintiffs. 

Appletok,  C.  J.  On  the  25th  of  August,  1874,  these  plaintiffs, 
having  letters  patent  of  the  United  States,  as  assignees  of  Isaac 
Winslow,  for  certain  improvements  in  Indian  corn  preserved  green, 
gave  the  defendants,  who  were  '^  desirous  of  manufacturing  and 
selling  the  product  protected  by  said  patent,"  a  license  to  manu- 
bctare  the  patented  article  in  this  State  ^'  during  the  remaining 
years  of  the  life  of  the  patent,"  for  which  they  agreed  to  pay  the 
royalty  specified  in  the  license,  upon  all  corn  packed  by  them. 

They  packed  during  the  season  of  1875,  33,830  dozen  cans,  and 
this  suit  is  brought  to  recover  the  royalty  due  by  the  terms  of  the 
license  on  that  amount. 

The  main  defense  is,  that  Isaac  Winslow,  the  plaintiffs'  assignor 
in  the  letters  patent,  was  not  the  original  and  first  inventor  of 
the  patented  invention  claimed  and  described  therein,  and  that 
they  were  wholly  void. 

When  this  license  was  given,  the  plaintiffs  were  the  holders  of 
letters  patent  issued  in  due  form,  and  claimed  they  were  valid.  At 
that  time  controversies  were  pending  for  the  purpose  of  testing 
their  validity.  A  decision  of  the  Circuit  Court  of  the  United 
States  had  been  rendered  sustaining  the  patent.  The  plaintiffs 
claimed  the  right  to  control  the  manufacture  of  the  patented 
article.  All  these  facts  were  fully  known  to  the  defendants,  and 
with  that  knowledge  they  procured  their  license  and  manufactured 
nnder  it,  in  preference  to  manufacturing  in  defiance  of  the  patent 

An  appeal  was  entered  in  the  case  pending  in  the  Circuit  Court, 
and  upon  a  hearing  before  the  Supreme  Court  of  the  United 
States,  the  decision  in  the  Circuit  Court  was  reversed  and  the 
plaintiffs'  patent  declared  void*  for  want  of  novelty.  Sewell  v. 
Jimes,  91 U.  S.  171. 
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The  question  presented  is,  whether  the  plaintiffs,  under  these  cir- 
cumstances, are  entitled  to  recover  f 

The  defense  set  up  is  a  want  of  consideration.  Here  was  a 
patent.  It  v/slb  prima  facie  valid.  It  had  been  adjudged  valid  by 
the  Circuit  Court  of  the  United  States.  The  plaintiffs  had  ob- 
tained an  injunction  for  an  interference  with  their  rights.  An 
appeal  had  been  taken.  The  rights  of  the  parties  were  in  contes- 
tation. All  this  was  known  to  both  parties.  Nothing  was  con- 
cealed. Nothing  was  misrepresented.  The  defendants  were 
unwilling  to  incur  the  risk  attendant  upon  interfering  with  a 
patent  already  adjudged  valid  by  a  court  of  high  authority.  They 
bought  a  license  and  proceeded  to  manufacture.  They  have  not 
been  interfered  with  in  their  business.  They  have  obtained  all 
they  bargained  for,  and  have  never  offered  to  surrender  their  licenae, 
or  said  they  should  not  manufacture.  According  to  the  weight  of 
judicial  authority  the  plaintiffs  are  entitled  to  recover. 

A  license  is  not  an  assignment  of  the  patent.  It  is  simply  a 
permission  to  do  certain  things  under  it.  In  Lawea  v.  Purser^  6 
El.  &  Bl.  930  ;  8.  c,  88  E.  C.  L.  030,  which  is  like  the  case  at  bar, 
Lord  Campbell  says,  "  what  then  is  the  plea  ?  Simply  that  the 
patent  is  void  ;  and,  if  it  could  be  shown  that  the  patent  was,  for 
any  reason  whatever,  invalid,  the  plea  and  every  allegation  in  it 
would  be  proved.  Then,  there  having  been  such  an  agreement  as 
stated  in  the  declaration,  and  permission  to  use  the  invention  hav- 
ing been  enjoyed  under  it,  can  it  be  permitted  to  the  defendants, 
after  such  a  contract  and  such  acquiescence  on  their  part  in  the 
plaintiff's  claim,  and  such  enjoyment  by  them  of  the  invention,  to 
say  that  they  will  not  pay  the  stipulated  prioe  because  the  patent  is 
void,  and  so  to  force  the  plaintiff  to  try  his  right  to  the  patent  in 
this  action  at  great  disadvantage.  I  am  of  opinion  that  the  de- 
fendants, not  denying  that  they  hare  used  the  invention  under  the 
agreement,  cannot  set  up  this  defense.  This  plea  would  be  proved 
though  the  plaintiff  had  really  made  a  useful  invention,  and  had 
taken  out  a  patent  for  it,  treated  by  every  one  as  valid  and  sup- 
posed by  all  parties  to  be  so,  if  at  the  time  of  the  trial  it  were  dia- 
covered,  for  the  first  time,  that  there  had  been  some  previous  use 
of  the  invention  or  some  part  of  it,  though  utterly  unknown  both 
to  the  plaintiff  and  defendants.  It  would  be  monstrous  if  the  de- 
fendants,  after  such  an  agreement  acted  upon,  could,  on  this  groand, 
refuse  payment     No  fraud  is  alleged.    No  renunoiation  of  the 
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pennissioiiy  warning  tbe  plain tifi  Uiat  the  defestdante  meant  to 
daim  to  uae  the  invention  in  their  own  right,  is  averred.  I  think, 
therefore,  it  would  be  contrary  to  all  principle  to  hold  this  plea 
good."  In  Smith  v.  NeaJe,  89  E,  C.  L.  67,  89,  Willis,  J.,  says  : 
"  In  short,  the  defendant  in  this  case  contracted  for  the  plaintiffs 
right,  such  as  it  was,  without  regard  to  whether  it  could  be  sus- 
tained upon  litigation  or  not ;  and  there  is  nothing  unreasonable 
or  uncommon  in  such  a  bargain."  In  Norton  v.  Brooks,  7  H,  & 
N.  499,  it  was  held  that  if  a  patentee,  in  consideration  of  a  royalty, 
grants  to  another  a  license  to  use  tbe  patent  invention,  and  the 
latter  uses  it,  he  cannot  plead  as  a  defense  to  an  action  for  the 
royalty,  that  the  invention  was  not  new,  or  that  the  patentee  was 
not  the  first  inventor.  "  So  long  as  the  term  of  the  patent  lasts,  if 
the  defendant  chooses  to  work  under  it,"  remarks  Pollock,  C.  B., 
''he  must  pay  the  stipulated  price."  To  the  same  effect  are  Hall 
V.  Condery  89  K  C.  L.  ;i2 ;  Baird  v.  NeiUoUy  8  CI.  &  Fin.  726  •, 
Troiman  v.  Wood,  16  0.  B.  (N.  S.)  479 ;  Taylor  v.  Hare,  1  N.  E. 
260.  In  Clark  v.  Adie,  Law  Rep.,  2  App.  Cases,  423,  it  was  held  in 
the  Yice-Ghancellor^s  court,  that  the  licensee  of  a  patent  cannot 
dispute  its  validity. 

The  decisions  in  this  country  are  to  the  same  effect.  In  Marsh 
V.  Dodge,  4  Hun,  278,  280,  it  was  held  that  a  licensee  must  notify 
the  owner  of  the  patent  of  his  renunciation  of  the  license,  before 
he  can  repudiate  his  obligations  under  it.  ^' Moreover,"  remarks 
Gilbert,  J.,  ''  the  defendants  were  estopped  to  deny  that  the  rakes 
were  manufactured  under  the  plaintiff's  license,  so  long  as  they 
retained  the  license  itself.  They  were  at  liberty  to  relinquish  it  at 
any  time  and  they  were  bound  to  do  so,  if  they  intended  to  deprive 
the  plaintiff  of  his  royalty."  In  Marston  v.  Swett,  66  N.  Y.  206  ; 
s.  c,  23  Am.  Bep.  43,  it  was  held  that  the  patent  being  void, 
there  was  no  consideration  for  the  royalty  ;  but  upon  appeal,  the 
decision  was  overruled.  In  delivering  the  opinion  in  the  court  of 
kst  resort,  f/ARL,  J.,  says  :  "  Here  was  no  fraud  and  the  defend- 
ants got  all  they  bargained  for.  During  the  time  mentioned  in 
the  complaint,  they  enjoyed  all  they  could  have  had  if  the  patent 
had  been  valid."  Tending  to  the  same  result,  are  the  cases  of 
Johnson  v.  Willimantic  Linen  Co.,  33  Conn.  436;  Wilder  v.  Adams, 
2  Woodb.  &  M.  331 ;  Kinsman  v.  Parhhurst,  18  How.  289. 

It  is  well  settled,  that  a  note  given  in  consideration  of  a  sale  of 
«  patent,  or  of  an  interest  in  the  same,  where  the  patent  has  been 
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adjudged  void  for  want  of  novelty,  cannot  be  enforced.  In  that 
the  grantor  grants  a  monopoly  of  the  use  of  the  patent ;  but  if  he 
has  none,  he  grants  nothing.  In  the  case  of  a  license,  the  licenser 
grants  the  use  of  what  he  has  and  nothing  more,  and  that  without 
warrant.  In  the  one  case  he  grants  a  right  which  does  not  exist, 
in  the  other  he  grants  whatever  right  he  may  have,  be  the  same 
more  or  less. 

The  counsel  have  referred  us  to  Saxton  v.  Dodge,  57  Barb.  84 ; 
but  that  case  may  be  regarded  as  overruled  by  the  Court  of  Ap- 
peals in  Marsion  v.  Swett,  66  N.  Y.  206,  or  if  it  be  sustained,  it  is 
upon  the  ground  of  fraud  and  misrepresentation,  and  that  the 
defendant  failed  to  get  what  he  bargained  for. 

It  is  objected  that  the  question  of  fraud  was  not  submitted  to 
the  jury.  But  there  was  nothing  to  submit  The  defendants'  own 
testimony  negatives  that.  They  knew  the  patent  was  in  litigation. 
They  wanted  such  right  as  the  plaintiffs  could  give  them,  and 
obtained  it  and  retained  it.  It  is  not  the  duty  of  the  court  to 
submit  the  question  of  fraud  to  the  jury  when  the  defendants' 
testimony  negatives  its  existence  ;  and  when,  if  the  jury  without 
and  against  evidence  had  found  it,  it  would  be  their  imperative 
duty  to  set  such  a  verdict  aside. 

The  defendants  by  their  letter  of  Ist  November,  1875,  gave  an 
account  of  the  corn  packed  by  them  during  the  season  of  1 875. 
The  letter  assumes  that  the  packing  was  all  done  under  their 
license.  They  set  up  no  allegation  of  any  other  packing  than  under 
the  plaintiffs'  patent.  The  claim  was  not  made  before  the  jury. 
Had  the  defendants  desired  to  raise  any  such  issue,  it  should  have 
been  at  the  time.  The  verdict,  as  we  understand  it,  is  upon  the 
amount  returned  by  the  defendants  and  to  the  payment  of  which 
the  only  objection  taken  is  the  invalidity  of  the  patent. 

Exceptions  overruled, 

DiCKERSON,  Ba&bows,  Danfobth,  Yibqin  and  Libbey,  JJ^ 
concurred. 
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OOBBT  V,  PbRBY. 

(67  Me.  140.) 
Bantruptcif  —  Cf  one  member  of  firm  —  When  eovere  only  individtud  liabilities. 

When  a  member  of  a  firm  files  his  petition  in  bankruptcy,  giving  no  schedule 
of  firm  debts  and  assets,  nor  praying  for  a  discharge  from  firm  liabilities,  his 
discharge,  when  obtained,  will  only  relieve  him  from  his  individual  indebt- 
edness and  not  from  partnership  liability. 

ACTION  of  assumpsit.  Plea,  the  general  issue,  with  brief  state- 
ment, as  follows : 
That  on  the  3d  day  of  March,  A.  D.  1873,  said  defendants'  cred- 
itors filed  a  petition  in  bankruptcy  against  him,  the  said  James  C. 
Perry,  in  the  District  Court  of  the  United  States  for  the  district  of 
Maine,  upon  which  petition,  after  due  notice,  he  was  on  the  7th 
day  of  April,  A.  D.  1873,  by  said  court  duly  adjudged  a  bankrupt 
under  the  act  of  Congress  entitled  '*  An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867  ;  that  regular  and  due  proceedings  were  had  in  said 
court  in  said  matter ;  that  on  the  26th  day  of  May,  1874,  said 
James  C.  Perry  filed  his  petition  in  said  court  for  his  discharge  ; 
that  after  proper  notice  and  due  hearing,  said  court  on  the  7th  day 
of  September,  A.  D.  1874,  granted  said  James  0.  Perry  a  discharge 
of,  and  from  all  debts  which  by  said  act  were  provable  against  his 
estate,  which  existed  on  the  3d  day  of  March,  A.  D.  1873  ;  and 
that  the  debt  declared  on  in  plaintiffs'  writ  existed,  if  at  all,  on 
said  3d  day  of  March,  and  was  provable  against  his  estate. 

The  plaintiffs  filed  a  counter  brief  statement  that  the  account 
annexed  to  the  plaintiffs'  writ  did  not  accrue  against  the  said  James 
G.  Perry  in  his  individual  capacity,  but  against  said  Perry  and  one 
John  6.  Dunn,  who  was  a  copartner  with  said  Perry,  under  the 
firm  name  of  Perry  &  Dunn,  as  will  more  fully  appear  by  the  bill 
of  particulars,  attached  to  said  writ: 

That  the  proceedings  in  bankruptcy,  recited  and  referred  to  in 
the  brief  statement  of  the  defendant,  were  not  against  the  said 
firm  of  Perry  &  Dunn,  but  were  originally  commenced  and  subse- 
quently prosecuted  against  said  James  0.  Perry  in  his  individual 
cs^Mid^; 
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That  the  partnership  debts  of  said  Perry  &  Dunn  were  neither 
proved,  nor  adjudicated  upon,  by  the  court  in  bankruptcy,  under 
said  proceedings  ; 

That  the  final  discharge  (if  any)  granted  said  Perry  was  a  dis- 
charge from  his  private  individual  debts,  and  not  against  the  debts 
or  liabilities  of  the  said  firm  of  Perry  &  Dunn,  or  the  legal  liabili- 
ties of  said  Perry  as  a  member  or  copartner  in  said  firm  ;  and 

That  neither  said  proceedings  in  bankruptcy,  nor  the  dischai*ge 
under  the  same,  can  be  pleaded  in  bar  against  the  lawful  debts 
contracted  by  said  ^rm  of  Perry  &  Dunn. 

The  defendant  put  in  evidence  his  discharge  in  bankruptcy, 
dated  September  7,  1874,  and  signed  by  Edward  Fox,  judge  of  the 
District  Court,  U.  S.,  for  the  district  of  Maine,  which,  omitting  the 
formal  heading  and  conclusion,  was  of  the  tenor  following  : 

*'  Whereas  James  C.  Perry  of  Paris,  in  the  county  of  Oxford  and 
State  of  Maine,  has  been  by  this  court,  on  petition  of  his  creditors, 
duly  adjudged  a  bankrupt,  under  the  act  of  Congress  entitled  *  An 
act  to  establish  a  uniform  system  of  bankruptcy  through  the  United 
States,'  approved  March  2,  1867,  and  appears  to  have  conformed 
to  all  the  requirements  of  the  law  in  that  behalf ;  and  it  appear- 
ing that  the  assets  of  said  bankrupt  are  not  equal  to  fifty  per  cent 
of  the  claims  proved  against  his  estate  contracted  after  January 
1st,  1869,  upon  which  he  is  liable  as  principal  debtor,  and  that  the 
assets  in  writing  of  a  majority  in  number  and  in  value  of  his 
creditoi*s  to  whom  he  has  become  liable  as  principal  debtor  since 
that  time  and  who  have  proved  their  claims,  has  been  filed  in  this 
case  before  hearing  on  the  application  for  discharge. 

**It  is  therefore  ordered  by  the  court,  that  said  James  C,  Perry 
be,  and  he  hereby  is,  forever  discharged  of  and  from  all  debt§  and 
claims  which  by  said  act  are  made  provable  against  his  estate,  and 
which  existed  on  the  third  day  of  March,  A.  D.  1873,  on  which 
day  the  petition  for  adjudication  was  filed  against  him,  excepting 
such  debts,  if  any,  as  are  by  said  act  excepted  from  the  operation 
of  a  discharge  in  bankruptcy." 

The  following  was  the  finding  of  the  justice  : 

"  The  only  question  submitted  to  mo  for  determination  was 
whether  the  discharge  of  James  C.  Perry  in  bankruptcy,  intro* 
duced  in  evidence  by  the  defendants,  discharged  him  from  the 
debts  of  the  firm  of  Perry  &  Dunn,  of  which  he  was  a  member  on 
March  3,  1873.    I  rule  that  the  liability  of  James  0.  Perry  as  a 
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partner  for  firm  debts  then  due  was  not  thereby  discharged,  and 
give  decision  for  the  plaintiffs  for  the  amount  due  according  to  the 
account  annexed/' 
The  defendants  alleged  exceptions. 

6.  A.  Wtlsoftf  for  defendants. 
A,  J.  Bleifien,  for  plaintiffs. 

Afplbiok,  C.  J.  The  bankrupt  law  of  the  United  State  pro- 
Tides  for  l^e  discbarge  of  individuals  from  individual  debts  and  of 
partners  from  the  debts  of  the  firm.  The  assets  of  the  individual 
cannot  be  diverted  from  the  payment  of  individual  debts  to  the 
payment  of  firm  debts,  nor  can  those  of  the  firm  from  firm  debts 
to  the  payment  of  individual  debts.  The  individual  estate  and  its 
assets  and  liabilities  and  the  firm  estate  and  its  assets  and  liabili- 
ties are  kept  separate  and  distinct,  so  that  the  creditors  of  the  firm 
aod  of  the  individuals  composing  it  may  receive  equal  and  exact 
jaatice. 

The  twelfth  mle  of  the  District  Court  of  the  United  States  for  the 
district  of  Maine  is  as  follows  :  '^  Whenever  a  debtor  shall  desire 
to  be  discharged  from  his  liabilities  as  a  member  of  a  copartner- 
ship, as  well  as  from  his  individual  indebtment,  Form  No.  1,  as 
prescribed  by  the  rules  and  orders  of  the  Supreme  Court,  shall  be 
altered  by  setting  forth  therein  a  description  of  such  firm,  with 
the  names  and  places  of  residence  of  the  copartners  and  shall  pray 
for  the  discharge  of  the  petitioner  from  his  liabilities  as  member 
of  such  firm." 

The  propriety  and  justice  of  this  rule  are  apparent*  The  peti- 
tioners for  a  discharge  in  bankruptcy  should  clearly  state  from 
vhat  debts  they  desire  to  be  discharged  :  if  as  individuals,  that 
they  desire  a  discbarge  from  individual  liabilities ;  if  as  members 
of  a  firm,  that  they  desire  a  discharge  from  partnership  liabilities, 
cr  from  partnership  and  individual  liabilities. 

The  defendant,  James  C.  Perry,  was  a  member  of  the  firm  of 
Perry  &  Dunn.  In  his  petition  he  desired  only  to  be  discharged 
as  an  individuaL  He  did  not  set  forth  that  he  was  a  member  of 
any  firm.  He  petitioned  for  no  discharge  from  firm  debts.  He  set 
forth  no  firm  liabilities  and  disclosed  no  firm  assets.  The  firm  of 
Perry  &  Dunn  has  not  been  declared  bankrupt.    It  has  not  been 
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before  the  District  Court  sitting  iu  bankruptcy  nor  within  its  juris- 
diction. 

Is  then  the  discharge  of  Perry  a  discharge  from  the  firm  debts 
as  well  as  from  his  individual  liabilities? 

In  re  William  If.  Little,  1  Bankr.  Reg.  341,  Little  had  been  a 
partner  with  one  Dana,  and  commenced  voluntary  proceedings  in 
bankruptcy  in  his  own  name.  In  his  schedules  the  debts  and 
assets  of  the  firm  of  Little  &  Dana  were  mentioned,  and  the  peti- 
tioner prayed  to  be  discharged  from  all  his  debts,  but  fearing  that 
by  such  proceedings  he  would  not  be  discharged  from  the  debts  of 
Little  &  Dana,  he  asked  that  his  proceedings  might  be  ao  amended 
that  Dana  might  be  made  a  party  and  cited  to  show  cause  why  the 
firm  of  Little  &  Dana  should  not  be  declared  bankrupt.  Upon 
this  question  of  amendment,  Blatchford,  J.,  says  :  ''Under  these 
circumstances,  as  the  petitioner  prays  to  be  discharged  from  all 
his  debts  provable  under  the  act,  and  some  of  the  debts  set  forth 
in  the  schedule  annexed  to  his  petition  are  debts  of  the  said  firm, 
and  as  this  petition  is  one  to  have  the  firm  declared  bankrupt  on 
the  petition  of  its  partners,  within  the  provision  of  section  36  of 
the  act  and  of  general  order  No.  18,  as  Dana  did  not  join  with  Little 
in  his  (original)  petition,  he  ought  to  have  been  brought  in  by 
proper  proceedings  under  general  order  No,  18,  before  an  adjudica- 
tion of  bankruptcy  was  made  on  the  petition  of  Little  ;  the  defect 
is  now  sought  to  be  remedied  by  Little.  His  petition  requires  to 
be  amended.  When  he  is  so  brought  in,  he  (Little)  can  be  dis- 
charged from  the  debts  of  the  firm  because  the  theory  and  intent 
of  section  36  of  the  act  and  general  orders  Nos.  16  and  18  are  that 
the  creditors  of  a  firm  shall  be  required  to  meet  but  once  and  in 
our  bankrui)tcy  forum,  all  questions  in  regard  to  the  bankruptcy 
of  the  firm  and  in  regard  to  debts  against  the  firm."  In  ADisiiick 
V.  Bean,  22  Wall.  395,  it  was  decided  that  the  assignee  in  bank- 
ruptcy of  the  estate  of  an  individual  partner  of  a  debtor  copart- 
nership could  not  maintain  a  suit  to  recover  hush  money  previously 
paid  to  a  creditor  of  the  copartnership,  upon  the  ground  that  the 
money  was  paid  to  such  creditor  in  fraud  of  the  other  creditors  of 
the  firm,  and  in  fraud  of  the  provisions  of  the  Bankrupt  Act.  The 
suit  should  bo  by  the  assignee  of  the  firm.  So  that  in  this  case, 
the  assignee  of  Perry  could  not  have  collected  any  of  the  assets  of 
Perry  &  Dunn.  The  firm  debts  should  not  be  discharged  when 
the  firm  creditors  could  not  possibly  have  their  share  of  its  assets. 
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The  firm  assets  were  never  before  the  Bankrupt  Court.  Neither 
were  the  firm  debts.  "  It  is  diflBcult/'  remarks  Drummond,  J.,  In 
re  Nwman,  3  Biss.  491,  "  to  see  how  any  member  of  the  firm  can 
be  released  from  his  personal  liabilities  as  such  without  the  court 
snbBtantially  looking  into  all  the  transactions  of  the  firm  and  set- 
tling up  its  affairs.  A  man  cannot  be  discharged  from  his  liabili- 
ties as  a  member  of  the  firm  unless  the  debts  and  assets  of  the  firm 
are  considered  and  adjudicated  upon  by  the  court."  The  fact  that 
persons  have  been  adjudicated  bankrupts  as  members  of  one  firm 
is  no  bar  to,  nor  does  it  defeat  a  petition  against  them  as  partners 
with  others  in  another  firm.  In  re  Jewett,  16  Nat.  Bankr.  Eeg.  48. 
In  Hudgina  v.  Laney  11  Nat.  Bankr.  Ecg.  463,  it  was  decided  that 
the  discharge  of  a  member  of  a  firm  upon  his  individual  petition 
in  bankruptcy,  and  without  any  proceedings  by  or  against  the  firm, 
does  not  discharge  such  member  from  the  partnership  debts.  See, 
also,  Crompton  v.  Conkling^  15  Nat.  Bankr.  Reg.  417. 

The  conclusion  is  that  Perry  has  not  been  discharged  from  his 
partnership  debts. 

'  Exceptions  overruled. 

Walton,  Babbows,  Vibgin,  Petebs  and  Libbey,  JJ.,  con- 
cnrred. 


EsELEY  V.  Boston  and  Maine  Railboad  Company. 

(67  He.  163.) 

BaUroad^Notice  on  ticket.    Estoppel, 

PlahitiiT pnrduuied  in  Portland  a  railroad  ticket  having  on  it  the  words: 
"Portland  to  Boston."  Held^  that  he  was  not  entitled  to  a  passage  thereon 
from  Boston  to  Portland.  Held^  farther,  that  the  facts  that  plaintiff  had 
been  before  allowed  a  passage  from  Boston  to  Portland  over  the  same 
road  on  a  similar  ticket,  and  that  one  of  defendant's  agents  had,  after  the 
ticket  in  question  was  parchased,  expressed  the  opinion  that  the  ticket  was 
good  for  a  passage  either  way,  did  not  entitle  plaintiff  to  such  passage.  {Sm 
ncU,p.  22.) 

ACTION  on  the  case  to  recover  damages  for  ejecting  plaintiff 
from  defendant's  cars. 
Plaintiff  got  on  defendant's  cars  at  Boston  intending  to  go  to 
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Portland^  and  tendered  to  the  conductor  of  the  train  a  ticket  hav- 
ing on  it  thewordfl:  "Portland  to  Boston."  The  conductor  re- 
f ufied  to  reoei^  it>  and  the  plaintiff,  ref ttsing  to  pay  the  fare  or  to 
purchase  another  ticket,  was  ejected.  Plaintiff's  evidence  tended 
to  show  that  he  resided  in  Portland,  and  having  occasion  to  travel 
much  between  that  city  and  Lewis  ton,  was  in  the  habit  of  purchas- 
ing when  at  LewiBton  a  through  ticket  to  Boston,  and  when  in 
Boston  a  through  ticket  to  Lewiston.  These  tickets  had  coupons 
lor  the  passage  between  Portland  and  Lewiston.  The  ticket  in 
question  wa£  purchased  in  Lewiston,  and  the  coupon  between  that 
j)€int  and  Portland  had  been  used.  In  January,  1876,  he  left  Port- 
land for  Boston,  having  two  of  these  tickets.  On  returning  he 
offered  one  of  these  tickets  to  the  conductor,  on  which  were  the 
words  "Portland  to  Boston."  The  ticket  was  refused  and  plaintiff 
was  ejected  without  unnecessary  force. 

It  was  admitted  that  if  the  testimony  had  not  been  excluded  the 
jplaintiff  would  have  testified  that  he  had  the  conversation  with 
the  conductor  of  the  train  from  Portland  to  Boston  on  Jauuarv 
25th,  1876,  which  he  testified  he  repeated  to  the  conductor  of  the 
train  from  "Boston  to  Portland,"  and  that  he  said  the  conductor 
of  the  former  trains  told  him  the  ticket  was  good  for  a  return 
ride  ;  and  that  if  such  testimony  would  have  been  admissible  it  was 
to  be  considered  as  in  the  case. 

The  case  was  reported  to  this  court  which  is  to  order  such  judg- 
ment as  the  law  and  facts  require. 

J.  E.  Butler,  for  plaintiff. 

W.  L»  Putnam,  for  defendant, 

Peters,  J.  This  case  presents  this  question  :  Does  a  railroad 
ticket,  with  the  words  "  Portland  to  Boston  "  imprinted  on  it,  pur- 
chased in  Portland  under  no  contract  other  than  what  is  inferable 
from  the  ticket  itself,  entitle  the  holder  to  a  passage,  on  the  road 
of  the  company  issuing  it,  from  Boston  to  Portland?  Does  a  ticket 
one  way  give  the  right  to  pass  the  other  way  instead?  We  find  no 
case  deciding  that  it  does,  nor  do  we  assent  to  the  proposition  that 
the  law  should  be  considered  to  be  so.  Such  is  not  the  contract 
which  the  ticket  is  evidence  of. 

It  hae  been  held  that,  if  a  passenger  purchases  a  ticket  with  a 
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notice  upou  it  that  it  is  "  good  for  one  day  only,"  in  the  absence  at 
a  statutory  regulation  to  the  contrary,  he  can  travel  upon  sucli 
ticket  only  on  that  day.    Staie  v.   CaDvpbell,  32  K".  J.   L.  309  ; 
Shedd  V.  Troy  &  Boston  Railroady  40  Vt.  88  ;  Johi^ou  v.  Concord 
Railroad,  46  N.  H.  213  ;   Boston  <&  Lotoell  R.  R,  Co.  v.  Proctor,  I 
Allen,  267 ;  1  Redf.  on  Railways,  99,  and  notes.    It  has  been  lieW,. 
also,  that,  if  the  words  "  good  upon  one  ti'ain  only  "  are  printed- 
upon  a  ticket,  the  holder  is  not  entitled  to  change  from  one  ti'ain 
to  another  after  the  passage  is  begun.     CJieney  v.  Boston  £  Maine- 
R,  R.  Co.y   11  Mete.   121  ;   Redf.  on  Railways,  supra.    It  such 
notices  confine  a  passenger  to  a  certain  day  and  a  particular  train,, 
why  is  there  not  as  much  reason  to  say  in  this  case  that  the  notice- 
upon  the  ticket  must  restrict  the  holder  of  it  to  go  in  the  particu- 
lar direction  uamed  ? 

This  position  is  not  weakened  by  the  suggestion  that  the  com- 
pany can  transport  the  passenger  as  cheaply  and  easily  one  way 
as  the  other.  If  it  were  so,  it  would  be  no  anawer.  A  person  who 
agrees  to  sell  to  another  merchandise  of  one  kind,  miglit  find,  it 
to  his  profit  and  advantage  to  deliver  merchandise  of  another  kind, 
but  he  cannot  be  compelled  to  do  so. 

So  a  railroad  could  often,  no  doubt,  transport  a  passenger  as 
conveniently  on  one  train  as  another  and  on  one  day  as  another;, 
still,  as  before  seen,  there  is  no  obligation  to  do  so.     But  it  does- 
not  follow  that  a  railroad  corporation  can  carry  passengers  as  well 
for  itself  the  one  way -as  the  other.     There  may  be  a  difference 
arising  from  various  considerations.     There  may  be  more  travelere' 
aud  more  freight  to  be  carried  one  way  than  the  other.     It  may  be 
more  expensive-    There  may  be  more  risk  in  the  one  passage  tluvu/ 
the  other.     The  up  train  may  go  more  by  daylight  and  the  down 
train  more  by  night.     That  such  considerations  as  these  might 
arise  in  a  case,  whether  in  this  instance  they  exist  or  not,  helps  to 
demonstrate  that  a  ticket  one  way  is  a  different  thing  from  a  ticket; 
the  other.     Practically,  the   doctrine   set  up  by  the  plaintiff,  if 
allowed  to  prevail,  would  affect  the  defendants  injuriously.     It  is 
well  known  that  through  tickets  are  cheaper  pro  rata  than  the  way/ 
or  local  fares.    This  fact  has  led  to  a  practice  on  the  part  of  way 
travelers  of  buying  through  tickets  and  using  them  over  a  part  of" 
the  route  aud  selling  them  for  the  balance  of  the  distance,  so  as  to/ 
make  a  saving  from  the  regular  prices  charged.     It  is  easily  seeir 
that,  if  a  passenger  is  permitted  to  ride  in  either  direction  on  a 
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ticket^  it  increases  the  chances  for  carrying  on  this  sort  of  specu- 
lation against  the  interests  of  the  road. 

It  does  not  avail  the  argamentfor  the  plaintiff  at  all,  that  before 
this  ho  had  passed  over  the  road  upon  other  tickets  in  a  direction 
the  reverse  of  that  advertised  upon  their  face ;  nor  is  it  of  any 
importance  that  another  conductor  upon  another  train  at  another 
time  expressed  an  opinicXn  to  him  that  this  ticket  would  be  for 
either  direction  good.  The  contract  is  not  shorn  of  a  particular 
stipulation  merely  because  it  is  not  always  enforced.  Nor  could 
such  conductor  in  suoh  manner  bind  the  corporation,  and  it  could 
not  have  been  understood  by  the  plaintiff  that  he  undertook  to  do 
so.  The  conductor  merely  expressed  an  opinion  about  a  matter 
which  he  at  that  time  had  no  business  with.  The  plaintiff  had 
ample  opportunity  to  purchase  another  ticket,  and  should  have 
done  so.     Wakefield  v.  South  Boston  Railroad,  117  Mass.  544. 

Plaintiff  no)UfuiL 

Appletok,  0.  J.,  Walton,  Barrows,  Virgin  and  Libbey,  JJ., 
concurred. 

Note  bt  the  Rsporteb.  —  See  Coleman  v.  New  Yorkt  etc,,  R.  i?.  Co.^  106 
Mass.  160,  wherein  was  Involved  a  controversy  growing  out  of  an  attempt  ou 
the  part  of  the  plaintiff  to  ride  from  New  YorlE  to  New  Haven  on  a  ticket  from 
New  Haven  to  New  Turk.  A  verdict  for  the  plaintiff  was  sustained  on  the 
ground  of  excessive  violence  In  ejecting  the  plaintiff  from  defendant's  ear. 
The  plaintiff's  counsel,  however,  did  not  deny  that  plaintiff  was  wrongfuUy  in 
defendant's  car.  The  plaintiff,  Coleman,  discussed  his  side  of  the  question  of 
the  right  of  a  man  to  ride  in  the  reverse  direction,  in  the  Atlantic  Monthly  for 
December,  1872,  and  May,  1878. 

A  ticket  having  on  Its  face  the  words,  "Good  this  day  only,"  can  only  be 
used  on  the  day  of  its  purchase.  Elmore  v.  Sands,  13  Am.  Rep.  617;  s.  c,  54 
N.  Y.  612. 

So  an  excursion  ticket,  good  upon  its  face  for  a  certain  day,  will  not  entitle 
the  holder  to  travel  upon  a  different  day.  McElroy  v.  Railroad  Co.,  7  Phila.  206. 

A  thousand-miles  commutation  ticket  expressed  upon  its  face  to  be  "good 
for  six  months  only,'*  is  not  good  after  the  expiration  of  that  period.  LUHh  v. 
St.  Louis,  etc.,  R.  R.  Co.,  64  Mo.  464;  Potoell  v.  Pittsburgh,  etc,  R,  R,  Co.,  25 
Ohio  St.  70. 

So  a  provision  ou  a  ticket  limiting  the  time  within  which  it  is  to  be  used  to 
twenty  days  is  good,  and  the  ticket  cannot  be  used  after  that  time.  Hill  v. 
Syracuse,  etc.,  R.  R.  Co.,  63  N.  Y.  101. 

The  fact  that  servants  of  a  railroad  company  have  permitted  the  use  of  a 
ticket  in  violation  of  the  conditions  upon  it  does  not  estop  the  oompany. 

Thus,  where  a  mUeage  ticket,  limited  to  a  certain  period,  has  been  used  with* 
out  objection  after  that  period,  the  oompany  is  not  estopped  from  afterward 
refusing  passage  upon  it  and  from  ejecting  the  passenger.  Sherman  v.  Chicago, 
c(a,  R.  R.  Co.,  40  Iowa,  45. 
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So  a  ticket  limited  to  five  dajs  cannot  be  ased  after  that  time,  and  the  fact 
that  tbe  baggageman  of  the  company  had  checked  the  holder*8  baggage  and 
poDcfaed  the  ticket  does  not  estop  the  company.  Wentz  y.  Erie  i?.  12.  Co.,  5 
T.&C.  566;  8.  c,  3  Hun,  241. 

Ab  to  right  of  passenger  to  "  stop  over  **  on  a  through  ticket,  see  McClure  v. 
Philadelphia,  etc.,  R.  R.  Co.,  6  Am.  Rep.  345;  8.  c,  34  Md.  5S2;  Dietricfi  v. 
Pennaylvania  R,  R.  Co.,  10  Am.  Rep.  ill,  and  note;  s.  c,  71  Penu.  St.  432;  State 
▼.Orertori,  4  Zab.  435;  Oa  Creek,  etc.,  R.  R.  Co.  v.  Clark,  72  Penu.  St.  231; 
Bube  V.  Ayer9,  28  Barb.  275;  Veney  v.  N.  Y.  C.  R.  R.  Co.,  8  Alb.  L.  J.  238; 
Polmcr  y.  RaOroad,  16  Am.  Rep.  750;  8.  a,  3  S.  C.  580. 


MoOaBTHY  V.   PORTLAKD, 
(BTHe.  167.) 
Highway  —  Injury  from  defect  in,  wJiHe  racing. 

Phlntiirreceiyed  an  injury  from  a  defective  highway  while  using  such  high* 
way  for  tbe  express  purpose  of  horse-racing,  ffeldt  that  no  action  lay 
Sigainst  the  city  whose  duty  it  was  to  keep  the  highway  in  repair. 

fiembte,  that  an  action  would  lie  had  the  fast  driving  been  merely  incidental 
to  a  lawful  use  of  the  highway.    (See  note,  p.  25.) 

ACTION  on  the  case  against  the  city  of  Portland  for  an  injury 
to  plaintiff's  horse  caused  by  a  defective  highway.  The 
defeudant's  evidence  tended  to  prove  that  the  plaintiff  was  racing 
his  horse  and  matching  it  for  speed  at  the  time  the  injury  occurred. 
The  trial  judge  instructed  the  jury  as  follows  ; 

**  Highways  are  only  to  be  safe  and  convenient  for  travelers.  If 
a  man  once  intentionally  starts  upon  a  race,  having  that  object  in 
view,  and  not  any  legitimate  pu impose  of  travel,  whether  he  has 
reached  the  point  where  the  hoi*ses  are  to  bo  put  to  full  speed  or 
not,  from  that  moment  he  ceases  to  have  any  rights  agamst  the 
town  as  a  traveler  upon  the  highway.  The"^  intention  to  race, 
accompanied  by  the  fact  that  the  man  has  actually  started  upon 
the  race,  prevents  his  recovery  in  the  action.  It  matters  not  if  he 
has  started  at  a  walk,  or  at  a  very  slow  rate  of  speed,  if  the  race  is 
begun,  if  he  has  started  upon  the  race  and  is  in  the  act  of  racing, 
whether  he  sees  fit  to  put  his  horse  to  full  speed  or  not  is  imma- 
terial ;  the  race  having  begun,  he  having  intentionally  joined  in  it, 
the  actual  speed  at  which  he  is  driving  is  immaterial ;  he  has 
ceased  to  have  the  rights  of  a  traveler,  and  his  use  of  the  highway 
for  that  purpose  is  not  legitimate.'' 


}9 
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The  verdict  was  for  the  defendants ;  and  the  plaintiff  alleged 
exceptions  and  also  moved  to  set  aside  the  verdict. 

A.  A.  Strout  (&  ff.  F.  Hobnes,  for  plaintiff. 

JJ.  B.  CleaveSy  city  solicitor,  for  defendants. 

Peters,  J.  We  think  the  judge  at  the  trial  gave  a  correct  rul- 
ing upon  the  point  raised  in  this  case,  and  presented  the  idea, 
involved  in  it,  in  apt  and  appropriate  words.  To  enable  the  plain- 
tiff  to  recover,  he  must  have  been  "a  traveler."  That  is  not  all. 
He  must  have  been  traveling  for  some  purpose  or  other  for  which 
streets  are  required  to  be  constructed  and  kept  in  repair.  A  per- 
son may  be  a  traveler,  but  not  such  within  the  contemplation  of 
the  statute,  which  gives  compensation  for  an  injury  occasioned  by 
a  defect  in  a  highway.  He  may  be  within  or  without  the  protec- 
tion of  the  statute,  and  still  be  a  traveler.  The  distinction  between 
what  is  a  legitimate  use  of  the  streets  or  the  contrary,  is  a  nice  and 
narrow  one,  and  still  it  is  an  appreciable  and  palpable  distinction. 
A  boy  may  be  within  the  protection  of  the  statute  while  running 
upon  a  street,  if  going  to  or  returning  from  school;  but  not  if  par- 
ticipating at  the  time  in  a  game  of  ball  being  carried  on  in  the 
highway.  He  might  be  a  traveler,  perhaps,  under  some  circum- 
stances, while  sliding  down  hill  on  his  way  to  school ;  but  not,  if 
merely  engaged  in  sliding  down  hill  as  a  pastime  and  sport.  The 
statute  requires  that  the  way  shall  be  "  safe  and  convenient  for 
travelers  with  horses,  teams  and  carriages."  A  horse  being  driven 
or  led  upon  the  street  may  be  in  the  sense  of  the  statute  the  horse 
of  a  traveler  ;  but  if  an  estray  upon  the  common  or  highway,  he 
would  not  be.  The  instruction  in  the  case  at  bar  prevents  the 
plaintiff  recovering,  because  he  was  using  the  highway  at  the  time 
of  the  accident  for  the  purpose  of  racing.  Not  because  racing 
horses  is  an  unlawful  thing,  but  because  it  was  a  purpose  for  which 
the  streets  were  not  designed  to  be  used.  Playing  ball  and  sliding 
down  hill  are  not  unlawful  exercises  and  games.  But  the  streets 
are  not  proper  places  for  such  recreations,  nor  are  they  appropriate 
as  racing  grounds  for  fast  driving.  Of  course,  while  a  person  is 
racing  his  horse,  he  is  passing  along  the  highway,  in  one  sense,  as 
any  traveler  would.  So  is  the  boy  jiassing  along  the  street  while 
running  after  the  ball,  or  sliding  down  hill,  or  the  horse  while 
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going  astray.  If  the  plaintiff  had  been  on  his  way  to  his  business 
house  or  home,  or  had  been  out  riding  for  pleasure  and  recreation, 
and  while  so  going  had  speeded  his  horse  to  keep  up  with  or  to  pass 
other  teams  on  the  road,  he  might  still  have  been  a  traveler  within 
the  protection  of  the  statute  in  case  of  accident  from  a  defective 
way.  See  Blodgeit  v.  Boston,  8  Allen,  237,  241.  In  guch  case  the 
racing  might  have  been  merely  an  incidental  or  casual  thing.  But 
where  a  person  uses  a  highway  wholly  for  the  purpose  of  horse- 
racing,  and  in  the  same  manner  he  would  have  used  it  if  a  race- 
course  fitted  and  designed  for  the  purpose,  and  meets  with  disas- 
ter, he  cannot  recover  of  a  town  merely  because  the  town  has  not 
afforded  him  and  his  horse  a  safer  and  more  perfect  track.  SH7I' 
9(m  V.  Gardiner y  42  Me.  248  ;  Leslie  v.  Levnston,  02  id.  468  ;  O'Con- 
nell  V.  Leunston,  65  id.  34 ;  s.  c,  20  Am.  Rep.  673  ;  Or  cult  v. 
Kittery  Point  Bridge  Co.,  53  Me.  500  ;  Stichney  v.  Salem,  3  Allen, 
374 ;  Blodgeit  v,  Boston,  supra.  To  this  extent  did  the  instruc- 
tions go,  as  we  understand  them,  and  no  further.  We  think  the 
Terdict  is  sustained  by  the  evidence. 

Motion  and  exceptions  overruled. 

Appleton",  C.  J.,  Waltok,  Babbows,  Vibgin"  and  Libbey,  JJ., 
concurred. 

Note  bt  the  Refobteb.  —  In  the  New  England  States  there  is  no  implied 
liability  on  the  part  of  cities  and  towns  for  injuries  resulting  from  defective 
wtji;  theliabUity  Is  wholly  statutory,  and,  therefore,  in  actions  for  injuries,  the 
persons  seeking  relief  must  bring  themselves  within  the  protection  of  the  stat- 
utes. 2  Dill.  Muu.  Corp..  §786.  As  suuh  statutes  are  usually  for  the  protection 
of  travelers  only,  the  persons  injured  must  show  that  they  were  at  the  time 
travelers.     Richards  v.  Enjield,  13  Gray,  344. 

If  a  person  using  a  highway  simply  for  the  purpose  of  play  meets  with  a  per- 
lonal  Injury  by  a  defect  therein,  he  cannot  maintain  an  action  against  the  city 
or  town  therefor.  Blodgeit  v.  Boston,  8  Allen,  237.  In  that  case  Btqejlow,  C. 
J>T  expressed  the  opinion  that,  if  a  child  were  Injured  while  passing  over  a  high- 
way, he  would  not  be  barred  of  remedy  because  at  the  time  engaged  in  some 
eiiildiah  sport.    See,  also,  Higginson  v.  Nahant,  11  AUen,  530,  635. 

Bo  a  town  is  not  liable  to  one  who,  while  stopping  in  the  highway  for  oonver- 
tttion,  leans  against  a  defective  railing  and  is  injured  by  reason  of  its  iusuffi- 
Cfency.    Stiekney  v.  Scdemy  3  Allen,  374 ;    SUnson  v.  QardneVy  42  Me.  248. 

Bat  in  BriUon  v.  CummUigton,  107  Mass.  347,  where  a  traveler  left  his  carriage 
for  a  few  minutes  to  pick  some  berries  by  the  wayside,  and  his  horses  became 
unmanageable  and  backed  over  a  precipice,  the  court  held  that  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiff  had  ceased  to  be  a  traveler  for  the  time 
being.    Chapman,  C.  J.,  said : 

**  There  can  be  no  doubt  that  •  traveler  on  the  highway  may  stop  his  horse, 
Bb^it  from  his  carriage,  and  employ  himself,  whUe  out  of  his  carriage,  in  acts 
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that  have  no  connection  with  his  joamey  or  its  purpose.  Bdbaon  y.  Rocfeport, 
101  Mass.  93.  Suoh  a  position  and  saoh.  employment,  for  a  reasonable  time, 
would  not  of  itself  deprive  him  of  his  rights  as  a  traveler.  Rests  of  suoh  a 
character,  during  a  journey,  are  common.  They  may  l>e  of  suoh  a  character 
as  to  malce  it  clear  that  the  party  has  ceased  to  use  the  highway  as  a  traveler; 
and  when  there  is  no  evidence  that  the  plaintiff  is  using  it  as  a  traveler,  it  is 
the  duty  of  the  court  to  talce  the  case  from  the  jury,  as  in  SUckney  ▼.  Salem,  3 
Allen,  374.'*    See,  also,  Oregory  v.  AdamSi  14  Gray,  242. 

So  in  Harper  v.  Mihcaukee,  30  Wis.  365,  the  court  expressed  the  opinion  that 
the  statute  of  that  State  malciug  towns  liable  for  damages  caused  by  the  insuf- 
ficiency of  highways,  gave  an  action  only  to  those  using  the  highways  for  the 
purposes  for  which  highways  may  lawfully  be  used. 

In  Sykea  v.  Pawlet,  5  Am.  Rep.  296;  8.  c,  43  Vt.  446,  plaintiff's  horse,  while 
being  backed  out  of  a  shed  adjoining  the  highway,  backed  into  a  gulf  on  the 
roadside,  twenty  feet  from  the  traveled  track,  and  it  was  held  that  plaintiff 
could  not  recover  because  he  was  not  using  the  highway  strictly  for  traveling 
purposes,  and  because  the  gulf  was  not  within  the  highway. 

That  a  person  Is  making  an  unlawful  use  of  a  highway  will  not  always  bar  bis 
recovery  for  Injuries  received.  Thus,  where  the  plaintiff  was  injured  by  a 
defect  in  the  street  while  he  was  driving  at  a  rate  of  speed  prohibited  by  a  city 
ordinance,  it  was  nevertheless  held  that  he  could  recover  of  the  city,  the  jury 
having  found  that  the  rate  of  speed  did  not  contribute  to  the  injury.  Baker 
V.  Portland,  4  Am.  Rep.  274;  a.  o.,68  Me.  199.  But  ene  Selatid  v.  Loioell^S 
Allen,  407. 

So  where  plaintiff's  team  was  standing  in  a  public  street.  In  a  manner  pro- 
hibited by  a  city  ordinance,  it  was  driven  against  and  Injured  by  the  negligence 
of  the  defendant's  servants,  and  it  was  held  the  plaintiff  could  recover.  Steele 
V.  Burkhardt,  6  Am.  Rep.  191;  s.  c,  104  Mass.  59. 

So  in  Welch  v.  Wesson,  6  Gray,  605,  it  was  held  that  where  two. persons  were 
racing  horses  contrary  to  law,  and  one  of  them  injured  the  other,  the  latter 
could  recover  therefor. 

That  a  person  traveling  upon  a  highway  upon  a  Sunday,  not  from  necessity 
or  charity,  cannot  recover  against  a  town  for  an  injury  received  through  a 
defect  in  the  road,  has  been  frequently  held.  O^Connell  v.  Letoisto^i,  20  Am. 
Rep.  673;  s.  c,  65  Me.  34;  Johnson  v.  Irasburgh,  19  Am.  Rep.  HI;  s.  c,  47  Vt. 
28;  ConnoUy  v.  Boston,  19  Am.  Rep.  396;  8.  c,  117  Mass.  64;  Feital  v.  MiddUseji 
JR.  B.  Co,,  12  Am.  Rep.  720;  s.  c,  109  Mass.  398;  Cratty  v.  Bangor,  2  Am.  Rep. 
56;  8.  c,  57  Me.  423. 

But  in  SiUton  v.  Watiwatosa,  9  Am.  Rep.  534;  s.  c,  29  Wis.  21,  it  was  held  that 
the  fact  that  the  plaintiff  was  violating  a  statute  prohibiting  the  doing  of  sec- 
ular work  on  Sunday,  by  driving  his  cattle  to  market,  would  not  prevent  his 
recovering  of  the  town  damages  for  injuries  to  the  cattle  occasioned  by  a 
defective  bridge.  Dixon,  C.  J.,  in  the  course  of  an  elaborate  opinion,  said: 
**  The  cases  may  be  summed  up  and  the  result  stated  generally  to  be  the  affirm- 
ance of  two  very  just  and  plain  principles  of  law  as  applicable  to  civil  actions 
of  this  nature,  namely.  First,  that  one  party  to  the  action,  when  called  upon 
to  answer  for  the  consequences  of  his  own  wrongful  act  done  to  the  other,  oaii- 
uot  allege  or  reply  the  separate  or  distinct  wrongful  act  of  the  other,  done  not 
to  himself  nor  to  his  injury,  and  not  necessarily  connected  with,  or  leading  to, 
or  causing  or  producing  the  wrongful  act  complained  of;  and,  secondly,  that 
the  fault,  want  of  due  care,  or  negligence  on  the  part  of  the  plaintiff,  which 
will  preclude  a  recoveiy  for  the  injury  complained  of,  as  contributing  to  it, 
must  be  some  act  or  conduct  of  the  plaintiff  having  the  relation  to  that  iujuiy 
of  a  cause  to  the  effect  produced  by  it." 
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Abbott  v.  Abbott. 

(OTMe.  a04.) 
Hiuiband  and  wife — Action  for  tort  by,  itfter  divorce, 

A  wife  cannot,  after  being  divorced  from  her  husband,  maintain  an  action 
against  him  for  an  assault  committed  upon  her  during  coverture ;  nor  against 
persons  who  assisted  him  in  making  the  assault. 

ACTION  on  the  case  by  Cynthia  Abbott  against  Ransom  Abbott 
and  others,  to  recover  damages  for  an  assault  alleged  to  have 
been  committed  by  the  latter  upon  the  former.  The  plaintiff  and 
the  defendant  Abbott  were  formerly  husband  and  wife ;  but  a 
diTorce  was  granted  between  them  before  this  action  was  com- 
menced. The  alleged  assault  was  committed  during  the  coverture 
and  consisted  in  forcibly  carrying  the  plaintiff  to  an  insane  asylum 
and  causing  her  to  be  incarcerated  therein.  The  other  defendants 
were  charged  with  aiding  the  said  Ransom  Abbott  therein. 

The  case  was  reported  to  the  full  court  to  determine  the  ques- 
tions of  law  therein. 

H.  Z).  Hadlock,  for  plaintiff. 

^.  Wimoell  <&  A»  P.  Wiswett,  for  defendants. 

Peters,  J.  The  defendants  forcibly  carried  the  plaintiff  to  an 
insane  asylum.  The  case  assumes  the  act  to  have  been  wrongful 
and  wanton.  The  plaintiff  and  one  of  the  defendants,  at  the  time, 
vere  husband  and  wife;  since  then  she  was  divorced.  Can  an 
action  of  tort,  for  such  an  injury,  instituted  after  divorce,  be  sus- 
tained by  her  against  her  former  husband  ?  We  have  no  doubt 
that  it  cannot  be  maintained. 

Precisely  the  same  question  was  lately  before  the  English  court 
and  the  decision  and  the  reasons  on  which  the  decision  is  grounded 
meet  with  our  unqualified  approval.  Phillips  v.  Barnety  1  Q.  B. 
D.  436.  It  is  there  held  that  a  wife,  after  being  divorced  from  her 
husband,  cannot  sue  him  for  an  assault  committed  upon  her  during 
ooTertore.    In  the  course  of  the  discussion  in  that  case.  Lush,  J.^ 
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says  :  ''  Now  I  cannot  for  a  moment  think  that  a  divorce  makes  a 
marriage  void  ab  initio;  it  merely  terminates  the  relation  of  hus- 
band and  wife  from  the  time  of  the  divorce,  and  their  future  rights 
with  regard  to  proj^erty  are  adjusted  according  to  the  decision  of 
the  court  in  each  case;"  Field,  J.,  says:  **I  now  think  it  clear 
that  the  real  substantial  ground  why  the  wife  cannot  sue  her  hus- 
band is  not  mei*e]y  a  difficulty  in  the  procedure,  but  the  general 
principle  of  the  common  law  that  husband  and  wife  are  one  person; " 
and  Blackburn",  J.,  states  the  objection  to  be  "not  tlie  technical 
one  of  parties,  but  because,  being  one  person,  one  cannot  sue  the 
other." 

The  theory  upon  which  the  present  action  is  sought  to  be  main- 
tained is,  that  coverture  merely  suspends  and  does  not  destroy  the 
remedy  of  the  wife  against  her  husband.  But  the  error  in  tlie 
proposition  is  the  supposition  that  a  cause  of  action  or  a  right  of 
action  ever  exists  in  such  a  case.  There  is  not  only  no  civil  remedy 
but  there  is  no  civil  right,  during  coverture,  to  bo  redressed  at  any 
time.  There  is,  therefore,  nothing  to  be  suspended.  Divorce  can- 
not make  that  a  cause  of  action  which  was  not  a  cause  of  action 
before  divorce..  The  legal  character  of  an  act  of  violence  by  hus- 
band upon  wife,  and  of  the  consequences  that  flow  from  it,  is  fixed 
by  the  condition  of  the  parties  at  the  time  the  act  is  done.  If  there 
be  no  cause  of  action  at  the  time,  there  never  can  be  any. 

The  doctrine  advocated  by  the  plaintiff  finds  no  support  from 
any  of  the  principles  of  the  common  law.  According  to  the  oldest 
autliorities,  the  being  of  the  wife  became,  by  maiTiage,  merged  in 
the  being  of  the  husband.  Her  disabilities  were  about  complete. 
By  the  earliest  edicts  of  courts  he  had  a  right  to  strike  her  aa 
a  punishment  for  her  misconduct,  and  her  only  remedy  was,  that 
''she  hatli  retaliation  to  beat  him  again  if  she  dare."  And  Chan- 
cellor Kent  lays  down  the  doctrine,  not  contradicted  or  challenged 
in  any  of  the  editions  of  his  Commentaries,  that,  "  as  the  husband 
is  the  guardian  of  the  wife,  and  bound  to  protect  and  maintain 
her,  the  law  has  given  him  a  reasonable  superiority  and  control 
over  her  person,  and  he  may  oven  put  gentle  restraints  upon  her 
liability,  if  her  conduct  be  such  as  to  require  it,  unless  he  renoun- 
ces that  control  by  articles  of  separation,  or  it  be  taken  from  him 
by  a  qual ified  divorce."  2  Ken t's  Com.  180.  But  there  has  been  for 
many  years  a  gradual  evolution  of  the  law  going  on,  for  the 
amelioration  of  the  married  woman's  condition,  until  it  is  now. 
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undoubtedly,  the  law  of  England  and  of  all  the  American  States 
that  the  husband  has  no  right  to  stiike  his  wife,  to  punish  her, 
under  any  circumstances  or  provocation  whatever.  See,  upon  this 
subject,  the  cases  collected  in  a  learned  and  instructive  note  to  the 
case  of  Commonwealth  v.  Barry ^  in  2  Green's  Cr.  L.  Reports,  28G. 
Still,  the  state  of  the  old  common  law  serves  to  show  the  basis 
upon  which  the  marriage  relation  subsisted ;  and  we  do  not  per- 
ceive that  there  has  been,  either  by  legislative  enactment  or  by  the 
growth  of  the  law  in  adapting  itself  to  the  present  condition  of 
society,  any  change  in  that  relation  which  can  afford  the  plaintiff 
a  remedy.  So  to  speak,  marriage  acts  as  a  perpetually  operating 
discharge  of  all  wrongs  between  man  and  wife,  committed  by  one 
upon  the  other.  As  said  by  Settle,  J.,  in  State  v.  Oliver^  70  N.  C. 
60,  ''it  is  better  to  draw  the  curtain,  shut  out  the  public  gaze,  and 
leave  the  parties  to  forget  and  forgive." 

We  are  not  con  vinced  that  it  is  desirable  to  have  the  law  as  the 
plaintiff  contends  it  to  be.  There  is  no  necessity  for  it.  Practi- 
cally, the  married  woman  has  remedy  enough.  The  criminal 
courts  are  open  to  her.  She  has  the  privilege  of  the  writ  of  habeas 
corpus,  if  unlawfully  restrained.  As  a  last  resort,  if  need  be,  she 
can  prosecute  at  her  husband's  expense  a  suit  for  divorce.  If  a  di- 
vorce is  decreed  to  her,  she  has  dower  in  all  his  estate,  and  all  her 
needs  and  all  her  causes  of  complaint,  including  any  cruelties 
suffered,  can  be  considered  by  the  court,  and  compensation  in  the 
nature  of  alimony  allowed  for  them.  In  this  way,  all  matters 
vould  be  settled  in  one  suit  as  a  finality. 

It  would  be  a  poor  policy  for  the  law  to  grant  the  remedy  asked 
for  in  this  case.  If  such  a  cause  of  action  exists,  others  do.  If 
the  wife  can  sue  the  husband,  he  can  sue  her.  If  an  assault  was 
actionable,  then  would  slander  and  libel  and  other  torts  be.  In- 
stead of  settling,  a  divorce  would  very  much  unsettle  all  matters 
between  married  parties.  The  private  matters  of  the  whole  period 
of  married  existence  might  be  exposed  by  suits.  The  statute  of 
limitations  could  not  cut  off  actions,  because  during  coverture  the 
statute  would  not  run.  With  divorces  as  common  as  they  are  now- 
a-days,  there  would  be  new  harvests  of  litigation.  If  such  a  prece- 
dent was  permitted,  we  do  not  see  why  any  wife  surviving  the  hus- 
band could  not  maintain  a  suit  against  his  executors  or  adminis- 
trators for  defamation,  or  cruelty,  or  assault,  or  deprivations  that 
she  may  have  wrongfully  suffered  at  the  hands  of  the  husband ; 
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and  this  would  add  a  new  method  by  which  estates  coald  be  plun- 
dered. We  believe  the  rule,  which  forbids  all  such  opportunities 
for  law  suits  and  speculations,  to  be  wise  and  salutary  and  to  stand 
on  the  solid  foundations  of  the  law. 

The  plaintiff  invokes  the  case  of  Blake  v.  Blake,  64  Me.  177,  as 
supporting  her  right  to  sue.  That  was  a  suit  in  assumpsit.  In 
matters  of  contract  there  may  be  a  cause  of  action  during  cover- 
ture, not  enforceable  by  the  ordinary  methods  until  afterward. 
The  common  law  has  been  so  far  abrogated  by  the  force  of  various 
legislative  acts  as  to  allow  contracts  to  be  made  by  husband  and 
wife  with  each  other.  And,  to  a  certain  extent,  contracts  between 
man  and  wife  always  were  upheld  in  courts  of  chancery.  That 
case,  therefore,  differs  from  this. 

Then,  if  the  husband  is  not  liable,  the  question  arises  whether 
the  co-defendants  are  liable  in  this  action.  We  think  it  follows 
from  the  previous  reasoning  that  they  are  not.  The  trae  test  as 
to  their  liability  is  whether  an  action  could  have  been  maintained 
against  them  at  the  time  of  the  act  complained  of.  It  is  clear  that 
no  action  was  then  maintainable.  If  the  co-defendants  had  been 
then  sued,  the  action  must  have  been  in  the  name  of  the  husband 
and  wife,  and  the  husband  would  have  sued  to  recover  damages  for 
an  injury  actually  committed  by  himself.  Husband  and  wife  must 
declare  that  the  injury  was  ad  damnum  ipsorum.  She  cannot,  at 
common  law,  sue  in  her  own  name  alone,  nor  in  his  without  his 
consent.  She  cannot  appoint  an  attorney,  ordinarily,  but  he  must 
do  it  for  her.  His  conduct  and  admission  can  affect  the  suit  He 
can  release  the  cause  of  action  and  she  cannot.  She  could  do  no 
act  to  redress  an  injury  to  her  without  his  concurrence.  Nor  has 
the  common  law  been  changed  in  any  of  these  respects  until  1876  ; 
which  was  after  this  action  was  commenced.  Laws  of  .1876,  ch. 
112.  The  damages  recoverable  in  an  action  would  have  belonged  to 
him  and  not  to  her.  And,  at  the  same  time,  if  she  had  committed 
a  tort,  he  would  have  been  civilly  liable  for  it.  It  is  very  certain, 
therefore,  that  no  action  could  ever  have  been  sustained  against 
them  in  his  name.  They  merely  aided  and  assisted  him.  But  if 
there  was  no  injury  to  him  there  was  none  to  her.  They  were  one. 
Without  doubt,  after  the  death  of  the  husband,  a  wife  may  main- 
tain an  action  in  her  own  name  for  a  wrong  committed  upon  her 
while  her  husband  was  alive,  if  no  action  was  instituted  nor  the 
cause  of  action  released  during  his  life-time ;  and  undoubtedly  the 
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same  right  follows  after  a  divorce  a  vinculo  vtairimoriiu  But  she 
can  only  recover  for  such  a  wrong  as  she  and  her  husband  could 
have  recovered  for  in  their  joint  names  while  the  marriage  relation 
subsisted.  She  succeeds  after  death  or  divorce  to  just  such  rights 
as  existed  before  that  time.  The  language  of  the  law  is  that  the 
right  survives  to  her.  But  there  must  be  some  right  in  existence 
to  survive.  Here  there  was  none.  A  thing  cannot  continue  after 
an  event  which  does  not  exist  before.  It  would  not  be  the  survival 
of  a  claim,  but  would  be  one  newly  created.  NorcrosR  v.  Stuart^ 
50  Me.  87  ;  Marshall  v.  Oakes,  61  id.  308 ;  Ballard  v.  Russell,  33 
id.  196  ;  Laughlin  v.  Eaton,  54  id.  156  ;  West  v.  Jordan,  62  id.  484; 
Hashrouch  v.  Weaver,  10  Johns.  247 ;  Snyder  v.  Sponable,  1  Hill 
(N.  Y.),  567;  Bacon's  Ab.,  Baron  and  Feme,  K  ;  Shaddock  v.  Cflif- 
ton,  22  Wis.  114. 

Plaintiff  nonsuit. 

Applktok,  0.  J.,  Waltok,  Dickersok  and  Virgik,  JJ.,  con- 
curred. 
Barbows^  J.,  concurred  in  the  result 
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(07  Me.  317.) 

Carrier — Eaopress  company — Delivery  beyond  line —  Liability  for  failure  te 
deliver  premium  on  insurance  policy  — Damages, 

A  penon,  having  a  policy  of  ipBuranoe  on  liis  life,  delivered  the  premium 
thereon  to  defendant,  an  express  company,  to  be  forwarded  to  a  certain 
point  and  there  delivered  to  the  agent  of  the  insurance  company.  The 
money  was  not  so  delivered,  and  the  policy  lapsed.  The  defendant  had 
knowledge  of  the  purpose  for  which  the  money  was  sent.  Held,  (1)  that 
if  the  point  of  delivery  was  beyond  defendant's  line,  it  would,  in  the  absence 
of  an  agreement,  express  or  implied,  to  the  contrary,  be  discharged  from 
liability  by  promptly  delivering  the  money  to  the  next  carrier ;  (2)  that,  if 
defendant  was  liable,  the  measure  of  damages  would,  primarily,  be  the  net 
vilne  of  the  policy ;  but  (3)  that  the  assured  was  bound  to  use  reasonable 
and  ordinary  means  to  reduce  the  loss,  such  as  being  re-instated  or  re-insured, 
ind  eould  not  recover  damages  for  such  loss  as  might  have  thus  been  pre> 
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ACTION  on  the  case  by  plaintiff,  as  administrator  of  one  Ward* 
well,  deceased,  against  the  Eastern  Express  Company,  to  re- 
cover damages  for  a  failure  to  deliver  money. 

The  said  Wardwell,  in  his  life-time,  having  an  endowment  policy 
of  insurance  on  his  life  for  $1,000  in  the  Continental  Life  Insur- 
ance Company,  the  semi-annual  premium  on  which  was  about  to 
become  due,  delivered  to  the  defendant's  agent  at  Castine  the  sum 
of  $24  to  be  forwarded  to  Belfast  and  there  delivered  to  the  agent 
of  the  insurance  company  to  pay  such  premium.  It  was  alleged 
that  the  defendant  had  notice  of  the  purpose  for  which  the  money 
was  sent ;  but  it  failed  to  deliver  it,  and  in  consequence  the  said 
policy  lapsed  and  became  void. 

The  said  policy  was  under  seal  and  the  inaurance  was  for  the  sole 
use  of  said  Wardwell,  and  was  to  be  paid  to  him,  if  living,  and  other- 
wise to  his  wife,  if  living,  or  if  not,  then  to  his  legal  representatives. 

More  than  a  year  after  the  policy  so  lapsed  the  said  Wardwell 
died,  and  this  action  was  brought. 

The  defendant  denied  that  it  had  knowledge  of  the  purpose  for 
which  the  money  was  sent,  and  it  also  claimed  that  on  the  next  day 
after  receipt  of  the  money  it  delivered  the  same  to  the  usual  means 
of  conveyance  between  Castine  and  Belfast  for  transportation  to 
Belfast 

The  following  questions  were  submitted  for  the  consideration  of 
the  court: 

1st.  Is  an  action  on  the  case  for  negligence  the  proper  form  of 
action  ? 

2d.  Should  the  action  have  been  brought  in  the  name  of  the 
administrator  of  Emery  R.  Ward  well's  estate,  or  in  the  name  of 
Edna  N.  Wardwell,  the  widow  ? 

3d.  If  case  is  the  proper  remedy,  and  the  action  is  correctly 
brought  in  the  name  of  the  administrator,  and  the  action  is  main- 
tainable on  tlie  facts  as  claimed  by  the  plaintiff,  what  would  be  the 
measure  of  damages  against  the  express  company  ? 

4th.  If  the  money  was  on  the  next  day  after  its  receipt  delivered 
to  the  usual  means  of  conveyance,  and  was  afterward  lost  or  mies- 
ing,  can  the  defendants  be  held  in  any  form  of  action  ? 

If  the  action  is  not  maintainable  by  reason  of  form  of  said  action 
or  by  reason  of  its  being  brought  in  the  name  of  the  administrator 
and  no  amendment  can  be  allowed,  then  a  nonsait  is  to  be  entered. 
Otherwise  the  action  shall  stand  for  trial. 
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A.  Wistoai  i&  A.  F.  Wis^ell,  for  plaintiflE. 
F.  A.  Wilson  <&  C.  F.  Woodard,  for  defendants. 

Virgin,  J.  On  April  15,  1870,  the  Continental  Life  Insurance 
Company  assured  the  life  of  the  plaintiff's  intestate  for  his  sole 
088,  in  the  sum  of  one  thousand  dollars,  for  the  term  of  sixteen 
years  or  until  his  decease,  in  case  of  his  death  before  that  time ; 
and  the  company,  by  their  policy  under  seal,  of  that  date,  did  cove- 
nant with  the  assured,  to  pay  him  the  sum  insured  within  ninety 
tiaya  after  he  shall  have  been  insured  the  term  mentioned,  or  in 
case  he  should  die  before  that  time,  then  to  his  wife  Edna,  if  living, 
otherwise  to  the  legal  representatives  of  the  assured. 
•  Being  an  endowment  policy  for  sixteen  years,  it  was  primarily 
intended  to  be  for  the  benefit  of  the  assured  himself.  And  being 
a  covenant  under  seal,  no  one  but  the  assured  or  his  legal  repre- 
ficntative  could  maintain  an  action  upon  it,  he  being  the  only  party 
ill  whom  the  legal  interest  was  vested.  Hinkley  v.  Fowler,  15  Me. 
285  ;  Flynn  v.  North  Am.  L,  Ins,  Co.,  115  Mass.  449. 

This  is  not  an  action  against  the  insurance  company  for  a  breach 
of  any  covenant  contained  in  the  policy  ;  but  an  action  on  the  case 
against  the  defendants  as  common  carriers  of  goods,  for  an  alleged 
I  violation  of  their  duty  in  failing  to  seasonably  deliver  to  one  Beale, 
of  Belfast,  agent  of  the  insurance  company,  a  certain  sum  of  money 
sent  through  them  by  the  plaintiff's  intestate  on  May  8, 1873,  for 
the  purpose  of  paying  his  semi-annual  premium  due  on  his  policy 
May  15, 1873. 

The  defendants  do  not  deny  their  receipt  of  the  money  in  the 
capacity  mentioned.  Being  such  carriers,  and  their  general  obli- 
gation depending  upon  their  public  profession  {Johnson  v.  Midland 
Railway  Oo.,  4  Exch.  367),  they  were  bound,  in  the  absence  of 
any  special  agreement,  to  receive  the  money  and  carry  and  deliver 
it,  within  a  reasonable  tiipe,  at  whatever  place  directed  within  the 
route  which  they  hold  out  to  the  public  as  theirs,  and  no  further. 
I  There  their  common-law  liability  ceases.  Perkins  v.  Portland,  S. 
&  P.  RaUroad,  47  Me.  573, 589  ;  Hales  v.  London  &  N.  W.  Rail- 
wy,  4  B.  &  S.  Q.  B.  66  (116  E.  C.  L.  R.).  They  might  contract 
to  carry  further  to  any  point  beyond  their  regular  line ;  or  might 
simply  undertake  to  deliver  to  a  connecting  carrier  ;  in  which  lat- 
ter event  their  liability  would  cease  with  a  safe  carriage  and  prompt 
delivery  ;  for  they  would  then  have  done  all  the  law  and  all  their 
Vol.  XXI V,— 6 
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contract  required.  Perkins  v.  Portland  S.  S  P.  Railroad,  supra  ; 
Skinner  v.  Hall,  60  Me.  477  ;  Plantation  No.  4  v.  Ball,  61  ii  617. 
The  proof  of  a  contract  for  carriage  beyond  their  route  should  be 
clear.  Nutting  y.  Conn,  Railroad,  1  Gray,  502.  But  it  may  be 
express  or  by  implication ;  by  direct  or  circumstantial  evidence ; 
by  words,  conduct  or  usage.  Oray  v.  Jackson,  51  NT.  H.  9,  11 ; 
s.  0.,  12  Am.  Bep.  1;  Knapp  v.  U.  8.  S  Can,  Exp.  Co.,  54  id.  348,  and 
cases  supra.  Beceiying  goods  marked  or  directed  to  some  point 
beyond  their  regular  route  is  not  sufficient  evidence  of  an  implied 
contract  to  carry  them  to  that  place.  Pendergast  v.  Adams  Bxp.  Co^ 
101  Mass.  120.  Where  the  consignor  accepts  a  special  contract,  it  is 
no  answer  that  he  did  not  know  its  terms ;  for  in  the  absence  of 
fraud,  imposition  or  deceit,  he  is  conclusively  presumed  to  under- 
stand its  terms  and  legal  effect.  Squire  v.  N.  Y.  Cent.  Railroad, 
98  Mass.  239;  Grace  v.  Adams,  100  id.  505;  s.  c,  1  Am.  Rep.  131, 
Belger  v.  Dinsmore,  51  N.  Y.  166;  s.  c,  10  Am.  Eep.  575;  Snider 
V.  Adams  Exp.  Co.,  4  Cent  L.  J.  179;  s.  c,  63  Me.  376. 

The  defendants  claim  that  Belfast  is  not  within  their  route ; 
that  they  made  no  contract,  and  neither  by  conduct  nor  usage 
created  any  obligation  to  deliver  the  money  outside  of  their  route; 
that  Gastine  is  the  most  convenient  point  on  their  line  whence 
public  communication  is  had  with  Belfast,  and  that  they  delivered 
the  money  the  next  day  after  its  receipt  to  the  usual  means  of 
conveyance  between  Castine  and  Belfast.  If  these  facts  appear  at 
the  trial,  they  will  constitute  a  good  defense.  Any  special  contract 
in  the  premises  must  be  shown  by  the  plaintiff. 

II.  By  the  terms  of  the  report,  if  the  action  is  maintainable 
on  the  facts  as  cJaimed  by  the  plaintiff,  what  is  the  measure  of 
damages  against  the  express  company?  '^The  plaintiff  claims  that 
at  the  time  the  money  was  delivered  to  the  defendants'  agent,  he 
was  informed  and  knew  for  what  purpose  it  was  sent  to  Beale.'' 

Upon  this  hypothesis  we  are  of  the  opinion  that  primarily  the 
defendants  would  be  liable  for  the  net  value  of  the  policy  on  May 
15,  when  it  lapsed  and  became  void,  qualified  as  hereinafter  men* 
tioned.  It  had  a  surrender  value  which  the  company  would  havo 
paid.  It  could  have  been  assigned  by  the  consent  of  all  concerned. 
Then  the  assured — for  whose  sole  benefit  it  was  primarily  issued — 
was  alive.  The  wife  was  no  party  to  it.  She  simply  had  an  equi- 
table interest  therein  depending  upon  the  contingency  of  her  hus- 
band's decease  prior  to  May  15^  1886,  and  the  seasonable  payment 
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of  the  semi-anntial  premiums  to  the  date  of  his  death.  When  the 
policy  lapsed,  the  contingency  of  his  death  had  not  occnrred,  and 
the  aflsnred  alone  was  injured. 

The  general  rale  of  damages  in  an  action  on  the  case  against  a 
coimnon  carrier  for  the  non-deliyery  of  goods  is  their  value  when 
and  where  they  should  have  been  delivered,  with  interest  thereon 
from  that  date;  and  if  money  be  the  article  transported,  the 
measure  of  damages  is  the  principal  sum  with  interest.  So  where 
the  delivery  is  negligently  delayed,  the  carrier  is  liable  for  the 
diminution  in  their  market  value,  which  occurred  during  the  delay. 
Weston  V.  Orand  Trunk  Railway,  54  Me.  376.  Although 
this  rule  includes  such  profits  as  depend  upon  market  values,  it 
excludes  all  such  uncertain,  contingent  profits  as  may  result  merely 
from  a  private  or  special  speculation,  especially  when  they  are  the 
subject  of  some  collateral  undertaking.  Bridges  v.  Stickney,  38 
He.  361. 

While  this  is  the  general  rule  in  the  absence  of  special  stipula- 
tions, it  may  be  modified  by  circumstances.  The  courts  in  Eng- 
land as  well  as  in  this  country  have  adopted  substantially  the 
doctrine  of  the  civil  law,  and  applied  it  alike  to  breaches  of  con- 
tract and  violations  of  duty.  *^  When  the  debtor,"  says  Pothier, 
''cannot  be  charged  with  fraud,  and  is  merely  in  fault  for  not  per- 
forming his  obligation,  .  .  he  is  only  liable  for  the  damages  and 
interest  which  might  have  been  contemplated  at  the  time  of  the 
contract;  for  to  such  alone  the  debtor  can  be  considered  as  having 
intended  to  submit.  In  general  the  parties  are  deemed  to  have 
contemplated  only  the  damages  and  interest  which  the  creditor 
might  suffer  from  the  non-performance  of  the  obligation  in  respect 
to  the  particular  thing  which  is  the  object  of  it,  and  not  such  as 
may  have  been  incidentally  occasioned  by  it  .  .  .  Sometimes 
the  debtor  is  liable  for  the  damages  and  interest  of  the  creditor, 
although  extrinsic;  as  when  it  appears  they  were  contemplated  in 
the  contract,  and  that  the  debtor  submitted  to  them  either  ex- 
pressly or  tacitly,  in  case  of  non -performance.''  1  Poth.  on  Oblig. 
161, 162. 

Chancellor  Kbnt  also  declared  that  **  damages  for  breach  of  con- 
tract are  only  those  which  are  incidental  to,  and  directly  caused 
by  the  breach,  and  may  reasonably  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties."    2  Eenfs  Oool  (18th  ecL) 
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So  in  this  State  Weston,  J.,  said:  '^In  general,  the  delinquent 
party  is  holden  to  make  good  the  loss  occasioned  by  his  delin- 
quency.  But  his  liability  is  limited  to  direct  damages,  which, 
according  to  the  nature  of  the  subject,  may  be  contemplated  or 
presumed  to  result  from  his  failure.  Remote  or  speculatiye  dam- 
ages, although  susceptible  of  proof,  or  deducible  from  the  non-per- 
formance,  are  not  allowed."  Miller  y.  Mariners^  Churchy  7  Me.  51. 
This  was  reaffirmed  in  True  v.  International  Tel.  Co.,  60  id.  9,  25; 
&  0.,  11  Am.  Bep.  156,  166;  Bartleft  v.  W.  U.  Tel  Co.,  62  Me.  209;' 
8.  c,  16  Am.  Bep.  437. 

The  leading  and  famous  case  upon  this  subject  in  England  is 
Hadley  v.  Baxendale,  9  £zch.  353,  26  Eng.  L.  &  Eq.  398,  decided 
in  1854.  In  that  case  Aldebson,  B.,  said:  *^  Where  two  pai'ties 
have  made  a  contract  which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  t.  a.,  according  to  the  natural 
course  of  things  from  such  breach  of  the  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the  proba- 
ble result  of  the  breach  of  it."  The  action  was  against  a  common 
carrier  for  negligent  delay  in  delivery ;  and  the  rule  here  enunci- 
ated has  been  followed  in  numerous  English  cases  against  carriers, 
and  of  failure  to  deliver  goods  on  contract  of  purchase,  or  to  manu- 
facture and  deliver  personal  property,  etc.,  many  of  which  are  col- 
lected in  Field  on  Dam.  238,  note.  Blackbuen,  J.,  in  Cory  v. 
T/iames  Iron  Works,  etc.,  Co.,  L.  R.,  3  Q.  B.  181,  186,  stated  the  rule 
in  brief,  thus :  '*  Damages  are  to  be  what  would  be  the  natural 
consequences  of  a  breach  under  circumstances  which  both  parties 
were  aware  of."  And  Lord  Campbell  said  that  the  rule  in  HcuUey 
T.  Baxendale  merely  affirmed  what  was  to  be  found  in  2  Kent'a 
Com.,  etc.  ;Snieed  v.  Foord,  1  El.  &  El.  602  (102  E.  C.  L.). 

The  latest  English  case  which  has  come  under  observation  ia 
Simpsan  v.  London  S  N.  W.  Railway  Co.,  Q.  B.  Div.,  24  W.  JK. 
294  (3  Cent.  L.  J.  203)^  The  plaintiff  attended  agricultural  Uitn 
with  samples  of  cattle  spice,  etc.,  of  which  he  was  the  manufao 
turer.  The  defendants  received  these  samples  from  the  plain  tififa 
agent  on  a  certain  fair-ground  to  be  forwarded,  by  a  certain  day 
named  on  the  consignment  note,  to  a  certain  other  fair-ground 
when  and  where  a  cattle- fair  was  to  be  held.    The  goods  did  not 
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arrive  until  the  fair  was  closed ;  and  the  court  held  that  the  plain- 
tiff was  entitled  to  recover  the  loss  of  profit  he  would  have  gained 
on  the  orders  received  through  the  exhibition  of  his  samples  at  the 
show,  and  for  his  loss  of  time  in  waiting  at  the  latter  place  for  the 
arrival  of  the  goods.  Cockburn,  C.  J.,  said  :  '•  I  think  it  is  now 
settled  that  wherever  the  prospect  of  loss  of  profits  was  either  ex- 
pressly brought  to  the  knowledge  of  the  carrier,  or  the  goods  were 
received  under  such  circumstances  that  he  ought  reasonably  to 
hare  inferred  their  nature  and  destination,  so  that  the  use  of  them 
might  be  within  the  contemplation  of  both  parties,  then  the  plain- 
tiff is  entitled  to  recover  damages  for  the  loss  of  profits  he  would 
have  made  if  the  contract  had  been  duly  carried  out" 

The  general  rule  in  Hadley  v.  Baxendale  has  been  recognized 
and  applied  by  the  courts  in  most,  if  not  all  of  the  States  of  this 
Union.  Cutting  v.  Gr.  Tr.  Railway,  13  Allen,  381,  384;  ScoU  v. 
Boston  £  JV.  0.  Steamship  Co.,  106  Mass.  468 ;  Griffin  v.  Colver, 
16  N.  Y.  489;  HamiUoih  v.  McPh&rson,  28  id.  72;  Booth  v.  S. 
D,  R.  M.  Co,,  69  id,  487,  492,  493  ;  Field  on  Dam.  241  et  seq., 
where  many  of  the  American  cases  are  collected. 

Therefore  while  the  loss  of  another's  money  received  for  trans- 
portation by  a  carrier,  without  reasonable  knowledge  of  the  pur- 
pose for  which  it  is  sent,  will  lay  the  carrier  under  obligation 
merely  to  refund  the  principal  sum  with  interest;  still,  when  it  is 
seasonably  sent  for  the  specific  purpose  of  paying  the  sender's  pre- 
mium on  his  life-policy  which  will  lapse  if  the  money  be  not  paid 
at  the  particular  time,  and  the  carrier  is  reasonably  informed  in 
relation  to  the  premises,  and  has  a  reasonable  time  to  perform  the 
dnty  undertaken,  but  negligently  fails  to  perform  it,  the  law  will 
jnstly  hold  him  primarily,  at  least,  for  the  net  value  of  the  policy 
which  lapsed  in  consequence  of  his  negligence.  From  their  knowl- 
^ge  of  the  special  circumstances,  both  parties  must  be  presumed 
to  have  contemplated  such  consequences  when  the  money  was  de- 
posited with  the  carrier. 

We  consider  Favor  v.  Philbrick,  6  N.  H.  358,  a  parallel  case, 
where,  in  consequence  of  the  carrier's  unreasonable  delay  in  the 
delivery  of  the  plaintifTs  account  against  a  third  person,  it  became 
barred  by  the  statute  of  limitations,  the  earner  was  held  liable  for 
the  amount  of  the  account.  So,  where  an  express  company  received 
from  the  plaintiff  a  promissory  note  against  a  third  person  which 
they  agreed  to  collect  of  the  maker,  but  during  the  company's 
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negligent  delay  in  pressing  the  collection  the  maker  failed  and  the 
note  became  worthless^  the  company  were  held  for  the  amount  of 
the  note.  Kmpp  v.  U.  S.  &  Can.  Exp.  Co.,  55  N.  H,  348.  To 
the  same  purport  see,  also.  Parks  v.  AUa  Col.  Tel.  Co.,  13  Cal.  422  ; 
Bryant  v.  Am.  Tel.  Co.,  1  Daly,  575. 

III.  But  the  law  makes  it  incumbent  upon  a  person  for  whose 
injury  another  is  responsible  to  use  ordinary  081*0  and  take  all 
reasonable  measures  within  his  knowledge  and  power  to  avoid  the 
loss  and  render  the  consequences  as  light  as  may  be  ;  and  it  will 
not  permit  him  to  recover  for  such  losses  as  by  such  care  and  means 
might  have  been  prevented.  Miller  v.  Mariners'  Church,  supra  ; 
True  y.  Inter naUo7ial  Tel.  Co., supra;  Bartlett  v.  Western  U.  Tel 
Co.,  supra.  The  principle  is  illustrated  by  Shaw,  G.  J.,  in  Laker 
V.  Damon,  17  Pick.  284,  where  in  trespass  for  removing  a  few  rods 
of  fence,  the  cost  of  repairing  it,  and  not  the  injury  to  the  follow- 
ing year's  crop  caused  by  cattle  passing  through  the  gap  iu  the 
fence,  was  held  to  be  the  measure  of  damages  in  favor  of  the  plain- 
tiff who  knew  the  fence  was  down.  So,  where  the  plaintiff's  cow 
was  made  dangerously  sick  by  eating  poisoned  hay  purchased  of 
the  defendant,  it  was  held  to  be  the  duty  of  the  plaintiff  to  employ 
the  best  remedies  within  her  reasonable  reach,  at  reasonable  trouble 
and  expense,  to  cure  the  cow.  French  v.  Vinvig,  102  Mass.  132  ; 
8.  c,  3  Am.  Kep.  440.  See,  9\%o,  Eastman  v.  Sa7iburn,  3  Allen,  594; 
Sherman  v.  Fall  River  Irofi  Works,  2  id.  524 ;  Scott  v.  Boston  £ 
N.  0.  Steamship  Co.,  supra  ;  Sutherland  v.  Wyen*,  67  Me.  C9. 

Same  doctrine  is  held  in  New  York,  iu  Hamilton  v.  McPherson, 
28  N.  Y.  72,  77  :  Milton  v.  Hudson  Riv.  Steamboat  Co.,  37  id.  210  ; 
Baldwin  v.  U.  S.  Tel.  Co.,  45  id.  744,  753  ;  8.  c,  6  Am.  Eep.  165. 
And  in  Iowa,  in  MatJier  v.  Butler  County,  28  Iowa,  253  ;  Simpson 
V.  City  of  Keokuk,  34  id.  568. 

Some  insurance  companies  are  accustomed  to  re-instato  the 
assured  without  expense  in  case  of  accidental  lapse,  especially  when 
the  policy,  like  the  one  in  question,  has  run  but  a  short  time. 
All  will  re-insure  on  payment  of  a  premium  based  on  increased 
age,  if,  on  re-examination,  the  health  of  the  assured  remains 
unimpaired.  Whether  or  not  the  assured  made  any  effort  of  the 
kind,  during  the  fifteen  months  he  survived  the  policy,  the  case 
does  not  find.  We  think,  however,  it  was  incumbent  on  him  to 
use  the  care  and  adopt  all  reasonable  means  in  the  premises  knovirn 
to  him.    And  unless  he  can  show  some  legal  excuse  for  not  doing 
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80,  such  as  want  of  knowledge^  failure  of  health,  jFailing  circam- 
stances  of  the  company,  etc.,  he  should  not  recover  damage  for 
nch  loss  as  he  might  have  thus  prevented. 

Action  to  stand  far  trial* 

A??LBroi(f  G.  J.,  D10KBB8ON9  Danfobth,  Peters  and  Libbet, 
JJ.>  ooncurred. 
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PAKY. 

(67  Me.  887.) 

Mortgage — 6y  ratiroad  does  not  cover  future  earning  9, 

AnQroad  eompaaj  mortgaged  "  all  its  right,  title  and  interest  in  and  to  all 
ud  singular  its  property  real  and  personal,  of  whatever  nature  and  descrip- 
tion, now  possessed  or  to  be  hereafter  acquired,  including  all  its  rights,  privi- 
leges,  franchises  and  easements.  '*  Held,  that  the  mortgage  did  not,  in  law, 
cover  the  future  earnings  of  the  road. 

ACTION  of  asBnmpsit  against  the  European  &  North  American 
Bailway  Company  and  the  Eastern  Express  Company  as 
alleged  trustees  of  the  railway  company  to  recover  money  due  from 
the  Litter. 

The  said  railway  company  on  January  1,  1873,  agreed  with  the 
express  company  to  transport  its  express  matter  over  the  said  rail- 
vaj  at  a  certain  sum  per  month.  The  latter  were  sought  to  be 
charged  as  trustees  of  amount  of  indebtedness  to  the  railway.  The 
express  company  admitted  that  it  was  indebted  to  the  railway  com- 
pany for  such  transportation  during  the  month  of  October,  1875, 
in  the  sum  of  $541. 

In  December,  1872,  the  said  railway  company  had  made  a  mort- 
(;age  (which  is  sufficiently  set  forth  in  the  opinion  of  the  court), 
io  one  Smith  as  trustee  for  the  security  of  certain  bondholders, 
and  after  the  foregoing  proceedings  were  commenced,  the  sai^ 
Smith  gave  notice  to  the  express  company  that  the  fund  had  been 
assigned  to  him  as  trustee  aforesaid.  Smith  was  thereupon  cited 
and  made  claim  to  the  fund  disclosed  under  the  said  mortgage. 
On  the  27th  of  October,  1875,  said  Smith  took  lawful  possession  ol^ 
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and  operated  said  railway  under  the  said  mortgage,  and  thereupon 
gave  due  notice  that  all  indebtedness  to  the  company  should  be 
paid  to  him. 

The  case  was  reported  for  the  decision  of  the  law  court,  whether 
the  trustees  are  chargeable,  and  if  so,  for  what  buhl 

A,  W.  Paine,  for  plaintiff. 

C.  P.  Stetson,  for  B.  E.  Smith,  mortgagee  and  claimant.  The 
mortgage  to  Smith  was  of  all  the  property  of  the  company 
possessed  or  hereafter  to  be  acquired,  and  his  claim  to  the  fund 
disclosed  is  paramount  to  plaintiffs  attachment.  Woodman  v. 
York  £  Cumberland,  45  Me.  207  ;  Galena  <&  Chicago  U.  R.  R. 
Co.  V.  Menzies,  26  111.  1^1 ;  Pierce  v.  Eniery,  32  N.  H.  484  ;  Mor- 
ril  V.  Noyea,  66  Me.  468. 

The  amount  disclosed  was  not  due  until  November  1.  Smith,  as 
mortgagee  and  trustee,  took  possession  Oct.  27,  and  is  entitled  to 
hold  all  income  which  became  due  after  he  took  possession. 
Crosby  v.  Harlow,  21  Me.  499;  Gale  v.  Edwards,  52  id.  363, 
366;  3  Kent's  Com.  471  and  note  a ;  1  Washb.  R  Est.  (3d  ed.)  113, 
114,  452,  468. 

Peters,  J.  The  consolidated  European  and  North  American 
Railway  Company,  on  December  5,  1872,  mortgaged  to  B.  E. 
Smith  (the  surviving  trustee)  and  another,  for  the  security  of 
certain  bondholders.  On  January  1,  1873,  the  railroad  company 
contracted  with  the  Eastern  Express  Company  to  carry  their 
freight  for  five  years  for  a  price  therefor  to  be  paid  by  monthly 
installments.  On  October  27,  1875,  the  mortgagee  Smith  took 
possession  of  the  road  for  condition  broken,  in  the  manner  pro- 
vided in  the  mortgage.  On  November  1,  1875,  the  Eastern 
Express  Company  were  indebted  under  their  contract  for  a 
month's  service  performed  by  the  road.  On  that  day  they  were 
summoned  in  this  suit  as  trustees  of  the  railroad  company.  On 
November  4,  1876,  the  express  company  were  notified  to  make 
payment  to  B.  E.  Smith.  The  plaintiff  claims  to  hold  the 
monthly  payment  by  his  attachment,  and  the  mortgagee  (in  trust) 
claims  that  it  becomes  assigned  to  him,  under  a  clause  in  the 
mortgage  describing  the  premises  mortgaged  to  him,  as  follows  : 
''AUitis  (Deft  Go.'s)  right,  title  and  interest  in  and  to  all  and 
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singalar  its  property  real  and  personal,  of  whatever  natnre  and 
d^criptioQ  now  possessed  or  to  be  hereafter  acquired,  including 
ita  railway,  equipments  and  appurtenances  between  said  Bangor 
and  said  St.  John,  all  its  rights,  privileges,  franchises  and  ease- 
ments, together  with  its  branches,  all  buildings  used  in  connection 
with  said  railway  or  the  business  thereof,  and  all  lands  and  ground 
on  which  the  same  may  stand,  or  connected  therewith  ;  also  all 
locomotives,  tenders,  cars,  rolling  stock,  machinery,  tools,  imple- 
ments, fuel,  materials,  and  all  other  equipments  for  the  construc- 
tion, maintaining,  operating,  repairing  and  replacing  the  said 
railway,  or  its  appurtenances,  or  any  part  thereof." 

The  question  presented  is,  whether  this  mortgage  conveys  or  * 
assigns  to  the  mortgagee  the  future  earnings  of  the  road  (this 
kind  of  earnings),  as  against  the  attaching  creditors  of  the  mort- 
gagors. We  think  not.  This  must  be  regarded  as  a  contest 
where  legal  and  not  equitable  rules  are  to  prevail.  We  have 
before  us  an  action  at  law. 

In  equity,  many,  if  not  most,  of  the  courts  of  the  present  day 
decide  that,  under  some  circumstances,  a  man  may  mortgage  what 
does  not  at  the  time  exist  Late  opinions  of  Judge  Lowell  in  the 
District  Court  and  Mr.  Justice  Clifford  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Massachusetts,  in  cases  in  equity, 
strongly  assert  the  doctrine.  The  cases  referred  to  are  Brett 
v.  Carter,  2  Low.  468,  and  Barnard  v.  Norwich  £  Worcester 
R.  R.  Co.,  which  has  not  yet  appeared  in  any  volume  of  reports. 
Mitchell Y.  Wtnelow,  2  Story,  630,  and  Fennock  v.  Coe,  23  How.  (U.  S.) 
117,  are  perhaps  the  leading  cases  in  this  country  advocating 
the  same  view.  In  Moody  r.  Wright,  13  Mete.  17,  decided  in  1847, 
the  court  of  Massachusetts  came  to  an  opposite  conclusion.  In 
oor  own  State,  the  question  whether  equity  would  uphold  such 
a  mortgage,  and,  if  so,  under  what  conditions,  has  not  been  much 
discossed  or  ever  decided.  See  remarks  of  Justice  Davis  upon  the 
subject  in  Morrill  v.  Noyee,  56  Me.  458,  on  page  472. 

But  at  common  law  it  is  not  possible  for  such  a  rule  to  prevail. 
The  common-law  maxim  is  conclusive  upon  the  point.  Nemo 
did  quod  nan  habet*  The  reason  that  it  may  be  different  in 
equity,  is  not  that  a  man  conveys  inpresenti  what  does  not  exist, 
but  that  what  is  in  form  a  conveyance  operates  in  equity  by  way 
of  present  contract  merely,  to  take  effect  and  attach  to  the  things 
angned  as  soon  as  they  come  in  ease ;  to  be  regarded  before 
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that  time  as  only  an  agreement  to  convey,  and  after  that  time  as 
4i  conveyance. 

There  are  many  instances  in  the  decided  cases  where  there  may 
be  some  appearance  of  a  departure  from,  or  a  modification  of  this 
:general  principle  of  the  common  law,  bat  where  the  results  are 
produced  by  other  principles  not  inconsistent  with  it  As  where 
property  has  been  added  to  property  by  way  of  accession  natural 
or  artificial,  the  greater  taking  to  itself  the  lesser  thing  after  the 
connection  becomes  inseparable  without  much  injury.  As  where 
«  house  is  built  upon  mortgaged  land ;  (  a  fixture  is  added  to  a 
house  ;  or  rolling  stock  is  put  upon  a  raQroad,  and  becoming  a 
necessary  part  and  parcel  thereof.  Domat  clearly  defines  it, 
thus  :  "  The  mortgage  will  extend  to  all  that  shall  arise  or  pro- 
ceed from  that  thing  which  is  mortgaged,  or  that  shall  augment  it 
4ind  make  a  part  of  it."  And  it  is  frequently  held  that  a  man 
may  sell  property  of  which  he  is  potentially  but  not  actually  pos- 
sessed. He  may  make  a  valid  sale  of  the  wine  that  a  vineyard  is 
•expected  to  produce,  or  the  grain  a  field  may  grow,  in  a  given 
time  ;  or  the  milk  a  cow  may  yield  during  a  coming  year ;  or  the 
wool  that  shall  thereafter  grow  upon  sheep ;  or  what  may  be 
taken  at  the  next  cast  of  a  fisherman's  net ;  or  fruits  to  grow  ;  or 
young  animals  not  yet  in  existence  ;  or  the  good- will  of  a  trade, 
and  the  like.  The  thing  sold,  however,  must  be  specific  and 
identified;  it  must  be,  for  instance,  the  products  of  a  particular 
vineyard  or  field,  or  the  wool  from  a  particular  sheep.  These  must 
«lso  be  owned  at  the  time  by  the  vendor.  A  person  cannot  sell 
the  products  of  a  field  which  he  does  not  own  at  the  time  of  sale, 
but  which   he  expects  to  own.    Farrar  v.  Smithy   64  Me.  74   77. 

Tested  by  these  definitions  and  rules,  we  do  not  see  how  the 
contract  with  the  express  company  could  be  considered  as  assigned 
by  the  mortgage.  We  do  not  perceive  how  it  can  in  any  sense 
be  regarded  as  accessory  to  the  road  or  its  franchise  or  any  of  its 
property.  To  be  sure  the  use  of  the  road  was  necessary  to  the 
performance  of  the  contract ;  but  a  larger  part  of  the  cost  of  per- 
formance was  represented  by  labor  and  the  expenses.  As  before 
said,  the  thing  sold  or  assigned  must  be  specific  and  identified. 
In  the  mortgage  this  contract  is  not  named.  No  contracts,  with 
any  class  of  subjects  or  persons,  are  named.  Even  in  equity,  an 
Assignment  of  claims  not  then  existing,  to  be  upheld^  must  be  of 
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SQch  claims  as  both  parties  expected  would  exist ;  as  for  work  to 
be  done  and  materials  to  be  furnished  for  a  particular  party. 
Field  V.  May  or  J  etc,  of  New  Fork,  2  Seld.  179.  The  expect- 
ancy of  an  heir  to  an  estate  may  be  sold^  but  it  must  be  a  partic« 
nlar  estate.  Story's  Eq.  Jnr.,  §  1040.  A  seaman  may  assign  his 
share  of  the  profits  of  a  voyage,  but  it  must  relate  to  a  particular 
Toyage  of  a  particular  vessel  upon  which  the  seaman  has  engaged 
his  serrices,  A  laborer  may  assign  his  expected  wages,  but  the 
expectation  m^ust  be  founded  upon  some  special  engagement  at 
labor,  or  some  employment  already  entered  upon  by  the  laborer. 
The  assignment  of  a  mere  expectation  of  earning  money,  if  there 
is  no  contract  of  any  kind  on  which  to  found  the  expectation,  is 
of  no  effect.  There  must  be  some  subject  for  the  contract  of 
assignment  to  attach  to.  Here,  when  the  mortgage  was  made, 
there  was  no  contract  and  no  expected  contract  with  any  express 
company  for  the  carriage  of  freight  Farnsworth  y.  Jackson,  32 
Me.  419 ;  Brachett  v.  Blake,  7  Mete.  335  ;  Mulhall  v.  Quinn,  1 
Gray,  105;  Wallace  v.  Walter  Heywood  Chair  Co.,  16  id.  209; 
Twiif  V.  Cheever,  2  Allen,  40 ;  Low  v.  Pew,  108  Mass.  347. 

It  is  to  be  noticed  that,  if  an  assignment  of  a  contract  like  this 
is  covered  by  the  mortgage  at  all,  it  is  included  in  it  only  by  the 
most  general  terms.  The  mortgage  does  not  include  the  assign- 
ment of  a  contract  or  money  earned  under  a  contract,  unless  by 
the  use  of  the  words  ''all  and  singular  its  property  real  and  per- 
sonal •  ...  to  be  hereafter  acquired."  But  these  general 
words  would  seem  to  refer  to  the  kinds  of  property  thereafter 
enumerated.  If  money  or  earnings  had  been  in  the  minds  of  the 
parties,  it  is  likely  that  they  would  have  been  more  specifically 
mentioned.  Judge  Stoby  says,  ''language,  however  general  in  its 
form,  when  used  in  connection  with  a  particular  subject-matter, 
will  be  presumed  to  be  used  in  subordination  to  that  matter." 
Story's  Agency,  §§  21,  62.  In  Kendall  v.  Almy,  2  Sumn.  (C. 
C.  B.)  278,  where  a  firm  made  an  assignment  of  "  all  the  goods, 
wares,  merchandise  and  personal  property  of  every  kind  ;  and 
also  all  notes,  books,  accounts  and  debts,  of  every  kind  due,"  it 
was  held  that  the  words  "personal  property  of  every  kind,"  in  the 
connection,  signified  visible,  tangible  property,  eftisdetn  generis, 
as  goods,  etc.,  and  that  an  interest  in  a  contract  would  not  pass 
thereby.  Parish  v.  Wheeler,  22  N.  T.  494,  cited  by  plaintiff, 
supports  the  same  view. 
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The  decisions  in  this  State,  in  a  class  of  cases  resembling  tliis,. 
add  weight  and  authority  to  the  opinion  we  express  in  this  case. 
In  Abbott  Y.  Goodwin,  20  Me.  408,  it  was  held  that  a  mort- 
gage  of  a  stock  of  goods  might  cover  goods  purchased  after  the 
date  and  delivery  of  tlid  mortgage,  under  the  somewhat  peculiar 
circumstances  of  that  case.  But  the  authority  of  that  case  was^ 
weakened  by  the  case  of  Goodenow  v.  Dunn,  21  Me.  86,  if  not 
in  effect  overruled  by  it.  It  is  a  noticeable  fact  that  no  mem- 
ber of  the  court  sat  in  both  of  those  cases.  In  Head  v.  Good-- 
fviUy  37  Me.  181,  the  doctrine  of  the  last-named  case  was  fully 
affirmed,  although  neither  of  the  former  cases  was  noticed  therein 
by  counsel  or  court.  Head  v.  Goodwin  was  approved  in  Pratt 
V.  Chase,  40  Me.  269,  272,  and  also  by  Morrill  v.  Noyes,  56  id.  458, 
466.  In  Chapin  v.  Cram,  40  id.  561,  it  was  directly  determined 
that  a  mortgage  of  a  stock  of  goods  would  not  transfer  to  a  mort- 
gagee goods  afterward  purchased  and  put  in  with  the  stock  by  the 
mortgagor,  although  the  mortgage  had  a  clause  containing  an 
agreement  to  that  effect.     These  were  all  decisions  at  law. 

In  Woodman  v.  York  and  Cumberland  R.  72.,  45  Me.  207,  relied 
on  by  the  claimant  in  the  case  at  bar,  the  court  held  that  money 
on  hand  belonged  to  the  mortgagees  "of  all  the  property  of  the 
railroad  corporation."  But  the  money  there  in  question  was 
already  earned  and  in  the  possession  of  the  treasurer  of  the  rail- 
road company  when  the  mortgage  was  made.  The  case  does  not 
disclose  fully  what  the  terms  of  the  mortgage  were.  But  in 
Noj/es  v.  Rich,  52  Me.  115,  it  was  decided  that  a  receiver, 
appointed  under  proceedings  in  equity  to  enforce  a  mortgage 
upon  the  same  railroad,  was  not  entitled  to  the  possession  of 
money  already  earned  and  on  hand  when  he  took  possession  of  the 
road. 

It  is  evident,  that  the  fund  in  question,  or  that  portion  of  it 
earned  before  possession  of  the  road  was  taken  by  the  mort- 
gagees, cannot  be  regarded,  in  a  suit  at  law  at  least,  as  any  part 
of  the  corpus  or  property  mortgaged.  It  is  rather  the  earnings 
or  profits  derived  from  the  use  of  such  property  by  the  mortgagor 
in  possession.  Bents  and  profits  of  mortgaged  property,  accruing 
while  the  mortgagor  is  in  undisturbed  possession,  belong  to  kim. 
Galveston  Railroad  v.  Cowdrey,  11  Wall.  459,  460;  Oilman  v. 
Telegraph  Co*,  91  U.  S.  608.  See  numerous  citations  in  Cook  y. 
Corthell,  11  B.  I.  482;  s.  c,  22  Am.  Bep.  518. 
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As  the  monthly  installment  was  payable  on  Noyember  1,  1875, 
and  Smitli  (the  troBtee)  took  possession  four  days  before  that  time*  a 
qaestion  arises  whether  the  monthly  payment  can  be  apportioned 
or  not  The  railroad  company  did  nothing  toward  performing 
the  contract  after  the  mortgagee  took  possession.  The  contract 
was  then  broken  by  them  on  account  of  their  inability  to  carry  it 
ont  What  was  done  afterward  was  by  the  mortgagee,  and  he 
shoald  have  the  benefit  of  any  subsequent  part  performance. 
The  ordinary  rule  applies.  Haying  acted  in  good  faith,  the  rail- 
load  company  are  entitled  to  recoyer  what  their  seryices  were 
worth,  not  exceeding  the  contract  price,  less  the  damages  caused 
by  such  faUure.  Veazie  y.  Bmigor,  61  Me.  609  ;  Powell  y.  Howard, 
109  Mass.  192.  There  being  no  suggestion  to  the  contrary,  the 
trustees  should  be  charged  for  27-31  of  the  monthly  installment 
due  for  October. 

Appleton,  C.  J.,  Waltok,  Dickebsok  and  Vibgin,  JJ.,  con- 
curred. 
Barrows,  J.,  concurred  in  th»  result 
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(67  Me.  470.) 

AtHon  for  fl^udtUenUff  securing  turrender  of  note  ^Statute  of  limitaHon, 

An  action  for  monef  had  and  receiyed  lies  against  one  who  fraudulently  pro- 
cares  the  Bnrrender  of  his  own  past  due  note  without  payment ;  and  the 
statute  of  limitation  will  commence  to  run  only  from  the  time  when  the 
fraud  waa  disooyered  or  might,  by  due  diligence,  haye  been  discoyered. 

4  CTIOSf  of  assumpsit.     The  opinion  states  the  case. 

A.  Sangborn  with  If.  Wilson,  for  plaintiff. 

0.  P.  SieUoity  for  defendant 

LiBBET,  J.  This  action  is  brought  by  N.  Wilson,  in  the  name 
of  the  plaintiff,  as  assignee  or  pledgee  of  the  claim  in  suit.  It  has 
twice  before  been  befixre  this  court    PenobscU  Baiiroad  y.  MajfO,  60 
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Me.  306  ;  Same  v.  Same,  65  id.  566.    By  the  exceptions  either  party 
may  refer  to  the  former  reports.    The  nominal  plaintiff  has  no 
interest  in  the  subject-matter  of  the  suit    So  far  as  it  had  any 
interest,  it  has  been  discharged.    Penobscot  Railroad  y.  MayOy  60 
Me.  306,  supra.    The  suit  is  prosecuted  for  the  benefit  of  Wilson 
only.    The  writ  contains  three  counts.    1.  On  an  account  annexed. 
2.  Money  had  and  received.    3.  On  a  promissory  note  for  $4,000 
given  by  defendant  to  plaintiff  dated  May  28,  1862,  payable  in  one 
year  with  interest.    The  action  was  commenced  January  3,  1870. 
Defendant  pleaded  and  relies  upon  the  statute  of  limitations.    The 
case  was  referred  under  a  rule  of  court  on  legal  principles,  the 
referee  to  report  any  facts  and  questions  of  law  that  either  party 
might  desire  with  right  of  exceptions.    So  far  as  is  material  for 
the  consideration  of  the  questions  involved,  the  following  facts 
appear  from  the  reports  of  the  referee  :  On  the  28th  of  May,  1862, 
the  plaintiff  sold  to  the  defendant  $68,700  of  its  bonds  for  $4,000, 
the  defendant  giving  his  note  therefor,  payable  in  one  year  with 
interest.      The  plaintiff  corporation,  by  vote  of  the  same  date, 
pledged  the  note  to  the  directors  as  security  for  the  several  amounts 
by  them  advanced  to  the  company  and  then  due  them,  and  when 
collected,  to  be  divided  among  them  in  proportion  to  the  sum  actu- 
ally due   to  each.    When  the  defendant  gave  the  note   it    was 
verbally  agreed  between  the  parties  that  if  he  did  not  sell  the 
bonds  or  receive  any  compensation  for  them,  his  note  should  be 
canceled  and  given  up  to  him  without  pay.    On  the  13th  of  July, 
1864,  the  defendant  falsely  and  fraudulently  represented  to  the 
directors  of  the  plaintiff  corporation  that  he  had  turned  over  the 
bonds  to  the  European  and  North  American  Railway  Co.,  which 
had  become  the  purchaser  of  all  the  property  of  the  plaintiff,  with- 
out pay  or  compensation  therefor,  suppi*essing  the  fact  that  he  had 
previously  sold  the  bonds  and   received   therefor  $22,900  in   the 
bonds  of  the  European  and   North  American  Railway   Ca,  and 
thereby  procured  the  surrender  of  his  note  without  payment     The 
fraud  was  concealed  by  the  defendant  and  did  not  come  to   the 
knowledge   of  the  plaintiff   till  January  7,  1868.     The  account 
annexed  to  the  writ  contains  the  following  item  :  "  1864,  July  13  : 
To  your  note  of  $4,000,  on  interest  from  May  28,  1862,  given  up 
by  reason  of  your  false  representation  that  you  had  surrendered 
the  bonds  for  which  it  was  given  without  consideration  or  payment, 
and  it  was  therefore  to  be  given  up  and  canceled,  whereas  you  had 


i 


DECEMBER  TERM,  1877.  4T 

Penobscot  Railroad  Company  v.  Mayo. 

sold  and  receiyed  pay  for  said  bonds  in  October,  1863,  long  prior 
to  getting  it  ap,  t6,400.''  In  the  writ  the  plaintiff  specified  that, 
under  the  second  count,  it  will  prove  **  the  account  annexed  and 
that  the  money  was  received  by  the  defendant  to  the  use  of  the* 
plaintiff."  Upon  these  facts  the  referee  finds,  as  a  matter  of  law, 
that  the  action  can  only  be  maintained  on  the  note  declared  on  iyl 
the  third  count,  and  that  the  action  is  barred  by  the  statute  of 
limitations.  If  the  first  finding  is  correct,  it  follows  that  the- 
action  is  barred.  This  court  so  held  in  65  Me.  566,  supra.  That 
decision  is  invoked  by  the  counsel  for  the  defendant  as  decisive  of 
the  case  as  now  presented.     We  think  it  is  not. 

Undoubtedly  the  plaintiff  can  maintain  an  action  for  the  fraud 
of  the  defendant  in  procuring  the  surrender  of  the  note  without 
payment  It  might  maintain  an  action  of  case  for  the  fraud,  or 
of  trover  for  the  note.  In  either  case  the  statute  of  limitations 
would  commence  to  i*un  from  the  time  the  fraud  was  discovered, 
or  might  have  been  discovered  in  the  use  of  due  diligence  by  the- 
plaintiff.  And  if  by  the  fraud  the  defendant  procured  money,  or 
its  equivalent,  the  tort  may  be  waived  by  the  plaintiff,  and  assump- 
sit for  money  had  and  received  maintained. 

Did  the  defendant  by  procuring  the  surrender  of  his  own  note 
then  overdue  without  payment  receive  the  equivalent  of  money  ? 

It  has  been  repeatedly  held  that  where  a  debtor  procure's  a  dis- 
charge of  his  debt  by  payment,  in  whole  or  in  part,  in  counterfeit 
money,  an  action  for  money  had  and  received  may  be  maintained 
for  the  amount  of  the  payment  thus  made,  the  plaintiff  first  ten- 
dering back  the  counterfeit  money  received.  So  an  agent  who 
discharges  a  debt  due  to  his  principal  by  taking  a  note  payable  to 
himself,  may  be  held  for  money  had  and  received,  though  the  note 
is  unpaid.  Floyd  v.  Day,  3  Mass.  403  ;  Hemmenway  v.  Bradford^ 
U  id.  121;  Hememoay  y,  Hemenway,  5  Pick.  389;  Fairbanks 
T.  BUtchingtoTiy  9  id.  93. 

There  is  stronger  reason  for  holding  one  who  has  procured  the 
surrender  of  his  own  note,  for  money  had  and  received,  than 
where  he  has  received  the  note  of  another.  So  where  the  defend- 
ants procured  the  plaintiffs,  who  were  agents  of  the  defendants' 
creditors,  to  procure  the  discharge  of  their  debt,  and  the  plaintiffs 
did  80  by  giving  their  principals  credit  therefor,  and  charged  the  ^ 

amount  to  the  defendants,  it  was  held  equivalent  to  the  payment  ^ 

of  money  by  the  plaintiffs,  and  the  receipt  of  money  by  the  defend* 
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ants^  and  an  action  for  money  paid  or  money  had  and  received 
might;  be  maintained.     Emerson  v.  Baylies^  19  Pick.  55. 

In  Perry  v.  Swasey,  12  Cush.  36,  the  maker  of  a  note  released 
to  a  third  person  a  claim  against  him  to  an  amount  equal  to  the 
note,  upon  the  promise  of  such  third  person  to  pay  and  take  up 
the  note.  In  discussing  the  question  whether  the  holder  of  the 
note  could  maintain  an  action  for  money  had  and  received  against 
such  third  person,  Shaw,  C.  J.,  in  delivering  the  opinion  of  the 
court,  says  :  "  We  are  strongly  inclined  to  the  opinion  that  the 
plaintiff  is  entitled  to  recover  on  the  money  counts,  as  for  money 
had  and  received.  Hall  v.  Marston,  l7  Mass.  575.  Mrs.  Harvey 
placed  money  in  the  hands  of  the  defendant  for  the  use  of  the 

plaintiff The  discharge  of  a  debt  due  in  money  is,  for 

many  purposes,  equivalent  to  a  payment  in  cash.  One  who  has 
'Collected  the  debt  of  another,  by  taking  a  note  in  his  own  name, 
is  liable  as  for  money  had  and  received." 

In  Shiart  v.  SearSy  119  Mass.  143,  the  plaintiff  was  induced  to 
allow  the  defendant  in  part  payment  of  the  sum  due  fropi  him,  a 
credit  of  $1,000  in  the  settlement  of  their  accounts,  by  the  pre- 
sentation by  defendant  of  a  false  voucher  therefor.  It  was  held 
that  the  plaintiff  might  recover  the  tl,000  under  a  count  for 
money  had  and  i*eceived,  the  court  treating  the  allowance  of  the 
credit  by  plaintiff  as  money  paid  by  him  and  received  by  the  de- 
fendant. See  Ames  v.  York  National  Bank,  103  Mass.  326  ;  Bax- 
ter V.  Paine,  16  Gray,  273. 

In  Hall  V.  Huckins,  41  Me.  574,  the-  defendant  was  indebted  to 
the  States  of  Maine  and  Massachusetts  for  the  stumpage  of  certain 
timber.     He  claimed  that  the  plaintiffs  should  pay  him  the  amount, 
and  in  a  settlement  with  them  charged  them  the  amount  claimed, 
and  gave  them  an  agreement  to  account  to  and  allow  them   any 
and  all  deductions  which  he  might  obtain  in  settlement  with  those 
States.     He  obtained  a  certain  deduction  by  Massachusetts.      In 
discussing  the  question  whether  the  plaintiffs  could  recover   under 
the  count  for  money  had  and  received,  Applbton,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says  :     "To  enable  the  plaintiff   to 
recover  under  the  money  counts,  it  has  not  been  held  necessary 
in  all  cases  to  show  that  money  has  actually  been  received.     If 
any  thing  has  been  received  in  lieu  of  money,  it  equally  entitles 
xhe  plaintiff  to  recover,"  citing  several  authorities.    In   applying 
liie  rule  to  the  case  then  under  consideration  he  says :    '*  What- 
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eier  redaction  loight  be  obtained  would  be  for  the  eventual  benefit 
of  the  plaintiffs.  Had  the  stumpage  been  paid  to  the  Common- 
wealth of  Massachusetts,  the  reduction  would  have  been  by  repay- 
ment to  the  defendant  of  the  amount  discounted.  Whether  the 
redaction  were  made  by  passing  a  specified  sum  to  the  credit  of 
the  defendant,  or  whethei*  the  stumpage,  having  been  paid,  the 
amount  discoanted  were  repaid  to  the  defendant,  would  make  no 
difference  to  him  nor  to  the  plaintiffs  who  were  to  have  the  bene- 
fit of  whatever  allowance  might  be  made.*'  In  this  case  the 
defendant  had  received  no  money,  but  the  court  held  that  the 
reduction  by  Massachusetts  from  the  amount  due  from  him  was 
equivalent  to  money,  and  sufficient  to  maintain  the  action  for 
monev  had  and  received. 

After  a  careful  conftderation  of  the  question,  we  feel  clear,  both 
on  principle  and  authority,  that  fraudulently  procuring  the  sur- 
render and  cancellation  of  the  note  by  the  defendant,  without 
payment,  was  equivalent  to  the  receipt  by  him  of  the  money  due 
upon  it  The  note  was  for  money.  It  was  overdue.  If  *^ 
defendant  had  paid  it,  and  then  by  the  same  fraud  had  procufiii^ 
the  money  to  be  paid  back,  there  could  be  no  question.  Bui  *& 
both  parties  it  would  be  substantially  the  same  as  procuring  the 
note. 

The  action  is  maintainable  under  the  count  for  money  had  and 
received  for  fraudulently  obtaining  the  not«  without  payment, 
and  the  same  rule  of  limitation  applies  that  is  applicable  to  an 
action  for  the  fraud.  Upon  the  report  of  the  referee  the  plaintiff 
is  entitled  to  recover  the  sum  of  $4,260.50  and  interest  from 
August  26,  1873. 

Excepiiaiis  sustained.     Report  recommitted, 

Appleton,  C.  J.,.  Dickersok,  Danforth  and  Vibgin,  J  J., 
concurred. 
Peibrs,  J.,  having  been  of  counsel,  did  not  sit 

Vou  XX1V.~7 
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Hersby  V.  Elliot. 

(87  Me.  6S6.)     » 
Negotiable  instrument — Indorsement — Bankruptcy, 

If  a  bankrupt,  who  is  the  payee  of  a  negotiable  bill  or  note.  Bells  the  same 
without  indorsement  before  and  indorses  it  after  bankruptcy,  such  indorse 
raent  will  enable  the  holder  of  the  note  to  maintain  an  action  upon  it  in  his 
own  name. 

ASSUMPSIT  by  the  indorsee  of  the  following  order:  *'  Belfast, 
November  10, 1875.  To  Charles  Elliot*  Please  pay  to  Henry 
Wyman,  one  hundred  dollars  in  three  months  from  date,  and 
eighty-five  dollars  in  six  months  from  date,  and  interest  on  ssime. 
(Signed)  J.  C.  Withee."  On  the  back  of  the  order  were  the  fol- 
Nvwing  indorsements  :  "Accepted  when  government  pays  me. 
*v/»ij^ile8  Elliot."  "Be  it  known  that  I,  Henry  Wyman,  within 
."<iied,  for  a  valuable  consideration,  do  hereby  make  over  and 
<tfjbj!gn  to  Philo  Hersey  all  my  right  and  interest  in  the  within 
written  order,  together  with  the  right  of  action  and  recovery  in 
his  own  name.     Henry  Wyman.     Witness,  Israel  Cox." 

The  property  in  the  order  passed  and  the  order  was  delivered 
to  the  plaintiff  in  Januaiy,  1876.  A  petition  in  bankruptcy  was 
filed  against  Wyman,  March  15,  1876.  The  assignment  was  not 
written  on  the  back  of  the  order  until   \pril  18, 1876. 

Philo  Hersey,  pro  se. 

J.  Williamson^  for  defendant 

Peters,  J.  But  a  single  point  is  presented  by  the  facts  of  this 
case.  Can  a  bankrupt,  the  payee  of  a  negotiable  bill  or  note, 
who  before  bankruptcy  sells  and  delivers  the  same  without  indors- 
ing it,  indorse  the  note  after  bankruptcy,  so  that  the  holder  may 
maintain  an  action  thereon  in  his  own  name  ?  It  is  well  settled, 
on  many  authorities,  that  ho  can.  Smith  v.  Pickering,  1  Pcake  (N. 
P.  C.)  CO ;  AnonyjnouM,  1  Camp.  492,  notes  ;  Lenipriere  v.  Pasley^ 
2  T.  R.  485 ;  Mowbray,  Ex  parte,  1  Jac.  &  Wal.  428 ;  Watkins  ▼. 
Mauhy  2  id.  237 ;   Greening,  Ex  parte,  13  Ves.  206 ;    Wallace   ▼. 
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Hardacre,  1  Gamp.  46 ;  Smoot  v.  Morehouse,  8  Ala.  (N.  S.)  370  ; 
ValerUine  v.  Holhman,  63  N.  0.  475 ;  3  Pare,  on  Cont  470,  494, 
and  notes. 

The  reasons  given  for  the  mle  appear  to  be  satisfactory  and 
conclusive.  The  indorsement  in  snch  case  is  bat  a  mere  form. 
The  property  in  the  note  passed  by  the  sale.  The  bankrupt  had 
no  actual  interest  in  it  afterward.  At  most,  he  was  to  be  regarded 
as  merely  a  trustee  of  the  legal  title  for  the  benefit  of  the  vendee. 
In  general,  only  such  right,  title  and  interest  as  the  bankrupt  him- 
self has  in  law  and  equity  in  any  estate  or  property,  passes  by 
bankruptcy  to  the  assignee.  That  the  assignee  does  not  take  a 
beneficial  interest  therein  belonging  to  another  person,  is  well  set- 
tled in  the  cases  cited  and  many  more.  SawteUe  v.  Rollins,  23 
Me.  196;  Baker  v.  Vining,  30  id.  121;  Smith  v.  Chandlery  3 
Gray,  392  ;  Nichols  v.  Bellows,  22  Vt.  681 ;  Streeter  v.  Sumner,  31 
N.H.  542;  Mitchell  v.  Winslow,  2  Story,  630  ;  Goes  v.  Cojfin,  66 
Me.  432  ;  s.  c,  22  Am.  Rep.  585  ;  vide  111  Mass.  532. 

The  principle  contended  for  by  the  plaintiff  has  been  applied 
in  analogous  cases.  It  is  admitted  in  proceedings  under  State  insolv- 
ent laws.  NorcrosH  v.  Pease,  5  Allen,  331 ;  3  Pars,  on  Cont.  495, 
and  notes.  A  negotiable  note,  transferred  by  the  payee  before 
his  death,  by  delivery  only,  may  be  indorsed  by  his  administrator 
with  the  same  effect  as  if  done  by  himself  in  his  Hfo-time.  Mal- 
ion  V.  Southard,  36  Me.  147.  And  when  a  woman  assigns  by 
delivery  a  note  payable  to  her  order,  and  afterward  marries  the 
maker,  her  indorsement  of  the  note  after  such  man*iage  transfers 
the  1^1  title.  Ouptill  v.  Home,  03  Me.  405.  The  case  relied  on 
by  the  defendant  {Lancaster  Nat,  Bank  v.  Taylor,  100  Mass.  18; 
5«  c,  1  Am.  Bep.  71)  does  not  sustain  an  adverse  position  to  the 
other  cases  cited.  That  case  only  maintains  that,  if  a  note  is  not 
indorsed  at  the  time  it  is  sold,  a  subsequent  indorsement  will  only 
carry  such  legal  and  actual  title  to  the  note  as  the  indorse r  had 
when  he  sold  the  same.  If  he  had  indorsed  it  earlier,  the  indorse- 
ment might  have  transferred,  by  the  operation  of  the  principle  of 
estoppel  applying  to  negotiable  paper,  more  than  such  title  and 

right  Defendant  defaulted, 

» 

Apfletok,  C.  J.,  DiGKBBSOK,  Danpobth,  Yibqik  and  LibbbYi  ^ 

JJ.,  ooncorred.  ' 


I 


52  MAINE, 

Eaton  V.  Boissonnaalt. 
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iff!  Me.  540.) 
Interest,  after  mcUurUy  of  debt. 

A  pTomissoiy  note,  or  other  obligation  containing  an  agreement  for  a  special 
rate  of  interest,  will,  after  maturity,  draw  interest  only  at  the  statutory 
rate,  unless  the  special  rate  is  expressly  agreed  to  be  paid  after  maturity.* 

WRIT  of  entry  on  a  mortgage  given  to  secure  six  similar  notes 
payable  in  six  successive  years,  the  first  of  which  was  of  the 
following  tenor:  "$252.60.  Calais,  October  8,1869.  One  year 
from  date,  for  value  received,  I  promise  to  pay  Henry  F.  Eatou 
or  order  two  hundred  and  fifty-two  dollars  and  sixty  cents,  with 
interest  at  eight  per  cent,  payable  annually.  (Signed)  Frederic 
Boissonnault.     Witness,  S.  H.  Hutchings." 

The  defendant  was  defaulted  ;  and  the  plaintiff  moved  that  the 
conditional  judgment  should  be  rendered  for  the  amount  of  the 
notes  secured  by  the  mortgage  with  interest  at  eight  per  cent  per 
annum  from  the  date  to  which  it  is  paid  to  the  date  of  the  judg- 
ment, deducting  the  payments  indorsed  thereon.  But  the  pre- 
siding justice  ruled  that  interest  should  be  cast  at  eight  per  ceaC 
only  to  the  day  of  the  maturity  of  each  note,  and  thereafter  at  six 
per  cent ;  and  the  plaintiff  alleged  exceptions. 

E.  B.  Harvey i  for  plaintiff. 

0.  B,  Rounds  &  N,  M,  McKusick,  for  defendant. 

Walton",  J.  The  question  is,  what  rate  of  interest  shall  be 
allowed  on  notes  after  they  have  matured? 

When  it  is  expressly  stated  in  a  note  that  if  it  is  not  paid  at 
maturity,  it  shall  thereafter  bear  interest  at  a  rate  named,  the  rate 
named  is  recoverable,  although  it  is  much  larger  than  the  usaal  or 
statutory  rate.    So  held  in  Cnpen  v.  Crowell,  66  Me.  282. 

When  a  note  is  made  payable  at  a  future  day,  with  interest  at 
the  rate  of  three  per  cent  per  annum,  and  nothing  is  said   therein 

*  See  Hubbard  v.  Cn//fi/ia»i.l9  Am.  Rep.  r>64.  Overton  v.  Bolton  pom\ 
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about  the  rate  of  interest  which  it  shall  draw  thereafter,  if  not 
paid  at  matnrity,  it  will  draw  the  interest  named  till  maturity,  and 
after  that  the  nsnal  or  statutory  rate.  So  held  in  Ludwick  v. 
Huntzinger,  5  Watts  &  Serg.  51. 

A  note  payable  at  a  future  day,  with  interest  at  two  })er  cent  a 
month,  in  which  nothing  is  said  about  the  rate  of  interest  after 
maturity,  will  draw  that  rate  of  interest  till  the  note  matures,  and 
after  that  only  the  usual  or  statutory  rate.  So  held  in  Brewster  r. 
Wakejiehl,  2'Z  How.  118,  and  in  Bumhisel  v.  Firrnan,  22  Wall. 
170. 

The  same  rule  was  acted  upon  in  the  House  of  Lords  in  England 
in  a  recent  case.     Cook  v.  Foioler,  L.  R.,  7  H.  L.  27. 

The  reason  given  by  Lord  Selborke,  in  the  case  last  cited,  is 
that  interest  for  the  delay  of  payment,  post  diem,  is  not  given  on 
the  principle  of  implied  contract,  but  as  damages  for  a  breach  of 
contract ;  that  while  it  might  be  reasonable,  under  some  circum- 
stances, and  the  debtor  might  be  very  willing  to  pay  five  per  cent 
per  month  for  a  very  short  time,  it  would  by  no  means  follow  that 
it  would  be  reasonable,  or  that  the  debtor  would  be  willing  to  pay, 
at  the  same  rate,  if,  for  some  unforeseen  cause,  payment  of  the  note 
should  be  delayed  a  considerable  length  of  time. 

Similar  views  were  expressed  by  Chief  Justice  Taney,  in 
BwosterY.  Wakefield,  2'i  How.  118.  He  says  that  when  the  note 
is  entirely  silent  as  to  the  rate  of  interest  thereafter,  if  it  is  not 
paid  at  maturity,  the  creditor  is  entitled  to  iutei'est  after  that  time 
by  operation  of  law  and  not  by  virtue  of  any  promise  which  the 
debtor  has  made  :  that  if  the  right  to  interest  depended  upon  the 
contract,  the  holder  would  be  entitled  to  no  interest  whatever  after 
the  day  of  payment. 

In  a  recent  case  in  Massachusetts,  the  court  held  that  when  a 
recovery  is  had  upon  a  note  bearing  ten  per  cent  interest,  the  plain- 
tiff is  entitled  to  interest  at  the  same  rate  till  the  time  of  verdict 
Brannon  v.  Hursell,  112  Mass.  63.  The  reason  given  is  that 
'*the  plaintiff  recovers  interest,  both  before  and  after  tlie  note 
matures,  by  virtue  of  the  contract,  as*an  incident  or  part  of  the 
debt,  and  is  entitled  to  the  rate  fixed  by  the  contract.^'  This  rea- 
soning is  at  variance  with  the  reasoning  in  the  House  of  Lords  in 
the  case  cited,  and  with  the  reasoning  of  the  Supreme  Court  of 
the  United  States,  in  the  cases  cited,  and  with  the  reasoning  of 
the  Massachusetts  court  itself,  in  Ayer  v.  Tilden,  15  Oray,  17& 
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It  is  there  said  that  the  interest  after  maturity  **  is  not  a  sum  due 
by  the  contract ;  that  it  is  given  as  damages  for  the  breach  of  the 
contract^  and  must  follow  the  rule  in  force  within  the  jurisdiction 
where  judgment  is  recovered." 

We  think  the  rule  laid  down  by  the  Supreme  Court  of  the  United 
States,  and  by  the  House  of  Lords  in  England,  is  the  correct  one. 
It  has  been  followed  in  Connecticut.  Hubbard  y.  Oalahan,  42  Conn. 
524.  Aud  in  Rhode  Island.  Pearce  v.  Hennessy,  10  R.  I.  223.  In 
the  last  case  the  court  say  that  if  the  parties  to  the  note  or  other 
contract  for  the  payment  of  money  intend  that  it  shall  carry  the 
stipulated  rate  of  interest  till  paid,  they  can  easily  entitle  them- 
selves to  it,  by  saying  so,  in  so  many  words.  The  practice  in  this 
State  has  been  in  accordance  with  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States,  in  Brewster  v.  Wakefield,  22  How.  118; 
and  we  see  no  reason  for  departing  fron^  it. 

Exceptions  overrulsfL 

Appleton,  C.  J.,  DicKEBSON,  Babbows,  YiBGiir  and  Petbbs^ 
JJ.,  concurred. 


Toole  v.  Beckett. 

«I7  Me.  644.) 
Landlord  and  tenant  —  Negligence, 

Plaintiff  leased  of  defendant  the  lower  story  of  a  building,  the  latter  keeping 
the  care  and  control  of  the  upper  stories.  Through  the  defend anf  8  negli« 
gence  the  rain  descended  through  the  roof  and  injured  plaintiiTs  property 
in  the  lower  story.    Hdd^  that  the  defendant  was  liable.* 

ACTION  on  the  case  for  negligence.     The  opinion  states  the 
facts. 

J.  Granger  di  0.  F.  Granger,  for  plaintiff. 

J.  O,  Beckett,  pro  se,  submitted  without  argument. 

Petebs,  J.    The  facts  are  these  :  The  plaintiff  hired  the  lower 


*  See  MarshaU  ▼.  Cahen^  9  Am.  Rep.  170,  and  GHckauf  v.  Maiuaer^  20  Id.  298^ 
and  note. 


JANTJAEY  TEEM,  1878.  55 

Toole  y.  Beckett. 

portion  of  a  building  of  the  defendant  for  a  store,  the  upper  por- 
tion remaining  in  the  possession  of  the  defendant  and  under  his 
care  and  control.  A  rain  storm  poured  a  great  volume  of  water 
between  the  roof  and  the  chimney  down  upon  the  plaintiff's  goods, 
causing  some  injury.  The  charge  is  that  the  defendant  was  guilty 
of  negligence,  either  on  account  of  the  original  construction  of  the 
roof  or  in  the  way  and  manner  of  maintaining  it.  The  case,  both 
of  law  and  fact,  is  referred  to  the  court 

It  is  well  settled  that  in  a  lease  of  real  estate  no  covenant  is 
implied  that  the  lessor  shall  keep  the  premises  in  repair  or  other- 
wise fit  for  occupation.  Libbey  v.  Tolford^  48  Me.  316.  But  that 
is  not  this  case.  Here  the  plaintiff  had  no  care  or  control  of  the 
roof  and  had  no  right  to  intermeddle  with  it.  The  defendant 
had  such  care  and  control,  for  the  benefit  of  himself  and  all  his 
tenants.  By  implication,  he  undertakes  so  to  exercise  his  control 
as  to  inflict  no  injury  upon  his  tenants.  If  he  does  not  exercise 
common  care  and  prudence  in  the  management  and  oversight  of 
that  portion  of  the  building  which  belongs  to  his  especial  supervis- 
ion and  care,  and  damages  are  sustained  by  a  tenant  on  that 
account,  he  becomes  liable  for  them.  He  is  responsible  for  his 
negligence.  Priest  v.  Nichols^  116  Mass.  401 ;  Kirby  v.  Boyhton 
Market  Ase.^  14  Gray,  249;  Gray  v.  Boetm  Oae-Ught  Co.,  114 
Mass.  149 ;  s,  c,  19  Am.  Rep.  324 ;  Norcrosa  v.  Thorns,  51  Me. 
503. 

We  think  the  facta  warrant  a  finding  against  the  defendant 
The  storm,  though  a  severe  one,  was  not  so  extreme  that  it 
might  not  have  been  reasonably  anticipated  as  likely  to  occur  ;  nor 
was  it 80  overpowering  and  unusual  that  the  cause  of  the  accident 
should  be  regarded,  according  to  the  definition  adopted  by  writers, 
M  an  act  of  God  or  vis  major. 

Defendant  defaulted  for  $160  and  interest  from  date  of  writ, 

Appleton,  0.  J.,  DiCKEBSoK^  Danforth,  Virgin  and  Libbey, 
JJ.,  concurred. 
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WnsTTHBOP  Sayings  Bank  v.  jAOKSOisr. 

(87  Me.  670.) 
Set-off —  Recoupment  —  Collateral  seeurUff. 

Plaintiff  lent  defendant  money  with  a  United  States  bond  as  collateral  aecii- 
rity.  After  the  maturity,  but  before  payment  of  the  note,  the  bond  was  iftolen 
from  plaintiff.  Held^  in  an  action  on  the  note,  that  the  defendant  oonld  not 
set  off  or  recoup  the  value  of  the  bond. 

A  CTION  of  assumpsit  on  a  promissory  note  for  one  hundred  dol- 
]\  lars,  made  by  defendant  to  plaintiff.  At  the  time  of  the 
delivery  of  the  note,  the  defendant  also  delivered  to  plaintiff,  as 
collateral  security  therefor,  a  United  States  bond  of  the  par  value 
of  1100.  After  the  note  was  due  and  payable,  but  before  it  iras 
paid,  the  said  bond  was  stolen  from  defendant's  banking-house 
and  was  never  recovered  or  accounted  for  to  defendant  After 
suit  brought,  the  defendant  tendered  the  amount  due  on  the 
note  with  costs,  on  the  delivery  to  him  of  the  note  and  bond. 

It  was  agreed  that  the  full  court  should  I'ender  such  judgment  on 
the  foregoing  statement  of  facts  as  the  law  requires ;  that  if  the 
claim  of  the  defendant  could  be  legally  filed,  adjudicated  upon, 
and  allowed  under  the  law  applicable  to  accounts  in  set-ofP,  the 
action  should  stand  for  trial ;  otherwise,  judgment  to  be  for  the 
plaintiff  for  the  amount  due  on  the  note. 

E,  F.  PilUhury  &  E.  0.  Beany  for  plaintiffs. 
/.  H.  Potter y  for  defendant. 

Daxforth,  J.  The  only  question  arising  in  this  case  is  whether 
the  account  filed  in  set-off  can  be  legally  allowed.  The  account 
is  for  the  value  of  a  United  States  bond  left  with  the  plaintifi^s  as 
collateral  security  for  the  note  sued  and  which  was  stolen  from 
the  bank  on  the  night  of  July  23,  1875. 

By  R.  S.,  ch.  82,  §  58,  the  plaintiff  is  "  entitled  to  every  defense 
against  such  set-off,  that  he  might  have,  by  any  form  of  pleading, 
to  an  action  against  him  on  the  same  demand/'  Whatever  may 
be  the  contract,  express  or  implied,  on  the  part  of  the  bank  grov- 
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log  out  of  the  pledge  of  this  bond^  under  tho  facts  agreed,  there 
can  be  no  liability  on  the  part  of  the  bank  to  return  the  bond 
until  the  note  has  been  paid.  Its  lien  must  continue  so  long  as 
the  note  romains  in  its  possession  unpaid.  There  is  no  pretense 
of  payment  and  the  tender  made  was  a  conditional  one  and,  there- 
fore, of  no  effect*  As,  therefore,  the  defendant  could  not  under 
existing  facts  maintain  an  action  for  the  bond,  the  demand  filed 
founded  upon  the  same  claim  cannot  bo  allowed.  Houghton  v. 
Houghton,  37  Me.  72  ;  Eobinson  v.  Safford,  67  id.  163. 

Nor  does  the  law  of  recoupment  apply.  To  make  that  avail- 
able it  must  appear  that  there  is  some  stipulation  in  the  contract 
8o«i  which  the  plaintiffs  have  violated.  "A  defense  by  way  of 
recoupment  denies  the  validity  of  the  plaintiff's  cause  of  action 
to  so  large  an  amount  as  the  plaintiffs  allege  he  is  entitled  to." 
Waterman  on  Recoupment,  §§  465,  466;  Harrington  v.  Slratt07i, 
22  Pick.  510.  This  can  only  be  when  the  liability  of  both  parties 
arises  out  of  the  same  transaction  or  from  mutual  and  dependent 
covenants  or  agreements.  Neither  of  these  appears  in  this  case. 
The  depositing  of  the  bond  was  perhaps  a  part  of  the  transaction 
of  giving  the  note,  but  it  was  not  the  same  transaction.  The 
note  is  a  contract  independent  of  the  pledging  of  the  bond,  and 
is  complete  in  itself.  There  is  no  stipulation  in  it  for  the  plain- 
tiffs to  perform  and  none  which  they  can  violate.  The  consider- 
ation is  an  executed  one,  and  there  is  no  want  or  failure  in  that 
respect  The  claim  set  up  in  defense  in  no  degree  denies  the 
validity  of  the  plaintiffs'  cause  of  action,  but  admits  the  whole. 
And  whatever  may  be  the  agreement  on  the  part  of  the  bank  as 
to  the  safe-keeping  of  the  bond,  it  is  independent  and  not  a  con- 
dition of  the  promise  in  the  note.  If  there  had  been  any  agree- 
ment of  sale  in  default  of  payment  of  the  note  and  an  attempted 
Bale,  as  in  Potter  v.  Tylery  2  Mete.  58,  and  in  Howard  v.  Ames, 
3  id.  308,  a  different  question  would  have  been  presented.  In 
these  cases  it  was  properly  held  that  such  facts  might  be  proved 
&s  tending  to  show  a  payment.    In  this  case  no  such  facts  appear. 

Besides  in  recoupment,  as  well  as  in  set-off,  the  defendant  can 
only  be  allowed  for  what  he  could  maintain  an  action  for.  It,  as 
well  as  set-off,  is  allowed  for  the  purpose  of  preventing  circuity  of 
action,  and  in  all  cases  where  it  is  applicable  the  defendant  has 
liis  election  to  pursue  his  remedy  by  recoupment  or  cross-action 

*  See  story  ▼•  S^revwon,  28  Am.  Bep.  688. 
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We  have  thus  considered  the  legal  rights  of  the  parties  on  the 
fground  that  the  bank  may  have  been  guilty  of  negligence  in  the 
<^ustody  of  the  bond,  and  perhaps  the  parties  intended  so  to  pre- 
sent the  case.  But  there  is  no  proof  of  negligence  nor  any  offer 
of  any.  The  statement  of  facts  shows  that  the  bond  was  lost  by 
larceny  by  persons  not  connected  with  the  bank,  and  the  plaintiffs 
.claimed  '*  that  due  care  was  exercised  in  the  custody  of  said  bond, 
but  this  is  denied  by  the  defendant." 

In  such  case  it  is  a  sufficient  justification,  prima  facUy  for  the 
plaintiffs  to  show  the  loss  by  robbery,  and  the  burden  of  proof  to 
«how  negligence  is  on  the  defendant.  Mills  y.  Gilbreih,  47  Me. 
320.  Hence  upon  the  facts  reported  independent  of  the  non- 
payment of  the  note,  the  defendant  would  have  no  claim  upon  the 

plaintiffs  for  the  bond. 

Judgment  for  the  plaifUiffs. 

Appleton,  C.  J.,  Walton,  Diokbbsoit,  BAiiBOWsand  PsxaBB^ 
J.  J.,  concurred. 
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BowELL  y.  Railroad. 

(67N.  H.18S.) 

BaSfnad — OommunioaUon    of  fire    by — StahOary    UabUUp  —  OontrHnOorg 

negligence, 

A  lUttate  made  railroad  oompaniea  liable  for  all  damages  caused  by  fire  from 
their  looomotlTes,  and  gave  them  an  insurable  interest  in  property  exposed 
along  their  lines.  Held^  that  the  liability  imposed  on  the  companies  was 
that  of  Insurers,  and  that  it  was  immaterial  whether  the  owner  of  property 
BO  damaged  was  negligent  or  not. 

ACTION  to  recoTer  damages  nnder  Gten.  Stats.,  ch.  148,  §  8,  for 
injniy  to  plaintifPs  property.  Plaintiff  was  the  owner  of  a 
ttw-milly  machinery,  lumber,  etc.,  which  were  burned  by  a  fire  set, 
as  the  evidence  tended  to  show,  by  sparks  from  defendants'  loco- 
motive. The  defendants'  evidence  tended  to  show  that  plaintiff 
had  been  guilty  of  contributory  negligence  in  leaving  a  large  door 
m  the  mill  open  when  the  trains  were  passing. 

Upon  the  subject  of  contributory  negligence,  the  court  charged  M 

the  jury  as  follows:  *'If  the  defendants'  engine  communicated  the 
qiurk,  the  defendants  are  liable  at  all  events,  unless  the  spark  was 
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communicated  through  the  plaintiff's  own  negligence,  unless  his 
own  negligence,  or  that  of  his  servants,  contributed  to  the  result 
Negligence  is  the  absence  of  care,  in  all  the  circumstances  of  a 
given  case.  I  have  said  that  the  plaintiff,  Mr.  Rowell,  had  the 
right  to  locate  and  use  his  mill  where  he  did  locate  it  and  use  it; 
but  he  was  bound  to  use  ordinary  and  reasonable  care  and  diligence 
in  the  protection  and  preservation  of  his  own  property  ;  and  he  is 
not  entitled  to  recover  if  his  own  negligence  contributed  to  its 
destruction.  And  one  who  is  exposed  to  the  risk  of  injury  from 
another's  fire  is  bound  to  take  customary  and  reasonable  precau- 
tions (in  view  of  the  circumstances  of  exposure)  to  protect  him- 
self, but  he  is  under  no  obligations  to  do  any  thing  more  than  this. 
Considering  all  the  circumstances,  he  is  not  required  to  use  unusual 
precautions.  He  is  bound  to  take  such  care  aud  make  sucli  use  of 
his  mill,  under  the  circumstances  of  its  location,  as  people  ordi- 
narily take  with  regard  to  property  so  situated.  He  is  not  guilty  of 
contributory  negligence,  by  reason  of  making  any  legitimate  and 
proper  use  of  his  mill. 

"  You  have  heard  the  evidence  with  regard  to  the  condition  of 
the  doors  and  windows  of  the  mill.  You  will  consider  whether  it 
is  reasonable  that  a  person  should  keep  his  doors  constantly  shut 
about  such  premises  ;  and,  when  you  consider  that  matter,  you  will 
consider  whether  or  not  he  conducted,  with  reference  to  the  doors 
and  the  windows  of  his  mill,  in  such  a  manner  as  people  of  ordi- 
nary care  and  prudence  would  conduct  with  reference  to  such 
property  and  the  uses  to  which  it  is  subjected.  If  the  fire  on  this 
occasion  lodged  outside  of  the  plaintiff's  mill,  and  worked  its  way 
underneath  aud  inside  of  it,  the  railroad  is  liable,  unless  the  plain- 
tiff, by  the  careless  use  of  his  mill  aud  its  surroundings,  contribu- 
ted the  means  of  communication.  If  the  wind  blew  lighted  sparks 
under,  into,  or  against  the  mill,  though  it  may  not  have  been  the 
fault  of  the  railroad,  still,  it  is  not  the  plaintiff's  fault,  if  he  was 
guilty  of  no  want  of  ordinary  care." 

The  jury  found  a  verdict  for  the  defendants,  which  the  plaintiff 
moved  to  set  aside  for  alleged  error  in  the  foregoing  instructions, 
and  "  because  there  was  no  evidence  of  the  want  of  ordinary  cure 
on  the  part  of  the  plaintiff  or  his  servants  in  the  occupation  and 
use  of  the  mill.'' 

The  questions  of  law  thus  raised  were  transferred  to  this  court 
for  determination. 
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Marston,  for  plaintiff. 
Hatch,  for  defendants. 

liJLDD,  J.  '^  The  proprietors  of  every  railroad  shall  be  liable 
for  ail  damages  which  shall  accrue  to  any  person  or  property  by 
fire  or  steam  from  any  locomotive  or  other  engine  on  such  road. 
Such  proprietors  shall  have  an  insurable  interest  in  all  property 
situate  on  the  line  of  such  road  exposed  to  such  damage^  and  may 
effect  insurance  thereon  for  their  own  benefit."  Gen.  Stats.,  ch. 
^^»  §§  8,  9.  This  appears  to  be  a  re-establishment,  as  to  rail- 
roads, of  the  ancient  doctrine  of  the  common  law,  requii'ing  them 
to  keep  the  fire  from  their  engines  on  their  own  premises  at  their 
peril.    Com.  Dig.,  Action  upon  the  Case  for  Negligence  (6  A). 

Bat  the  learned  judge  who  tried  the  case  was  of  opinion  that 
the  usual  rule,  as  to  contributory  negligence  on  the  part  of  the 
plaintiff,  should  nevertheless  be  applied,  and  charged  the  jury,  in 
broad  terms,  that  the  plaintiff  was  bound  to  take  customary  and 
reasonable  precautions  (in  view  of  the  circumstances  of  exposure) 
to  protect  himself  ;  that  he  was  bound  to  take  such  care  and  make 
such  use  of  his  mill,  under  the  circumstances  of  its  location,  as 
people  ordinarily  take  with  regard  to  property  so  situated. 

Xow  it  is  not  difficult  to  suppose  a  case  where  the  application  of 
this  rule  would  impose  such  restrictions  upon  the  use  which  the 
owner  of  real  property,  situated  near  the  line  of  a  railway,  may 
make  of  that  property,  as  will  entirely  ruin  a  legitimate  business 
established  and  carried  on  by  him  there,  either  before  or  after  the 
construction  of  the  railroad  (and  it  probably  makes  no  difference 
whetlier  before  or  after),  and  so,  to  all  practical  intents,  destroy 
the  value  of  his  land.  Certainly,  it  must  often  impose  upon  the 
owner  of  land  thus  situated,  obligations  and  restrictions  in  the  use 
of  it  of  an  exceedingly  onerous  and  annoying  kind.  On  the  other 
hand,  it  is  easy  to  suppose  cases  where  the  exercise  of  reasonable 
care  to  guard  against  the  danger  thus  brought  to  one's  door  by  a 
railroad  would  be  a  very  slight  burden  to  the  owner,  when  the 
omission  of  such  care  would  leave  the  property  exposed  in  such 
way  that  to  guard  it  against  the  danger  would  be  an  exceedingly 
great  burden  to  the  railroad. 

Suppose  a  land-owner  has  been  accustomed  to  store  hay  or  cot-  m 

ton,  or  some  even  more  inflammable  and  dangerous  goods,  in  an 
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open  shed  standing  upon  the  margin  of  land  taken  for  a  railroad, 
and  very  near  the  track ;  common  prudence,  nay,  any,  the  least 
prudence,  would  require  that  when  the  road  is  opened  for  use,  and 
locomotive  steam  engines  begin  to  pass  daily  and  hourly  along  the 
line,  the  owner  of  such  property  should  take  suitable  precautions 
to  secure  it  against  the  danger  thus  brought  upon  it,  and  the  ex- 
pense and  trouble  of  so  doing  might  be  comparatively   slight. 
Suppose  another  land-owner  has  a  mill,  or  other  manufacturing 
establishment,  so  situated  that  the  business  carried  on  in  it  cannot 
bo  continued  without  exposing  the  property  to  imminent  peril  of 
destruoiion  by  fire  from  the  engines  ;  it  may  be  that  the  exercise 
of  no  more  than  reasonable  and  ordinary  care  (in  view  of  the  cir- 
cumstances of  exposure)  will  require  an  outlay  so  great  as  to  absorb 
the  entire  profits  of  his  business,  and  so  render  his  property  prac- 
tically valueless.     Now  the  question  is,  whether  a  line  can  be 
drawn  in  such  cases,  and  if  so,  where  it  is  to  be  located  and  how 
described. 

The  liability  of  the  railroad  is  made  absolute  by  the  statute. 
No  question  of  care  or  negligence  on  their  part  is  left  open.     If 
they  throw  sparks  or  fire  upon  the  land  of  an  adjoining  owner,  or 
allow  their  fire  —  that  is,  fire  from  their  engines  —  to  escape  upon 
tho  land  of  such  owner,  they  are  made  responsible  in  the  same 
way  as  the  owner  of  cattle,  whose  nature  it  is  to  rove,  is  liable  for  the 
damage  they  do  in  case  they  escape  upon  the  land  of  another  ;  and 
in  the  same  way  one  is  liable  for  damage  caused  by  filth  or  noxious 
odors  originating  or  accumulated  upon  his  land,  and  passing  there- 
from to  that  of  another.    There  is  no  rule  of  law  that  requires  the 
plaintiff  to  so  use  his  land  that  it  shall  not  be  exposed  to  injury 
from  the  act  of  another,  especially  when  that  act  is  impliedly  for- 
bidden by  the  law.     And  even  without  the  statute,  the  throwing 
of  a  spark  or  coal  of  fire  upon  a  pile  of  shavings,  which  I  have 
negligently  suffered  to  accumulate  near  a  house  I  am  bnilding,  is 
AS  much  a  trespass  as  would  be  the  throwing  of  a  spark  or  coal 
upon  shavings  which  I  have  packed  away,  using  ordinary  care  to 
insure  their  safety.     I  do  not  see  what  restriction  the  court   can 
place  upon  the  use  one  may  make  of  his  own,  inside  the  maxim 
sic  utere,  etc.,  without  a  sheer  invasion  of  his  right  of  property. 
It  seems  to  me  the  observations  of  Beardsley,  J.,  in  Cook  v.  7%* 
Champlnin  Transportation  Company^  1  Den.  91,  are  sound,  and 
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that  they  apply  directly  in  the  present  case.  He  says  (p.  101)^ 
"We  may  run  through  every  imaginable  variety  of  position,  some 
of  more  and  some  of  less  exposure.,  and  hazard,  and  we  must  at 
least,  I  think,  come  to  the  conclusion,  that,  while  a  person  con- 
fines himself  to  a  lawful  employment  on  his  own  premises.,  his  po- 
sition, however  injudicious  and  imprudent  it  may  be,  is  not  there- 
fore wrongful ;  and  that  his  want  of  due  care  or  judgment  in  its 
selection  can  never  amount  to  negligence,  so  as  thereby  to  deprive 
him  of  redress  for  wrongs  done  to  him  by  others." 

So  in  Fero  v.  The  Jluffalo  £  State  Line  R.  R,  Co.,  22  N.  Y.  215, 
Bacox,  J.,  says  :  ''  It  is  difficult  to  maintain  the  proposition  that 
one  can  be  guilty  of  negligence  while  in  the  lawful  use  of  his  own. 
property  upon  his  own  premises.  The  principle  contended  for  by 
the  defendants'  counsel,  if  carried  to  its  logical  conclusion,  would 
forbid  the  erection  of  any  buildings  whatever  upon  premises  in 
such  proximity  to  a  railroad  track  as  would  expose  them  to  the 
possibility  of  danger  from  that  quarter.  The  rights  of  persons  to 
the  use  and  enjoyment  of  their  property  are  held  by  no  such  tenure 
u  this.'* 

In  Vaughan  v.  Taff  Vale  Railway  Co.,  3  H.  &  N.  750,  Marxist, 
B.,  gays  {arguendo),  "It  would  require  a  strong  authority  to  con- 
vince me  that,  because  a  railway  runs  along  my  land,  I  am  bound 
to  keep  it  in  a  particular  state."  And  Bramwell,  B.,  in  delivering 
the  opinion  of  the  court  in  the  same  case  (p.  752),  says,  *^It  re- 
mains to  consider  another  point  made  by  the  defendants.  It  was 
said  that  the  plaintiff's  land  was  covered  with  very  combustible 
vegetation,  and  that  he  contributed  to  his  own  loss.  We  are  of 
opinion  this  objection  fails.  The  plaintiff  used  his  land  in  a 
natural  and  proper  way  for  the  purposes  for  which  it  was  fit.  The 
defendants  come  to  it,  he  being  passive,  and  do  it  a  mischief."  In 
Bl^h  V.  Birmingham  Waterworks  Co.,  11  Exch.  783,  Martin, 
B.,  said,  "I. held,  in  a  case  tried  at  Liverpool,  in  1853,  that,  if 
locomotives  are  sent  through  the  country  emitting  sparks,  the 
persons  doing  so  incur  all  the  responsibilities  of  insurers ;  that 
they  were  liable  for  all  the  consequences.  I  invited  counsel  to. 
tender  a  bill  of  exceptions  to  that  ruling." 

In  KeOoggY.  The  Chicagb  £  K  W.  Railway  Co.,  26  Wis.  223;  s.  c,  T 
Am.  Bep.  69,  Dixon,  0.  J.,  says, "  Now  the  case  of  a  railroad  company 
is  like  the  case  of  an  individual.    Both  stand  on  the  same  footing  with  m 

aspect  to  their  rights  and  liabilities.    Both  are  engaged  in  the  piu> 
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suit  of  a  lawful  business,  and  arc  alike  liable  for  damage  or  injury 
caused  by  their  negligence  in  the  prosecution  of  it.  Firo  is  an 
agent  of  an  exceedingly  dangerous  and  unruly  kind,  and,  thougti 
applied  to  a  lawful  purpose,  the  law  requires  the  utmost  care  in 
the  use  of  all  reasonable  and  proper  means  to  prevent  damage  to 
the  property  of  third  persons.  This  obligation  of  care,  the  want 
of  which  constitutes  negligence  according  to  the  circumstances,  is 
imposed  upon  the  party  who  uses  the  fire,  and  not  upon  those  per- 
sons whose  property  is  exposed  to  danger  by  reason  of  the  negli- 
gence of  such  party.  Third  persons  are  merely  passive,  and  have 
the  right  to  remain  so,  using  and  enjoying  their  own  property  as 
they  will,  so  far  as  responsibility  for  the  negligence  of  the  party 
setting  the  unruly  and  destructive  agent  in  motion  is  concerned. 
If  he  is  negligent  and  damage  ensues,  it  is  his  fault,  and  cannot  be 
theirs  unless  they  contribute  to  it  by  some  unlawful  or  improper 
act.  But  the  use  of  their  property  as  best  suits  their  own  conven- 
ience and  purposes,  or  as  other  people  use  theirs,  is  not  unlawful 
or  improper.  It  is  perfectly  lawful  and  proper,  and  no  blame  can 
attach  to  them.  He  cannot  by  his  negligence  deprive  them  of  such 
use,  or  say  to  them  ^  do  this  or  that  with  your  property  or  I  will 
destroy  it  by  the  negligent  and  improper  use  of  my  fire.'*' 

Bearing  in  mind  that  the  absolute  liability  cast  upon  the  defend- 
ants by  our  statute  has  the  effect  to  relieve  the  plaintiff  from  show- 
ing negligence  on  their  part,  all  these  observations  are  entirely 
applicable  to  the  case  before  us. 

Rons  V.  Boston  £  Worcester  R,  R.  Co,y  6  Allen,  87,  is  not  an  au- 
thority the  other  way,  except  that  the  court  did  not  go  out  of  their 
way  to  disapprove  the  ruling  of  the  judge  at  nisi  prius,  because, 
the  verdict  being  for  the  plaintiff,  the  question  was  not  before  the 
court  at  all.  But  it  seems  to  me  a  fair  construction  of  the  statute 
must  give  it  an  effect  beyond  that  already  assumed  —  that  is  to 
say,  the  effect  of  relievihg  the  plaintiff  from  proving  negligeneo 
on  the  part  of  the  defendants.  I  think  the  manifest  intention  of 
the  legislature  was  to  cast  upon  the  proprietors  of  railroads  the 
substantial  liability  of  insurers  against  fire  with  respect  to  the 
property  specified;  and  that  being  so,  the  same  rule,  as  to  con* 
tributory  negligence  by  the  plaintiff,  fliat  obtains  between  tlie 
parties  to  a  fire  policy  in  case  of  loss  should  be  applied.  In  Sfui-ta 
V.  Robberdsy  6  A.  &  E.  83,  Lord  Denman,  C.  J.,  says :  "  One  argu* 
ment  more  remains  to  be  noticed,  viz.,  that  the  loss  here 
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from  the  plaintiff's  own  negligent  act  in  allowing  the  kiln  to  be 
used  for  a  purpose  to  which  it  was  not  adapted.  There  is  no  doubt 
that  one  of  the  objects  of  insurance  against  lire  is  to  guard  against 
the  negligence  of  servants  and  others  ;  and,  thei*efore,  the  simple 
fact  of  negligence  has  never  been  held  to  constitute  a  defense.  But 
it  is  argued  that  there  is  a  distinction  between  the  negligence  of 
servants  or  strangers  and  that  of  the  assured  himself.  We  do  not 
see  any  ground  for  such  a  distinction,  and  are  of  the  opinion  that, 
in  the  absence  of  all  fraud,  the  proximate  cause  of  the  loss  only 
is  to  be  looked  to."  And  it  is  said  that  this  doctrine  is  now  well 
«ttled  law  in  this  country.  See  cases  collected  in  2  Pars,  on  Cont. 
{5th  ed.)  449,  n.  v. 

Of  course  any  fraud,  any  intentional  exposure  of  property,  in 
short,  any  act  by  the  property-owner  which  would  have  the  effect 
to  avoid  a  fire  policy,  should  have  the  same  effect  in  cases  of 
this  description  ;  that  is,  to  discharge  the  railroad  from  the  liability 
of  insurers  imposed  upon  them  by  the  statute.  Eor  these  reasons 
I  am  of  opinion  the  verdict  should  be  set  aside. 

Gushing,  C.  J.  In  the  case  of  Kellogg  v.  TJie  Chicago  S  North- 
wesiem  R.  R.  Co,^  Mr.  Chief  Justice  Dixoif  has  illustrated  with 
mnch  vigor  the  difficulties  in  the  way  of  applying  the  common  law 
doctrine  of  contributory  negligence  to  actions  against  railway  com- 
panies by  adjacent  land-owners  for  damages  occasioned  by  the  neg- 
ligent management  of  their  engines.  If  this  were  an  action  at 
common  law,  I  should  be  very  much  disposed  to  follow  the  doctrine 
of  that  case. 

This,  however,  is  an  action  under  our  statute  (ch.  149,  g  8) 
by  which  it  is  provided  that  the  "  proprietors  of  every  railroad  shall 
be  liable  for  all  damages  which  shall  accrue  to  any  person  or  prop- 
erty by  fire  or  steam  from  any  locomotive  or  other  engine  on  such 
road."  By  section  9  it  is  provided  that  *^  such  proprietor  shall 
have  an  insurable  interest  in  all  property  situated  on  the  line  of 
such  road,  exposed  to  such  damage,  and  may  effect  insurance 
thereon  for  their  own  benefit."  By  section  10  a  certain  interest  is 
given  to  such  proprietors  in  any  insurance  effected  by  the  owners. 
It  seems  to  me  that  the  effect  of  this  legislation  is  to  make  the 
ptoprietori  of  a  failroad  liable  as  insurers.  This  construction  of 
the  statute  makes  the  liability  eiutctly  commensurate  with  the 
Vol.  XXIV— 9 
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indemnity  which  the  proprietors  are  entitled  to  provide  for,  and  to 
claim  under  the  statute. 

Contributory  negligence  does  not  furnisli  any  defense  to  any 
action  by  the  insured  on  the  policy  of  the  insurance.  By  the 
statute,  the  proprietors  are  liable  for  all  damages  which  shall 
accrue,  etc.,  and  haye  an  insurable  interest  in  all  property  exposed 
to  such  damage.  Negligence,  either  of  the  railroad  or  of  the  land- 
owner, would  not,  according  to  the  authorities,  be  a  defense  to  an 
action  by  the  proprietors  to  recover  on  their  policy  the  amount  of 
the  loss  insured.  It  would  be  odd  enough  if  the  proprietors  could 
recover  on  their  policy,  and  then  turn  round  and  defeat  the  prop- 
erty-owner on  the  ground  of  contributory  negligence.  Ckandlw  v. 
Worcester  Ins.  Co,y  3  Cush.  328 ;  Johnson  v.  Berkshire  Lis.  Co.,  4 
Allen,  388 ;  Pars,  on  Cont.,  B.  3,  §  3,  0. 

Parsons,  in  commenting  on  CJiandler  v.  Lis.  Co.^  after  saying 
that  the  Supreme  Court  holding  that  there  might  be  a  degree  of 
negligence  which  would  discharge  an  insurer,  adds, — ''  But  the 
court  in  their  decision  so  described  the  negligence,  which  would 
alone  have  this  effect,  that  there  was  no  new  trial,  the  insurers  pay- 
ing the  loss,  with  some  abatement."  I  think  that  wc  ought  to  hold 
a  reasonable  construction  of  this  statute  to  be,  that  the  defendants 
in  this  case  ought  to  be  held  liable  as  insurers,  and  that  the  jury 
ought  to  have  been  instructed  that  no  negligence  of  the  plaintiff 
would  discharge  the  defendants,  unless  so  great  as  to  be  equivalent 
to  fraud. 

Stanlby,  J.,  C.  C,  concurred. 

Smith,  J.,  did  not  sit 

Verdict  set  aside. 


Goldikq's  Pexitioit. 

(57N.H.1M.)^ 
IftfanH  cannot  JUlJudiekU  ejflee. 

An  infant  eumot  hold  the  office  and  exerdse  the  datto  ol  a  Jnitlod  of  Ite 

peace. 


^ 
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PETITION  for  a  writ  of  habeas  corpus.    The  opinioa  states  the 
case. 

Marston  and  Woody  for  petitioner. 

L.  G,  Hoyt  A  Towle,  contra. 

Smtth^  J.  The  petitioner,  Thomas  Oolding,  complains  that  he 
is  unlawfully  restrained  of  his  personal  liberty  by  Samuel  W. 
Leayitty  keeper  of  fche  jail  at  Exeter,  in  this  county.  It  appears  by 
the  return  of  the  keeper  of  the  jail,  that,  June  3,  1876,  a  com- 
plaint was  presented  to  Lewis  G.  Hoyt,  a  justice  of  the  peace  for 
said  county,  by  James  Watkins,  charging  that  the  petitioner  had 
threatened  to  do  him  bodily  harm  ;  that  he  feared  the  petitioner 
would  do  him  some  bodily  hurt ;  aud  praying  that  he  might  be 
ordered  to  give  sureties  to  keep  the  peace,  etc.  A  warrant  was 
issued  upon  said  complaint,  upon  which  the  petitioner  was  arrested 
aiid  brought  before  William  A.  Shackford,  a  justice  of  the  peace 
for  said  county,  and  on  June  24,  1876,  was  ordered  to  recognize  in 
the  sum  of  tlOO,  with  two  sufficient  sureties,  to  be  of  good  behavior 
I  for  one  year,  and  to  pay  costs  of  prosecution  taxed  at  18.57,  and 
stand  committed  till  said  order  should  be  complied  with.  Golding 
f  having  neglected  to  perform  said  order,  a  mittimus  was  issued  by 
I  said  Shackford,  July  17,  1876,  by  virtue  of  which  he  was  com- 
j  mitted  to  the  jail  in  Exeter  by  0.  D.  Towle,  a  deputy  sheriff,  Au- 
j      gust  2,  1876. 

i  It  appears  by  the  evidence  introduced,  upon  the  hearing  of  this 

I       petition,  that  Lewis  O.  Hoyt,  the  magistrate  before  whom  said 

Watkins  made  his  complaint  on  oath,  was  bom  on  February  23, 

1B56,  and  is,  therefore,  still  an  infant,  under  the  age  of  twenty-one 

tears.     The  question  presented  is,  whether  an  infant  can  hold  the 

ofBoe  and  exercise  the  duties  of  a  justice  of  the  peace,  or,  in  other 

words,  whether  the  proceedings  against  Qolding  are  invalid  because 

i      the  complaint  against  him  was  sworn  out  before  a  justice  of  the 

I      peace  who  was  an  infant 

I  In  Moore  v.  Graves,  3  N.  H.  408,  in  an  opinion  by  Richardsok, 
I  C.  J^  the  subject  what  offices  an  infant  may  and  what  he  may  not 
hold  was  fully  considered,  and  the  numerous  authorities  on  the 
subject  collected  by  him.  It  is  there  said,  that  it  has  always  been 
held  that  an  infant  cannot  execute  the  office  of  a  judge.  The  au- 
thoritieB  cited  are  ScawhUr  y.  Waters,  Oroke  Ella.  686 ;  Coke  litb. 
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3;  b.  aad  nota  15. ;  T.  JoneB,  12.7  ;  2  Lev.  245.  The  learned  chief 
justice,  upon  a  thorough  examination  of  the  adjudged  cases,  held 
that  ^^  offices  where  judgment  and  discretion  and  experience  are 
essentially  necessary  to  the  proper  discharge  of  the  duties  they  im- 
pose are  not  to  be  intrusted  in  the  hands  of  infants.  But  they 
may  hold  offices  which  are  merely  ministerial,  and  which  require 
nothing  more  than  skill  and  diligence/' — p.  412. 

There  is  no  ground  for  questioning  the  law  as  thus  stated.  The 
rule  is  founded  in  the  soundest  principles  governing  the  adminis- 
tration of.  justice,  and  is  for  the  benefit  and  safety  alike  of  the 
public  and  of  the  individual  — pro  commodo  regis  et  populi.  Coke 
Litt,  3  b.  The  grant  of  such  an  office  "  to  a  man  that  is  unexpert " 
is  merely  void..  lb.  The  administration  of  an  oath  is  a  ministerial 
act,  but  the  office  of.  a  justice  of  the  peace  is  a  judicial  office,  and, 
being  such,  cannot  be  held  by  an  infant. 

The  defect  is  one  not  apparent  on  the  papers,  and  hence  may  be 
shown  by  extrinsic  evidence.  It  follows  that  the  petitioner  was 
itried  upon  an  illegal  complaint.  He  is,  therefore,  entitled  to  be 
ndischarged  from  arrest. 

Gushing,  C.  J.    The  authorities  cited  by  my  brother  Skith 
ftiUy    sustain  the  position  that  an  infant  cannot  hold  or  execute 
the  office  of  a  justice  of  the  peace,  though  I  think  it  would  hardly 
,bc  necessary  to  cite  an  authority  fox  the  doctrine. 

Being  in  the  eye  of  the  law  infanSy  L  e.,  speechless,  or,  in  other 
-words,  unable  to  speak  for  himself  in  ordinary  matters  of  contract, 
unable  in  the  eye  of  the  law  to  exercise  sufficient  judgment  to  bind 
Ihis  property  by  the  purchase  of  a  penny-whistle,  or  by  a  promissory 
note  for  any  sum  however  small,  the  idea  that  the  same  law  would 
permit  him  to  exercise  judicially  power  over  the  liberty,  the  persons, 
and  the  property  of  his  fellow-citizens,  is  simply  absurd. 

I  fully  agree  with  my  brother  Smith  in  the  conclusions  which  he 
has  reached. 

XiA.DD,  J.,  concurred^ 

Petiiioner  discharged  from  ctrresL 


I 


AUGUST  TERM,  1876.  fi9 


State  V.  Lapage. 


State  t.  LAPAas. 

(67N.H.246.) 

OrimiTuU  law  —  emdence  of  character — J^hrm^r  aeti. 

On  the  trial  of  an  iodictment  for  marder  the  piroffBcat&on  attempted  to  show 
that  tlie  maider  wbb  committed  in  an  attempt  to  commit  Mpe.  Held,  that  em- 
dence that  the  prisoner  had  previously  committed  rape  on  another  peseon 
WIS  incompetent. 

INDICTMENT  for  the  murder  of  Josie  Langmaid.     The  prose- 
cution claimed  that  the  murder  was  committed  "  in  perpetrating 
or  attempting  to  perpetrate  rape." 

Among  the  testimony  taken  at  the  trial  was  that  of  Julienne 
Bonsse,  who  swore  that  some  four  years  before  the  alleged  mur- 
der, the  prisoner  had  perpetrated  a  rape  upon  her;  that  she  was 
then  living  in  Canada  and  that  the  prisoner  immediately  fled. 
This  eyidence  was  objected  to  by  the  defense,  but  notwithstanding 
admitted. 

Concerning  this  evidence,  the  court  charged  the  jury  as  follows: 
"You  have  heard  the  testimony  of  Julienne  Rousse  to  the  effect 
that  in  June,  1871,  this  prisoner  committed  a  rape  upon  her.  In 
considering  this  evidence  (if  you  believe  the  witness),  you  will 
be  required  to  use  careful  discrimination  of  the  way  and  manner 
in  which  it  is  to  be  applied  to  this  case,  if  it  is  to  be  applied  at 
all. 

*'  We  have  admitted  the  evidence,  not  because  it  is  necessarily 
connected  with  the  issue  which  you  are  to  try, — which  is,  the 
guilt  or  the  innocence  of  the  prisoner  of  the  offense  with  which  he 
is  here  and  now  charged,  but  because  it  may  have  a  legal  bearing 
upon  that  issue  in  the  way  which  I  shall  endeavor  to  explain,  and 
to  which  I  invite  your  most  careful  attention.  It  may  be  your 
duty  to  reject  the  evidence  entirely,  and  put  it  out  of  the  case, 
and  out  of  your  minds.  It  may  be  your  duty  to  consider  it.  It  is 
a  fundamental  principle  of  law,  that  evidence  that  a  defendant 
committed  one  offense  cannot  be  received  to  prove  th«t  he  com- 
aiitted  anottierand  distinct  offense.     This  principle  we  must  take 
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care  not  to  yiolate.  And,  therefore,  you  are  not  to  regard  the  evi- 
dence of  Julienne  Bousse  as  any  proof  or  cTidence  that  the  prisoner 
killed  Josie  Langmaid.  Therefore,  unless  you  find  from  other  evi* 
dence,  entirely  independent  of  that  of  Julienne  Bousse,  that  the 
prisoner  killed  and  murdered  Josie  Langmaid,  you  must  reject 
her  evidence  altogether. 

"  The  evidence  is  open  to  your  consideration,  if  at  all,  only 
so  far  as  it  may  seem  to  you  to  bear  upon  the  character  of  the  homi- 
cide of  Josie  Langmaid;  only  as  it  may  bear  upon  the  question 
whether  she  was  murdered  by  the  prisoner  in  perpetrating  or 
attempting  to  perpetrate  rape. 

''  Our  statute  declares  that '  All  murder  committed  by  poison, 
starving,  torture,  or  other  deliberate  and  premeditated  killing,  or 
committed  in  attempting  to  perpetrate  arson,  rape,  robbery,  or  bur- 
glary, is  murder  of  the  first  degree;  and  all  murder  not  of  the  first 
degree,  is  murder  of  the  second  degree 

"  ^  And  if  the  jury  shall  find  any  prisoner  guilty  of  murder,  they 
shall  by  their  verdict  find  also  whether  it  is  of  the  first  or  second 
degree.* 

''  If  you  find,  from  other  evidence  in  the  case  than  that  of 
Julienne  Bousse,  that  the  defendant  killed  Josie  Langmaid  delib- 
erately and  premeditatedly,  or  in  perpetrating  or  attempting  to 
perpetrate  rape,  you  may  and  your  duty  is  to  i*eject  her  testimony 
altogether.  But  if  you  are  not  so  satisfied  by  all  the  other  evi- 
dence and  circumstances  of  the  case,  you  may  consider  her  evidence, 
I  need  hardly  say  that  you  must  be  satisfied  upon  this  point,  that 
the  prisoner  is  the  man  who  committed  the  rape  upon  Julienne 
Bousse. 

"  The  evidence  you  see,  therefore,  bears  only  upon  the  question 
of  the  intefition  of  the  prisoner  in  killing  Josie  Langmaid,  and 
thus  upon  the  degree  of  guilt,  t.  e.,  whether  the  offense  is  murder 
of  the  first  or  second  degree. 

''Now,  'the  lawful  intent  in  a  particular  case  may  sometimes 
be  inferred  [not  necessarily,  but  it  may  be  inferred]  from  a  similar 
intent  proved  to  have  existed  in  previous  transactions.* 

"  The  principle  upon  which  such  evidence  is  admitted  is,  that, 
*  though  the  prisoner  is  not  to  be  prejudiced  in  the  eyes  of  the 
jury  by  the  needless  admission  of  testimony  tending  to  prove  an- 
other crime,  yet,  whenever  the  evidence  which  tends  to  prove  the 
other  crime  tends  also  to  prove  this  one,  not  merely  by  showing  the 
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prisoner  to  be  a  bad  man  but  by  showing  the  particular  bad  intont 
to  haye  existed  in  his  mind  at  the  time  when  he  did  the  act  com- 
plained of^  it  is  admissible.' 

^'If^  in  this  case^  you  find  it  necessary  to  show  the  commission 
of^  or  the  attempt  to  commit  a  rape  upon  Josie  Langmaid^  in  order 
to  find  the  prisoner  guilty  of  murder  in  the  first  degree,  and  the 
eridence  of  the  mutilation  and  concealment  of  the  priyate  parts  of 
her  body  are  not  su£Bcient  to  satisfy  you  of  that  f  act^  then  you  may 
inquire  what  other  motive  induced  him  to  kill  her. 

"  Does  the  testimony  of  Julienne  Bousse^  or  any  other  evidence 
in  the  case^  tend  to  show  the  existence  in  the  mind  of  the  prisoner 
of  a  motive  or  passion  which  would  render  the  commissson  of^  or 
an  attempt  to  commit  a  rape  upon  Josie  Langmaid  more  probable 
than  it  would  otherwise  seem  to  you  ?  Does  it  or  not  tend  to 
show  that  such  a  lustful  intent  existed  in  the  heart  of  the 
prisoner  at  the  time  as  would  render  the  commission  of  a  rape  more 
probable  ?  Does  this  evidence  supply  a  motive  for  the  commission 
of  the  offense  ? 

"  The  crime  committed  upon  Julienne  Bousse  was  four  years 
and  more  antecedent  to  the  offense  under  consideration.  Since 
that  time  a  change  may  have  taken  place  in  his  mind.  There  has 
been  time  for  repentance ;  and  the  lustful  disposition  he  bore  then 
may  have  been  eradicated.  The  more  remote  the  evidence  of  this 
mental  condition,  the  less  force  and  weight  belong  to  it. 

"  But  in  connection  with  this  part  of  your  inquiry,  i.  6.,  concern- 
ing the  present  intention,  and  whether  a  lustful  disposition  still 
remained  in  the  prisoner's  heart,  you  may  consider  the  evidence  of 
Adin  G.  Fowler,  of  the  prisoner's  inquiry  on  three  different  occa- 
sions concerning  Fowler's  sister,  and  where  she  went  to  school, 
and  the  road  she  took  to  get  there  (within  a  fortnight  of  the  mur- 
der); of  young  Mahair,  concerning  Sarah  Prentice  —  the  way  she 
tniFeled,  and  the  obscene  remark  concerning  her ;  of  Mrs.  Watson, 
her  daughter  Anna,  and  Matthias  Mercy,  concerning  his  pursuit 
of  Anna,  about  two  weeks  before  the  murder. 

"And  here  it  is  proper  to  remark,  that  if  the  prisoner  killed 
J(toie  Langmaid,  it  is  not  at  all  necessary  that  any  lustful  desire  or 
*ny  animosity  toward  her  in  particular  should  be  shown,  provided 
Bbe  became  the  victim  of  his  lustful  an<l  murderous  intent.  If  the 
intent  to  commit  rape  and  murder  upon  some  one  else,  or  upon 
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any  girl  whom  by  chance  he  might  encounter,  was  consummated  in 
an  attack  upon  Josie  Langmaid,  the  indictment  is  sustained/' 

No  exceptions  were  taken  to  the  charge. 

The  respondent  was  conyicted  of  murder  in  the  first  degree,  and 
sentenced  to  be  hanged. 

The  respondent  tendered  this  bill  of  exceptions,  which  was  al- 
lowed ;  and,  in  transferring  the  same  for  the  consideration  of  the 
Superior  Court,  the  Circuit  Court  reserred  and  transferred  all  ques- 
tions as  to  the  exercise  of  discretion.  Transferred  by  Fosxbb,  C. 
J.,  C.  0.,  and  Rakd,  J.,  C.  0, 

Lewis  W,  Clarky  attomey^general  (with  whom  were  W.  W.  Flan* 
dera,  solicitor,  and  C.  P.  Sanborn),  for  the  State. 

W.  T.  NorriSy  S.  £.  Page  and  ff.  W.  Oreene^  for  respondent. 

CusHD^Q,  C.  J.,  The  testimony  of  Fowler,  Mahair,  the  Towles, 
the  Watsons  and  Mercy,  was,  I  think,  properly  admitted.  It  all 
tended  to  show  that  the  prisoner,  about  the  time  of  the  murder, 
was  frequenting  that  neighborhood  with  a  view  to  the  commission 
of  the  crime  of  rape  upon  the  person  of  some  one  of  the  young 
females  whom  he  knew  to  have  occasion  to  pass  over  that  road 
The  obscene  and  filthy  language  he  is  described  as  using,  in  con- 
nection with  his  inquiries  about  one  of  the  young  ladies,  tends  to 
show  what  thoughts  were  in  his  mind,  and  what  he  was  meditat- 
ing. The  testimony  of  the  Watsons  and  Mercy  tends  to  show, 
not  merely  an  attempt  or  design  to  commit  the  crime  on  the  person 
of  Miss  Watson,  but  also  to  show  generally,  in  connection  with  the 
other  testimony,  that  he  was  prowling  about  that  place  for  the 
purpose  of  lying  in  wait  for  any  person  whom  he  might  sacrifice  to 
his  base  and  cruel  designs.  It  furnishes  an  illustration  of  the 
doctrine  which  I  shall  attempt  to  illustrate  and  maintain.  The 
attempt  to  commit  one  offense  may  be  put  in  evidence  when 
attended  with  circumstances  which  give  it  a  logical  connection 
with  the  fact  in  issue,  and  not  otherwise. 

The  admission  of  the  testimony  of  Julienne  Bousse  gives  rise  to 
by  far  the  most  important  question  in  the  case.  That  testimony 
tended  to  prove  that  the  prisoner,  about  four  years  and  a  half  before 
the  trial,  at  a  place  beyond  the  jurisdiction  of  the  United  States,  com. 
mitted  the  crime  of  rape  upon  a  person  other  than  the  deceased ; 
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and  the  question  is,  whether  that  bald,  naked  fact,  being  put  in 
evideDoe,  had  any  tendency  to  prove  any  matter  in  issue  between 
the  State  and  the  defendant. 

These  questions  in  regard  to  the  relevancy  of  particular  items  of 
testimony  always  depend  upon  the  peculiar  circumstances  of  the 
case,  and  must  be  solved  by  the  application  of  sound  judgment 
and  common  sense.  It  very  often  happens,  as  practical  men  in 
the  profession  well  know,  that  facts  which  in  one  state  of  the  evi- 
dence and  one  aspect  of  the  case  are  entirely  irrelevant,  suddenly^ 
by  a  slight  change  in  the  conditions,  become  of  great  importance. 
Hence  the  necessity,  which  so  often  happens  in  attempting  to  Uiko 
written  testimony,  of  introducing  into  a  deposition  so  many  facts 
vhich  at  first  sight  seem  entirely  irrelevant,  but  which  may 
become  admissible  and  important ;  hence,  too,  one  reason  why  in 
criminal  caases  it  is  so  important  that  the  witnesses  should  testify 
in  open  court,  and  in  the  presence  of  the  respondent,  in  order 
that  all  their  knowledge  should  be  available  to  meet  all  the  exigen- 
cies of  the  trial. 

It  is  for  this  reason  that  so  many  reported  cases  in  the  law  of 
evidence  are  valuable,  not  so  much  in  establishing  principles  of 
law,  as  for  the  illustration  of  those  principles. 

There  is  a  great  mass  of  cases  so  similar  in  their  circumstances, 
and  which  have  occurred  so  often,  that  they  may  be  taken  as  evi- 
dence of  the  application  of  the  common  sense  and  cultivated  i*ea- 
son  of  a  great  many  individuals,  and  so  come  to  have  the  force 
and  authority  of  established  law. 

I  think  we  may  assume  in  the  outset,  that  it  is  not  the  quality 
of  an  action,  as  good  or  bad,  as  unlawful  or  lawful,  as  criminal 
or  otherwise,  which  its  to  determine  its  i*elevancy.  I  take  it  to  be 
generally  true,  that  any  act  of  the  prisoner  may  be  put  in  evidence 
against  him,  provided  it  has  any  logical  and  legal  tendency  to 
prove  any  matter  which  is  in  issue  between  him  and  the  State, 
notwithstanding  it  might  have  an  indirect  bearing,  which  in  strict- 
ness it  onght  not  to  have,  upon  some  other  matter  in  issue.  It  may 
be,  that  in  some  cases  the  danger  resulting  from  such  indirect  bear- 
ing might  be  so  great  in  comparison  with  its  importance  in 
regard  to  matters  on  which  its  bearing  was  legitimate,  that  it 
onght  not  to  be  admitted.  But  I  think  the  general  rule  is,  that 
no  testimony  which  has  a  legitimate  bearing  upon  any  point  in  ^ 
issue  can  be  excluded. 

YOL.XXIV-  — 10 
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I  say  hgiiimate  bearing  advisedly,  because,  as  already  suggested, 
although  undoubtedly  the  releyancy  of  testimony  is  originally  a 
matter  of  logic  and  common  sense,  still  there  i^re  many  instances 
in  which  the  evidence  of  particular  facts  as  bearing  upon  particu- 
lar issues  has  been  so  often  the  subject  of  discussion  in  courts  of 
law,  and  so  often  ruled  upon,  that  the  united  logic  of  a  great 
many  judges  and  lawyers  may  be  said  to  furnish  evidence  of  the 
sense  common  to  a  great  many  individuals,  and,  therefore,  the  best 
evidence  of  what  may  be  properly  called  common  sense,  and  thus 
to  acquire  the  authority  of  law.  It  is  for  this  reason  that  the  sub- 
ject of  the  relevancy  of  testimony  has  become,  to  so  great  an 
extent,  matter  of  precedent  and  authority,  and  that  we  may  with 
entire  propriety  speak  of  its  legal  relevancy. 

It  is  proper,  however,  in  the  outset,  to  notice  what  appears  to  me 
to  be  fallacy  in  the  very  commencement  of  the  able  argument 
for  the  State.  It  says:  '^  Under  an  unexceptionable  charge,  and 
upon  other  testimony  than  that  of  Julienne  Bousse,  the  jury  have 
answered  the  first  question  [i.  0.,  Did  the  defendant  kill  the  de- 
ceased?] in  the  affirmative.^'  If  it  could  be  known  certainly  that 
the  jury  did  not  give  any  weight  to  the  testimony  excepted  to  in 
determining  whether  the  prisoner  did  the  act;  if  it  could  be  cer- 
tainly known  that  the  evidence  of  Julienne  Bousse  did  not  create 
in  the  minds  of  the  jury  a  prejudice  against  the  prisoner  on  all  the 
points  of  his  case, —  the  remark  might  be  well  founded.  But  that 
is  just  what  we  do  not  and  cannot  know,  although  what  we  do 
know  of  the  constitution  and  temper  of  juries  creates  in  us  a  very 
strong  belief  to  the  contrary. 

In  this  case  I  understand  it  to  be  conceded  by  the  government 
that  the  evidence  is  not  relevant  for  the  purpose  of  showing  who 
killed  the  deceased,  but  that  it  is  claimed  to  be  relevant  for  the 
purpose  of  showing  the  particular  act  that  he  was  engaged  in  doing 
when  he  committed  the  murder.  For  the  purpose  of  showing  the 
offense  to  be  murder  in  the  first  degree,  it  is  claimed  to  be  relevant 
as  tending  to  show  that  he  committed  the  murder  while  in  the  act 
of  committing  rape;  but  as  the  intent  is  the  mysterious  solvent 
which  opens  the  way  for  the  admission  of  the  testimony,  it  would 
not  be  relevant  for  the  purpose  of  showing  that  he  had  first  com- 
mitted a  rape,  and  then  did  the  murder  afterward. , 

Proceeding,  then,  to  consider  what  has  been  settled  in  this  mat- 
ter, I  think  we  may  state  the  law  in  the  following  propositions: 
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1.  It  is  not  permitted  to  the  prosecution  to  attack  the  character 
of  the  prisoner,  unless  he  first  puts  that  in  issue  by  offering  evi- 
dence of  his  good  character. 

2.  It  is  not  permitted  to  show  the  defendant's  bad  character  by 
showing  i>articular  acts. 

3.  It  is  not  permitted  to  show  in  the  prisoner  a  tendency  or  dis- 
position to  commit  the  crime  with  which  he  is  charged. 

1  It  is  not  permitted  to  give  in  evidence  other  grimes  of  the 
prisoner,  unless  they  are  so  connected  by  circumstances  with  the 
particular  crime  in  issue  as  that  the  proof  of  one  fact  with  its  cir- 
cumstances has  some  bearing  upon  the  issue  on  trial  other  than 
sQch  as  is  expressed  in  the  foregoing  three  propositions. 

It  is  a  maxim  of  our  law,  that  every  man  is  presumed  to  be 
innocent  until  he  is  proved  to  be  guilty.  It  is  characteristic  of  the 
humanity  of  all  the  English  speaking  peoples,  that  you  cannot 
blacken  the  character  of  a  party  who  is  on  trial  for  an  alleged 
crime.  Prisoners  ordinarily  come  before  the  court  and  the  jury 
under  manifest  disadvantages.  The  very  fact  that  a  man  is 
charged  with  a  crime  is  sufficient  to  create  in  m  any  minds  a  belief 
that  he  is  guilty.  It  is  quite  inconsistent  with  that  fairness  of 
trial  to  which  every  man  is  entitled,  that  the  jury  should  be  preju- 
diced against  him  by  any  evidence  except  what  relates  to  the  issue; 
above  dl  should  it  not  be  permitted  to  blacken  his  character,  to 
show  that  he  is  worthless,  to  lighten  the  sense  of  responsibility 
which  rests  upon  the  jury,  by  showing  that  he  is  not  worthy  of 
painstaking  and  care,  and,  in  short,  that  the  trial  is  what  the 
chemists  and  anatomists  call  experimentum  in  corpora  virL 

Of  course,  if  the  respondent  sees  fit  to  put  his  character  in  issue 
by  offering  evidence  tending  to  show  that  it  is  good,  it  is  then  per- 
mitted to  the  prosecution  to  rebut  this  testimony  by  showing  that 
it  is  bad;  but  I  think  the  weight  of  authority  is  to  the  effect  that 
this  must  be  done  by  evidence;  not  of  particular  facts,  but  of  repu- 
tation. 

The  law  in  regard  to  proof  of  intent  is,  I  apprehend,  in  no  par- 
ticular different  from  the  law  in  regard  to  the  proof  of  other  facts, 
unless  it  may  be  in  the  general  principle  that  a  pei*son  is  ordina- 
rily presumed  to  intend  the  natural  consequences  of  his  actions. 
But  always  the  evidence  will  be  subject  to  the  condition  that  it 
l^ally  and  logically  tends  to  prove  the  &ct8  in  issue,  whether  it  be 
the  intent  or  any  other  fact 
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The  foregoing  positions  are  illustrated,  and  I  think  established^ 
by  the  following  citations: 

"  Where  a  defendant  has  yoluntarily  put  his  character  in  issue,, 
and  evidence  for  the  prosecution  has  been  introduced,  it  has  been 
said  the  examination  may  be  extended  to  particular  facts,  though 
this  has  lately  been  denied  by  courts  of  high  respectability;  and 
certainly  it  is  very  oppressive  to  a  defendant,  as  well  Jis  irrelevant 
to  the  real  issue,  to  admit  in  rebuttal  a  series  of  independent  facts^ 
forming  such  a  constituent  offense."  1  Wharton's  Am.  Crim.Law^ 
and  cases  cited,  §  637. 

"  While,  however,  bad  character  cannot  be  put  in  issue  by  the 
prosecution,  it  is  permitted  to  introduce  evidence  of  prior  mis- 
conduct, ,  where  it  is  relevant  either  to  prior  malice  toward  an 
individual,  or  guilty  knowledge/'  Wharton,  §  639,  and  cases, 
cited. 

"But in  other  criminal  cases  the  prosecutor  cannot  enter  into 
the  defendant's  character,  unless  the  defendant  enable  him  to  do 
80  by  calling  witnesses  in  support  of  it, — and  even  then  the  prose- 
cutor cannot  examine  into  particular  facts,  the  general  chai-actcr 
of  the  defendant  not  being  put  in  issue,  but  coming  in  collaterally.'* 
Buller's  Nisi  Prius,  396. 

*'  But  it  is  not  competent  for  the  government  to  give  in  proof 
the  bad  character  of  the  defendant,  unless  he  first  opens  that  lino 
of  inquiry  by  evidence  of'  good  character."  Com.y.  Webster,  S 
Cush.  295. 

It  will  be  seen  that  these  authorities  support  not  only  the  first 
proposition  above  stated,  but  also  the  others. 

I  also  cite  the  following  authorities  in  support  of  the  other  prop- 
ositions, which,  it  seems  to  me,  need  no  further  support. 

**  It  is  here,  however,  that  the  fundamental  distinction  begins,, 
for  while  particular  acts  may  be  proved  to  show  malice  or  scienter^ 
it  is  inadmissible  to  prove,  either  in  this  or  any  other  way,  that 
the  defendant  had  a  tendency  to  the  crime  charged.     Thus,  in 
England,  it  has  been  held  that  on  the  trial  of  a  person  charged 
with  an  unnatural  crime,  it  was  not  permitted  to  prove  that  tho 
defendant  had  admitted  that  he  had  a  tendency  to  such  practices; 
and  so,  on  an  indictment  against  an  overseer  on  a  plantation  for- 
the  murder  of  a  slave,  evidence  as  to  the  prisoner's  general  habits 
as  to  punishing  other  slaves  is  not  admissible  for  the  prosecution,** 
1  Wharton's  Am.  Grim.  Law,  §  640,  and  cases  cited. 
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**  So,  proof  of  a  distinct  murder,  committed  by  the  defendant 
«t  a  dif[!ercnt  time,  or  of  some  other  felony  or  transaction  committed 
upon  or  against  a  different  person  and  at  a  different  time,  in  which 
the  defendant  participated,  cannot  be  admitted  until  proof  has  been 
given  establishing  or  tending  to  establish  the  offense  with  which 
he  is  charged,  and  showing  some  connection  between  the  different 
transactions, — or  such  facts  or  circumstances  as  will  warrant  a 
presumption  that  the  latter  grew  out  of,  and  was  to  some  extent 
induced  by,  some  circumstances  connected  with  the  former ;  in 
which  case  such  circumstances  connected  with  the  former  as  are 
xsalculated  to  show  the  quo  animo  or  motive  by  which  the  prisoner 
was  actuated  or  influenced  in  regard  to  the  subsequent  transaction 
are  competent  and  legitimate  testimony."  1  Wharton's  Am.  Crim. 
Law,  §  647,  and  cases  cited. 

In  Regina  v.  Oddy^  6  Cox's  0.  0.  210;  4  Eng.  L.  &  E.  572,  it  was 
held  that  "  On  an  indictment  for  feloniously  receiving  goods 
Jniowing  them  to  have  been  stolen,  it  is  not  competent  for  the 
prosecutor,  in  proof  of  guilty  knowledge  of  the  prisoner,  to  give 
in  evidence  that  the  prisoner,  at  a  time  previous  to  the  receipt  of 
the  prosecutor's  goods,  had  in  his  possession  other  goods  of  the  same 
€orta8  those  mentioned  in  the  indictment  but  belonging:  to  a  dif- 
ferent owner,  and  that  those  goods  had  been  stolen  from  such 
owner. 

Lord  Campbell,  0.  J.  '*!  am  of  opinion  that  the  evidence  ob- 
jected to  was  as  admissible  under  the  two  first  counts  as  it  was 
under  the  third,  for  it  was  evidence  wliich  went  to  show  that  the 
prisoner  was  a  very  bad  man,  and  a  likely  person  to  commit  such 
offenses  as  those  charged  in  the  indictment.  But  the  law  of  Eng- 
land does  not  allow  one  crime  to  be  proved  in  order  to  raise  a  prob- 
ability that  another  crime  has  been  committed  by  the  perpetrator 
of  the  first.  The  evidence  which  was  received  in  the  case  does  not 
tend  to  show  that  the  prisoner  knew  that  these  particular  goods 
were  stolen  at  the  time  that  he  received  them.  The  rule  wliich  has 
prevailed  in  the  case  of  indictments  for  uttering  forged  bank-notes, 
dI  allowing  evidence  to  be  given  of  the  uttering  other  forged  notes 
to  different  persons,  has  gone  great  lengths,  and  I  should  be  unwill« 
ing  to  see  that  rule  applied  generally  in  the  administration  of  the 
trinuaal  law.  We  are  all  of  opinion  that  the  evidence  admitted 
in  this  oase  with  regard  to  the  scierUer  was  improperly  admitted. 
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as  it  afforded  no  ground  for  any  legitimate  inference  in  respect 
of  it.  The  conyiction,  therefore,  must  be  quashed."  Regina  t. 
Oddyy  4  Eng.  L.  &  Eq.  674. 

In  Shaffner  v.  Cammonwealth,  72  Penn.  St.  60 ;  8.  c,  13  Am. 
Bep.  649,  the  prisoner  was  indicted  for  the  murder  of  his  wife  by 
poison.  There  was  eyidence  of  his  criminal  intimacy  with  the  wife 
of  S.,  on  whose  life  was  an  insurance,  the  proceeds  of  which, 
on  his  death,  the  defendant  had  tried  to  procure.  Held,  that 
evidence  that  S.  died  with  the  same  symptoms  as  the  defend- 
ant's wife,  and  had  been  attended  by  the  defendant,  was  inadmis- 
sible. 

Aqkew,  J.,  in  his  opinion,  said, —  ''It  is  a  general  rule  that  a 
distinct  crime,  unconnected  with  that  laid  in  the  indictment,  can- 
not be  given  in  evidence  against  a  prisoner.  It  is  not  proper  to 
raise  a  presumption  of  guilt,  on  the  ground  that,  having  committed 
one  crime,  the  depravity  it  exhibits  makes  it  likely  he  would  com- 
mit another.  Logically,  the  commission  of  an  independent  offense 
is  not  proof,  in  itself,  of  the  commission  of  another  crime ;  yet  it 
cannot  be  said  to  be  without  influence  on  the  mind,  for  certainly, 
if  one  be  shown  to  be  guilty  of  another  crime  equally  heinous,  it 
will  prompt  a  more  ready  belief  that  he  might  have  committed  the 
one  with  which  he  is  charged.  It,  therefore,  predisposes  the  mind 
of  the  juror  to  believe  the  prisoner  guilty.  To  make  one  criminal 
act  evidence  of  another,  a  connection  between  them  mast  have 
existed  in  the  mind  of  the  actor,  linking  them  together  for  some 
pui'pose  he  intended  to  accomplish ;  or,  it  must  be  necessary  to 
identify  the  person  of  the  actor  by  a  connection  which  shows  that 
he  who  committed  the  one  must  have  done  the  other.  Without  this 
obvious  connection,  it  is  not  only  unjust  to  the  prisoner  to  compel 
him  to  acquit  himself  of  two  offenses  instead  of  one,  but  it  is  det- 
rimental to  justice  to  burden  a  trial  with  multiplied  issues  that 
tend  to  confuse  and  mislead  the  jury.  The  most  guilty  criminal 
may  be  innocent  of  other  offenses  charged  against  him,  of  which,  if 
fairly  tried,  he  might  acquit  himself.  From  the  nature  and 
prejudicial  character  of  such  evidence  it  is  obvious  it  should  not 
be  received,  unless  the  mind  plainly  perceives  that  the  commission 
of  the  one  tends,  by  a  visible  connection,  to  prove  the  commission 
of  the  other  by  the  prisoner.  If  the  evidence  be  so  dubious  that 
the  judge  does  not  clearly  perceive  the  connection,  the  benefit 
of  the  doubt  should  be  given  the  prisoner,  instead  of  suffering  the 
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minds  of  tho  jurors  to  be  prejudiced  by  an  independent  fact  carry- 
ing vith  it  no  proper  ev^idence  of  the  particular  guilt/'  Shaffner 
T.  Commonwealth,  13  Am.  Rep.  651. 

"  It  is,  thei'efore,  not  competent  for  the  prosecutor  to  give  evi- 
dence of  facts  tending  to  prove  another  distinct  offense  for  the 
purpose  of  raising  an  inference  that  the  prisoner  has  committed  the 
crime  in  question  ;  nor  is  it  competent  to  show  that  he  has  a 
tendency  to  commit  the  offense  with  which  he  is  charged.  Thus, 
on  a  prosecution  for  an  infamous  offense,  an  admission  by  the  pris- 
oner that  he  had  committed  such  an  offense  at  another  time  was 
held  to  have  been  properly  rejected.  Rex  v.  Cohy  cited  in  1 
Phillipps  on  Ev.  499  (8th  ed.)."     State  v.  Renton,  15  N.  H.  174. 

The  case  of  People  y.  CorW/i,  56  N.  Y.  363,  well  illustrates  the 
practical  application  of  this  doctrine*.  The  indictment  was  for 
forging  the  indorsement  of  one  Van  Amburgh  on  a  promissory  note. 
The  defense  was,  that  the  prisoner  was  authorized  to  sign  Van 
Ambargh's  name.  The  prisoner  had  had  such  authority,  but  the 
prosecution  attempted  to  show  that  the  authority  had  been  revoked. 
The  question  of  the  prisoner's  guilt  or  innocence  depended  upon 
the  inquiry  whether  the  prisoner  honestly  believed  that  he  was 
authorized  to  make  the  indorsement,  or  whether  he  knew  that  the 
authority  had  been  revoked,  and  signed  Van  Amburgh's  name 
vith  criminal  intent.  To  establish  such  intent,  evidence  was 
offered  tending  to  show  his  acknowledgment  that  he  had  made  a 
similar  unauthorized  use  of  the  name  of  his  father-in-law  on  other 
notes.  The  county  judge  charged  the  jury  as  follows:  "  While  the 
proof  that  he  has  been  guilty  of  other  forgeries  is  not  evidence 
upon  which  you  are  to  convict  him  of  this  forgery,  yet  the  proof 
of  other  forgeries  in  connection  with  this,  so  far  as  they  are  in  the 
case,  you  have  the  right  to  consider,  in  determining  what  his  inten- 
tions were  at  the  time  this  paper  was  made  and  uttered.  So  far 
joa  may  consider  all  that  character  of  evidence  in  the  case,  in 
determining  the  intent  at  the  time  this  paper  was  made  and 
uttered."  The  judge  also,  in  his  charge,  said:  "The  fact  that 
the  defendant  is  guilty  of  other  forgeries  is  no  evidence  to 
prove  that  he  committed  this  forgery.  So  far  as  his  admissions  to 
Ganoung  concede  the  commission  of  forgeries  against  Oanoung, 
they  may  be  considered  by  you  in  determining  what  was  his  intent 
at  the  time  this  note  was  made  and  uttered." 

The  Terdict  was  set  aside,  and  a  new  trial  granted. 
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Rapallo,  J.,  in  delivering  tiie  judgment  of  the  court,  said: 
"The  cases  in  which  offenses  other  than  those  charged  in  the 
indictment  may  be  proved,  for  the  purpose  of  showing*  guilty 
knowledge  or  intent,  are  very  few ;  and  this,  we  think,  is  not  one 
of  them.  The  fact  that  the  prisoner  made  an  unauthorized  use  of 
the  name  of  Ganoung,  if  established,  shows  that  he  was  morally 
capable  of  committing  the  same  offense  against  Van  Amburgh, 
but  does  not  legitimately  tend  to  show  that  he  did  so,  or  that  he 
knew  and  understood  that  Van  Amburgh's  authority  had  been 
withdrawn,  or  that  the  signature  in  question  had  been  made  with 
criminal  intent."     People  v.  Corbuiy  15  Am.  Rep.  429. 

The  cases  which  have  been  cited  by  counsel  for  the  government 
afford  full  illustration  of  the  principles  laid  down  in  what  has  been 
said  before. 

It  is  proper,  however,  to  remark  what  seems  to  me  to  be  a  falla- 
cious use  of  the  word  lyitenL  Ordinarily,  intent  is,  I  think,  an 
inference  of  law  from  acts  proved.  The  maxim  is,  that  every  man 
must  be  taken  to  intend  the  natural  consequences  of  his  acts ;  and 
if  he  knowingly  and  voluntarily  does  an  act  which  is  in  violation  of 
law,  he  is  held  to  have  intended  to  violate  the  law.  This  I  think 
would  be  true,  whether  he  did  or  did  not  know  that  the  act  was  un- 
lawful. Thus,  if  a  man  should  knowingly  and  voluntarily  utter  a 
forged  bank-note,  or  a  counterfeit  coin,  he  would  be  held  guilty 
whether  he  did  or  did  not  know  that  the  act  was  unlawful. 

The  cases  cited  by  counsel  for  the  government  admit  of  being 
classified  into  several  distinct  groups. 

In  the  first  place  is  the  class  of  cases  in  which  other  offenses  are 
shown  for  the  purpose  of  proving  guilty  knowledge.  To  this  class 
belong  those  cases  in  which,  in  the  trial  of  indictments  for  utter- 
ing forged  bank-notes,  or  counterfeit  coin,  the  proof  of  other 
offenses  of  the  same  kind  is  admitted.  It  might  well  happen  that 
a  person  might  have  in  his  possession  a  single  counterfeit  bill  or 
coin  without  knowing  it  to  be  such  ;  but  he  would  be  much  less 
likely  to  do  so  twice,  and  every  repetition  of  such  an  act  would 
increase  the  2)robability  that  he  knew  that  the  bills  or  coins  were 
counterfeit.  If  he  did  know  it,  the  guilty  intent  would  be  an  im- 
plication of  law,  and  not  an  inference  of  fact.  To  this  class 
belongs  the  case  of  Reg,  v  Roebuck,  cited  in  the  brief. 

Another  class  of  cases  consists  of  those  in  which  it  becomes 
necessary  to  show  that  the  act  for  which  the  prisoner  was  indicted 
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Nraft  not  accidental,  e.  g*y  where  the  prisoner  had  shot  the  same 
person  twice  within  a  short  time,  or  where  the  same  person  had 
fired  a  rick  of  grain  twice,  or  where  several  deaths  by  poison  had 
taken  place  in  the  same  family,  or  where  children  of  the  same 
mother  had  mysteriously  died.  In  such  cases  it  might  well  happen 
that  a  man  should  shoot  another  accidentally,  but  that  he  should 
do  it  twice  within  a  short  time  would  be  very  unlikely.  So,  it 
might  easily  happen  that  a  man  using  a  gun  might  fire  a  rick  of 
barley  once  by  accident,  but  that  he  should  do  it  several  times  in 
succession  would  be  very  improbable. 

So,  a  person  might  die  of  accidental  poisoning,  but  that  several 
persons  should  so  die  in  the  same  family  at  different  times  would 
be  very  unlikely. 

So,  that  a  child  should  be  suffocated  in  bed  by  its  mother  might 
happen  once,  but  several  similar  deaths  in  the  same  family  could 
not  reasonably  be  accounted  for  as  accidents. 

So,  in  the  case  of  embezzlement  effected  by  means  of  false 
entries,  a  single  false  entry  might  be  accidentally  made ;  but  the 
probability  of  accident  would  diminish  at  least  as  fast  as  the  in- 
stances increased.  To  this  class  of  cases  belong  Rex  v.  FoAre,  S. 
4  IL  531  ;  Reg.  v.  Oeering^  18  L.  J.  215;  Reg,  v.  Cotton^  12  Cox's 
C.  C.  400;  Reg.  v.  Rod&r,  id.  630  ;  Rex  v.  Mogg,  4  C.  &  P.  364  ; 
%.  V.  Doseett,  2  0.  &  K.  306;  Reg.  v.  Saitey,  2  Cox's  C.  C. 
311;  Reg.  v.  Proudy  Leigh  &  C.  97;  Reg.  v.  Ricliardson,  2  F.  & 
F.  343,  cited  in  the  brief  for  the  prosecution. 

There  is  another  class  of  cases  in  which  proof  of  the  commis- 
sion of  one  crime  tends  to  show  a  motive  for  the  commission  of 
the  crime  with  which  the  prisoner  is  charged. 

**A.  was  indicted  for  the  murder  of  H.  It  was  opined  that  A. 
having  malice  against  P.  had  hired  H.  to  murder  him,  and  that  H. 
did  so  ;  but  that  H.  being  detected,  A.  had  murdered  H.  to  pre- 
vent a  discovery  of  his  ( A.'s)  guilt  respecting  the  murder  of  P. 
Evidence  was  given  of  expressions  of  malice  used  by  A.  toward  P. 
and  it  was  held  that  the  prosecutor  might  also  give  evidence  to 
show  that  H.  was  in  fact  the  person  by  whom  P.  had  been 
murdered."  Rex  v.  Clewes,  4  Car.  &  P.  221;  Littledale,  Har.  D.  1, 
1&42. 

"On  trial  of  the  petitioner  for  the  murder  of  his  wife,  in  the 
*wnce  of  direct  evidence,  proof   of   an   adulterous  intercourse 
between  the  prisoner  and  another  woman  is  admissible,  to  repel 
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the  presumption  of  innocence  arising  from  the  conjugal  relation." 
Stale  V.   Waikina,  9  Conn.  47;  2  U.  S.  D.  288. 

So,  in  Cmn.  v.  Ferrigan,  8  Wright,  386,  the  adulterous  intercourse 
of  the  defendant  with  the  wife  of  the  deceased  tends  to  show  a 
motiye  for  the  murder. 

In  cases  of  indictments  for  obtaining  goods  under  false  pre- 
tenses, it  very  often  happens  that  the  respondent  has  been  in  some 
kind  of  business  of  which  buying  and  selling  goods  on  credit 
makes  a  part;  and  in  such  case  the  difficulty  is,  to  draw  tlic  line 
between  the  points  where  legitimate  business  ceases  and  fraud 
begins.  In  such  cases  a  single  purchase  of  goods  on  credit  might 
happen  in  the  ordinary  course  of  business;  but  if  a  party  should 
make  several  purchases  of  goods  at  a  time  when  he  was  in  failing 
circumstances,  that  fact  would  have  some  tendency  to  show  that  he 
knew  that  he  was  in  failing  circumstances,  and  that  he  did  not 
intend  to  pay  for  them,  or  expect  that  he  should  be  able  to  do  it. 
Of  course  the  effect  of  such  testimony  would  depend  upon  the  num- 
ber and  amount  of  such  purchases,  the  after-disposition  of  the 
goods  purchased,  and  all  the  other  circumstances.  To  this  class 
belong  the  cases  of  Com.  v.  Eastman^  1  Cush.  189 ;  Bradley  v. 
Oheavy  10  N.  H.  477  ;  and  Hovey  v.  Oranty  52  id,  569. 

Another  class  of  cases  consists  of  those  in  which  the  evidence 
tends  to  show  a  general  plan  or  conspiracy,  one  act  of  which  was 
that  which  is  in  issue.  To  this  class  belong  Mason  v.  The  State, 
42  Ala.  522  ;  and,  perhaps.  Com,  v.  Turner  £  Shearer^  3  Mete.  19. 

If  the  indictment  were  for  being  a  common  seller  of  spirituous 
liquor,  the  charge  could  be  proved  in  hardly  any  other  way  than 
by  showing  many  specific  acts;  and  conversely,  if  a  man  were 
proved  to  be  a  professional  counterfeiter,  that  would  bo  evidence 
tending  to  show  his  guilty  intent.  Of  this  description  are  Hex  y. 
Balls,  1  Moo.  C.  C.  470 ;  and  Com.  v.  Edgerly,  10  Allen,  134. 

In  the  case  of  sexual  crimes,  as  fornication  and  adultery,  where 
the  object  is  to  prove  that  the  respondent  has  committed  the  crime 
with  a  particular  individual,  evidence  tending  to  show  previous 
acts  of  indecent  familiarity  would  have  a  tendency  to  prove  the 
breaking  down  and  removal  of  the  safeguards  of  self-respect  and 
modesty,  and  the  gradual  advance,  step  by  step,  to  the  crime. 
Proof  of  the  actual  commission  of  the  same  crime  would  still 
more  strongly  tend  to  show  the  removal  of  those  safeguards,  ancl 
still  more  to  make  probable  the  commission  of  the  crime  on 
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trial.  To  this  class  belong  Com,  v.  Horion,  2  Gray,  354 ;  Com.  v, 
ThrasJier,  11  id.  460 ;  Siaie  v.  Wallacey  14  id.  91 ;  State  v.  Mar- 
vin, 35  N.  H.  22;  Com.  v.  Merriam,  14  Pick,  518;  and  Omi. 
y.  Lahey,  9  N.  H.  515. 

It  should  also  be  remarked  that  this  being  a  matter  of  judgment, 
it  is  quite  likely  that  courts  would  not  always  agree,  and  that  some 
courts  might  see  a  logical  connection  where  others  could  not.  But 
howeyer  extreme  the  case  may  be,  I  think  it  will  be  found  that  the 
courts  have  always  professed  to  put  the  admission  of  the  testimony 
on  the  ground  that  there  was  some  logical  connection  between  the 
crime  proposed  to  be  proved  other  than  the  tendency  to  commit 
one  crime  as  manifested  by  the  tendency  to  commit  tho  other. 

In  the  case  under  consideration,  I  cannot  see  any  such  logical 
connection,  between  the  commission  of  the  rape  upon  Julienne 
Rousse  and  the  murder  of  Josephine  Langmaid,  as  the  law  requires. 
I  am  unable  to  see  any  connection  by  which  from  the  first  crime 
can  be  inferred  that  the  respondent  was  attempting  the  commis- 
sion of  a  rape  when  he  committed  the  murder,  if  he  did  it,  other 
than  such  inference  as  I  understand  the  law  expressly  to  exclude. 
Proof  of  the  first  crime  would  show  that  the  respondent  was  a  very 
bad  man — would  perhaps  show  a  tendency  or  disposition  to  commit 
that  particular  crime;  but  it  would  gc  no  further,  and  in  fiict 
would  amount  to  little  more  than  an  attack  upon  the  respondent's 
character,  which  is  inadmissible  unless  he  puts  it  in  issue,  and  an 
attack  upon  his  character  by  showing  particular  acts,  whicli  is  also 
inadmissible. 

There  is  another  consideration  which  makes  necessary  the 
eitremest  caution  in  the  admission  of  this  kind  of  testimony,  and 
that  is,  the  hardship  which  would  be  imposed  upon  the  respondent 
by  raising  such  collateral  issues,  and  the  great  complication  which 
might  be  introduced  into  the  trial.  I  do  not  by  any  means  intend 
to  assert  that  this  consideration  is  conclusive.  I  do  not  see  how, 
if  the  collateral  fact  has  a  legal  tendency,  on  the  principles  I  have 
stated,  to  prove  the  fact  in  issue,  it  can  be  excluded. 

It  seems  to  me  clear,  that  if  the  evidence  of  the  rape  of 
Julienne  Bousse  were  admissible,  it  would  be  equally  admissible 
to  prove  the  commission  of  any  other  similar  offense,  and  that 
the  government  would  not  be  confined  to  direct  evidence  of  the 
hot 

We  leam  from  the  newspapers  of  the  day  that  there  is  a  vehem* 
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ent  finspicion  that  the  same  perBon  who  murdered  Josephine  Lang- 
maid  murdered  Miss  Ball  at  St.  Albans,  and  it  would  be  equally 
admissible  to  try  that  oase  and  show  that  fact  as  the  other.  The 
necessity  of  proving  that  fact,  partly  or  wholly  by  an  elaborate  com- 
bination of  oiroumstantial  evidence,  would  not,  that  I  can  see, 
make  it  any  the  less  admissible.  It  would  certainly  be  an  extreme 
hardship  on  the  prisoner  to  compel  him  to  enter  upon  such  an 
investigation.  I  mention  this  case  to  illustrate  the  necessity  of 
extreme  caution  not  to  admit  such  testimony  unless  there  can  be 
seen  some  distinct  logical  connection,  such  as  the  law  requires, 
between  the  fact  proposed  to  be  proved  and  the  fact  in  issue. 

In  the  case  of  Com.  v.  O'Brien^  119  Mass.  342  ;  s.  o.,  20  Am.  Eep. 
325,  the  law  in  regard  to  the  admissibility  of  evidence  as  to  char- 
acter is  very  fully  and  satisfactorily  discussed.  The  distinction, 
that  the  term  character  concerns  what  the  man  is,  and  the  term 
reputation  concerns  what  is  said  of  him,  is  kept  plainly  in  view; 
and  it  is  clearly  shown  that  the  only  legitimate  mode  of  proving 
character  is  by  showing  reputation. 

Now,  I  think  a  careful  examination  of  that  part  of  the  charge 
which  relates  to  this  evidence  will  show  that  it  really,  in  substance, 
amounted  to  instructing  the  jury  that  they  were  to  find  the  char- 
acter of  the  prisoner  from  the  fact  proved  by  Eousse,  and  infer 
from  such  character  that  he  would  be  likely  to  be  actuated  by  pas- 
sion and  lust.  It  was  really  instructing  the  jury  that  they  might 
find,  from  a  particular  act  proved,  the  prisoner's  character  as  a  man 
possessed  by  unlawful  and  lustful  passion,  and  infer  from  that  that 
he  was  actuated  by  such  passion  in  his  conduct  to  the  deceased. 
The  matter  really  reduces  itself  to  attacking  the  prisoner's  charac- 
ter by  the  proof  of  particular  acts,  which  the  authorities  clearly 
show  to  be  inadmissible. 

This  portion  of  the  charge,  though  not  expressly  excepted  to,  is 
mentioned  as  showing  the  particular  view  with  which  the  evidence 
excepted  to  was  admitted. 

Ladd,  J.  "All  murder  committed  ♦  ♦  ♦  in  perpetrating 
or  attempting  to  perpetrate  rape  '^  *  *  is  murder  in  the  first  de- 
gree." Gen.  Stats.,  ch.  264,  §  1.  The  State  claimed  (1)  that 
the  prisoner  murdered  Josie  A.  Langmaid;  and  (2)  that  the  mur- 
der was  committed  in  perpetrating  or  attempting  to  perpetrate 
upon  hfir  the  orime  of  rape.    Both  these  facts  were  put  in  issue  by 
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the  plea  of  not  guilty.  It  was  for  its  supposed  bearing  on  tlie  sec-^ 
Olid  issue  that  the  testimony  of  Julienne  Bousse  was  admitted ; 
and  the  judge  who  charged  the  jury  guarded  against  any  other  ap- 
plication of  that  evidence,  so  far  as  a  direction  from  the  bench 
could  hare  that  effect  upon  the  minds  of  the  jury.  The  ground 
"spon  which  the  jury  were  told  they  might  consider  it,  in  determin- 
ing whether  the  prisoner  was  perpetrating  or  attempting  to  pei*pe- 
trate  a  rape  when  he  committed  the  murder,  was,  that  it  bore  upon 
the  question  of  intent ;  and  the  ingenious,  not  to  say  subtle,  argu- 
ment of  the  attorney-general  i^ests  wholly,  as  I  understand  it,  on 
the  same  ground.  He  says,  —  "If  he  [the  prisoner]  had  passed 
counterfeit  money  at  the  time  and  place  when  and  where  he  raped 
-Tulieune  Roasse,  and  other  counterfeit  money  had  been  found  in 
his  possession  at  the  time  and  place  when  and  where  he  killed  Josie 
Langmaid;  if  he  had  got  a  negro  boy  into  his  possession  at  the 
former  time  and  place  with  intent  to  send  him  into  slavery,  and 
had  got  another  negro  boy  into  his  possession  at  the  latter  time  and 
place,  —  would  there  be  any  doubt  that  his  intent  on  former  occa- 
sion would  in  fact  be  considered  by  every  intelligent  member  of  the 
human  family  as  entitled  to  some  weight  on  the  question  of  liis 
intent  on  the  latter  occasion  ?  *  *  *  What  is  there  in  the  act, 
the  circumstances,  or  the  intent  of  kidnapping,  or  passing  coun- 
terfeit money,  that  makes  us  feel  the  probative  force  of  the  proved 
intent  of  one  occasion  upon  the  question  of  intent  four  years  and 
four  months  afterward,  and  prevents  our  feeling  any  probative 
force  of  such  evidence  in  the  present  case  ?"  Stai'ting,  then,  with 
the  claim  that  this  evidence  was  admissible  upon  the  question  of 
intent,  it  is  necessary  to  understand  just  what  intent  is  meant. 
Was  it  an  intent  to  commit  the  crime  of  murder?  Certainly  not. 
That  crime  must  be  fully  made  out,  as  the  learned  judge  correctly 
told  the  jury,  by  other  and  entirely  independent  evidence.  He 
said,  ''It  is  a  fundamental  principle  of  law,  that  evidence  that 
a  defendant  committed  one  offense  cannot  be  received  to  prove 
that  he  committed  another  and  distinct  offense.  This  principle 
we  must  take  care  not  to  violate.  And,  therefore,  you  are  not  to 
regard  the  evidence  of  Julienne  Rousse  as  any  proof  or  evidence 
that  the  prisoner  killed  Josie  Langmaid.  Therefore,  unless  you 
find  from  other  evidence,  entirely  independent  of  that  of  Julienne 
BouBse,  that  the  prisoner  killed  and  murdered  Josie  Langmaidi 
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you  must  reject  her  evidence  altogether."    This,  of  course,  covers 
all  questions  of  intent,  so  far  as  regards  the  crime  of  murdei*. 

Was  it  an  attempt  to  commit  murder  in  the  first  degree  ?  The 
answer  to  this  is  surely  in  the  negative.  Such  a  general  intent  could 
only  be  shown  by  evidence  of  a  deliberate  and  premeditated  killing 
in  one  of  the  ways  pointed  out  by  the  statute,  or  otherwise.  Be- 
sides, this  question,  like  the  other,  seems  to  be  fully  answered  by 
the  charge.  The  jury  were  told  that  "  the  evidence  is  open  to  your 
coDsideration,  if  at  all,  only  so  far  as  it  may  seem  to  you  to  bear 
upon  the  character  of  the  homicide  of  Josie  Langmaid;  only  as  it  may 
bear  upon  the  question  whether  she  was  murdered  by  the  prisoner  in 
perpetrating  or  attempting  to  perpetrate  rape."  The  intent,  then, 
which  it  is  claimed  thiseyidence  was  admissible  to  establish,  was 
an  intent  to  perpetrate  or  attempt  to  perpetrate  the  crime  of  rape 
upon  Josie  A.  Langmaid  at  the  time  he  murdered  her.  But  an 
intent  to  perpetrate  rape,  or  to  attempt  the  perpetration  of  that 
crime,  is  not  what  the  statute  requires  to  make  the  killing  murder 
in  the  first  degree.  The  most  that  can  be  said  is,  that  intent  may 
constitute  an  element  in  those  crimes,  as  in  most  others.  To  meet 
the  requirement  of  the  statute,  the  act  as  well  as  the  intent  must 
be  shown.  The  whole  crime  of  perpetrating  or  attempting  to  per- 
petrate rape  must  be  made  out,  and  that  includes  all  questions  of 
intent  that  may  be  involved.  Was  he  in  the  act  of  perpetrating 
or  attempting  to  perpetrate  rape  at  the  time  he  did  the  killing  ? 
To  this  the  State  said  Yes  ;  the  prisoner.  No.  Here  was  a  clear 
and  distinct  issue  ;  just  as  clear  and  just  as  distinct  as  though 
there  had  been  nothing  else  in  the  case.  The  State  charged  rape, 
or  an  attempt  to  commit  that  crime,  as  the  basis  of  their  claim 
that  the  verdict  should  be  murder  in  the  first  degree.  This  charge 
they  must  prove,  or  the  claim  based  upon  it  fails.  The  question 
is.  How  is  it  to  be  proved  ?  What  is  the  rule  of  evidence  to  be 
applied  ?  Is  evidence  to  be  received  upon  the  trial  that  would  be 
inadmissible  if  the  charge  were  rape  alone?  If  so,  upon  what  ground  ? 
What  principle  of  law,  or  logic,  or  humanity,  will  admit  evidence 
to  prove  rape  when  the  consequence  of  a  finding  against  the  pris* 
oner  is  death,  and  exclude  the  same  evidence  when  the  consequence 
is  only  loss  of  liberty  ?  I  do  not  know  whether  the  iirgument  for  the 
State  holds  that  a  distinction  in  this  respect  should  be  made.  Oer* 
tainly,  the  ingenuity  and  industry  of  the  attorney-general  have  failed 
to  point  out  any  ground  upon  which  evidence  that  would  be  inadmia- 
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Bible  to  prove  rape  upon  the  trial  of  an  indictment  for  that  crime 
alone,  can  be  received  to  prove  rape  when  charged  on  the  trial  of  an 
indictment  for  murder  in  the  first  degree,  and  relied  on  by  the  State 
as  an  essential  element  of  that  offense  under  the  statute.  And  I 
confess  it  is  impossible  for  me  to  imagine  the  shadow  of  a  reason 
upon  which  such  a  claim  could  be  sustained  were  it  put  forth. 
What,  then,  is  the  question  presented  by  this  exception  ?  Clearly, 
no  other  than  this:  Was  evidence  that  the  prisoner  committed 
rape  upon  Julienne  Bousse,  in  Canada,  in  1871,  legally  admissible 
to  show  that  he  committed  or  attempted  to  commit  rape  upon 
Josie  A.  Langmaid,  at  Pembroke,  in  1875?  There  was  no  question 
as  to  the  defendant's  physical  strength  and  ability  to  commit  the 
crime  of  rape.  By  no  refinement,  therefore,  can  State  v.  Knapp, 
45  N.  H.  148,  be  said  to  apply.  There  is  no  room  nor  occasion  to 
argae  that  the  actual  perpetration  of  rape  upon  one  woman  tends 
to  show  physical  strength  sufiScicnt  to  commit  the  same  crime  upon 
another.  No  such  connecting  link  is  in  the  case.  The  simple 
naked  question  is  that  just  stated,  namely.  Can  evidence  that  he 
committed  rape  upon  one  woman  be  received  as  evidence  from 
which  the  jury  may  find  that  he  committed  rape  upon  another  ?  — 
the  two  eyents  being  entirely  independent  and  distinct, — no  way 
connected  in  time,  or  place,  or  circumstances  ;  and  we  cannot,  in 
my  judgment,  suffer  that  question  to  be  changed  in  form,  or  to  be 
covered  up  and  disguised  by  vague  and  general  observations  as  to 
the  matter  of  intent,  however  astute  and  plausible,  without  immi- 
nent danger  of  losing  our  way  in  a  wilderness  of  fallacy  and  error. 
The  answer  to  that  question  is  to  be  sought  for  in  the  recognized 
anthorities  of  the  C/Ommon  law ;  and  I  must  say,  that  if  there  is 
any  break  in  those  authorities,  any  want  of  unanimity  in  the  an- 
swer which  they  give,  I  have  failed  to  discover  it.  Doubtless  some 
of  the  cases  to  which  we  have  been  referred  inin  pretty  near  the 
line.  But  no  court  has  yet  said,  to  my  knowledge,  that  the  com- 
mission of  one  crime  is  legal  evidence  of  the  commission  of  another, 
when  there  is  no  connection  of  time,  or  place,  or  circumstance,  or 
btent  between  the  two,  except  that  the  commission  of  the  first 
tends  to  show  a  heart  capable  of  committing  the  second. 

This  very  question  was  answered  in  the  same  way,  as  it  seems  to 
me,  by  the  learned  judge,  when  he  said :  '^It  is  a  fundamental 
tnrinciple  of  law,  that  ^  evidence  that  a  defendant  committed  one 
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offense  cannot  be  receiyed  to  prove  that  he  committed  another  and 
distinct  offense." 

But  it  is  nevertheless  argued  on  behalf  of  the  State  (if  I  have 
not  wholly  misapprehended  the  drift  of  the  argument)  that  the 
evidence  was  admitted  because,  as  matter  of  fact,  its  natural  ten- 
dency was  to  produce  conviction  in  the  mind  that  the  prisoner 
committed  rape  upon  his  victim  at  the  time  he  took  her  life.  The 
learned  attorney -general  says,  ''The  question  of  fact  here  is, 
whether,  on  those  grounds  of  natural  law,  natural  reason,  and 
human  experience,  upon  which  such  a  question  of  fact  must  be 
decided,  the  intent  with  which  the  defendant  assaulted  Julienne 
Bousse  is  capable  of  affording  any  light  on  the  intent  with  which 
he  assaulted  the  deceased.  *  *  *  It  will  be  admitted,  I  sup- 
pose, that  every  intelligent  person,  untrammeled  by  technical 
rules,  will  concur  in  the  opinion  of  the  Circuit  Court.  And  the 
question  being  one  of  pure  fact  unmixed  with  law,  and  therefore 
not  subject  to  technical  rules,  on  what  ground  will  any  one  dissent 
from  the  unanimous  judgment  of  the  rest  of  mankind  ?  V  And 
further,  that  unanimous  judgment  ''  is  the  spontaneous  and  irre- 
versible judgment  of  every  grade  of  intellect  that  has  appeared,  or 
is  likely  to  appear,  in  this  state  of  existence.  It  is  an  involuntary 
and  unavoidable  perception  of  the  inherent  and  self-evident  rela- 
tions of  conduct  and  intention,  a  mental  revelation  as  natural  as 
memory,  and  as  trustworthy  and  unanswerable  as  consciousness." 

I  shall  not  undertake  to  deny  this.  If  I  know  a  man  has  broken 
into  my  house  and  stolen  my  goods,  I  am  for  that  reason  more 
ready  to  believe  him  guilty  of  breaking  into  my  neighbor's  house 
and  committing  the  same  crime  there.  We  do  not  trust  our 
property  with  a  notorious  thief.  We  cannot  help  suspecting  a  man 
of  evil  life  and  infamous  character  sooner  than  one  who  is  known 
to  be  free  from  every  taint  of  dishonesty  or  crime.  We  naturally 
recoil  with  fear  and  loathing  from  a  known  murderer,  and  watch 
his  conduct  as  we  would  the  motions  of  a  beast  of  prey.  When 
the  community  is  startled  by  the  commission  of  some  great  crime, 
our  first  search  for  the  perpetrator  is  naturally  directed,  not  among 
those  who  have  hitherto  lived  blameless  lives,  but  among  those 
whose  conduct  has  been  such  as  to  create  the  belief  that  they  have 
the  depravity  of  heart  to  do  the  deed.  This  is  human  nature  — 
the  teaching  of  human  experience. 

If  it  were  the  law,  that  every  thing  which  has  a  natural  tendency 
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to  lead  the  mind  toward  a  conclusion  that  a  person  charged  with 
.crime  is  guilty  must  be  admitted  in  evidence  against  him  on  the 
trial  of  that  charge,  the  argument  for  the  State  would  doubtless 
be  hard  to  answer.  If  I  know  a  man  has  once  been  false,  I  cannot 
after  that  believe  in  his  truth  as  I  did  before.  If  I  know  he  has 
committed  the  crime  of  perjury  once,  I  more  readily  believe  he 
will  commit  the  same  awful  crime  again,  and  I  cannot  accord  the 
same  trust  and  confidence  to  his  statements  under  oath  that  I 
otherwise  should.  Yet,  does  the  law  permit  the  credit  of  a  wit- 
ness to  be  impeached  by  showing  individual  acts  of  falsehood  ?  We 
do  not  and  we  cannot  believe  a  known  liar  the  same  as  we  believe 
a  known  man  of  truth.  Why,  then,  ought  not  evidence  showing 
that  a  witness  has  lied  on  any  particular  occasion  to  be  received,  in 
order  that  we  may  weigh  the  credit  of  his  testimony  by  rules  de- 
rived from  human  nature  and  experience,  such  as  we  naturally  and 
instinctively  apply  in  the  other  affairs  of  life  ? 

Suppose  the  general  character  of  one  charged  with  crime  is  in- 
famous and  degraded  to  the  last  degree ;  that  his  life  has  been 
nothing  but  a  succession  of  crimes  of  the  most  atrocious  and  re- 
Tolting  sort ;  does  not  the  knowledge  of  all  this  inevitably  carry 
the  mind  in  the  direction  of  a  conchision  that  he  has  added  the 
particular  crime  for  which  he  is  being  tried  to  the  list  of  those 
that  have  gone  before  ?  Why,  then,  should  not  the  prosecutor  be 
permitted  to  show  facts  which  tend  so  naturally  to  produce  a  con- 
Yiction  of  his  guilt  ?  The  answer  to  all  these  questions  is  plain 
and  decisive.  The  law  is  otherwise.  It  is  the  law,  that  the  prisoner 
shall  be  presumed  innocent  until  his  guilt  is  proved  ;  it  is  the  law, 
that  his  bad  character  shall  not  be  shown  by  the  State  until  he  has 
pat  that  matter  in  issue  by  attempting  to  show  good  character  for 
himself ;  it  is  the  law,  that  the  credit  of  a  witness  shall  not  be 
impeached  by  showing  specific  instances  of  falsehood  against  him  ; 
and  it  is  the  law,  that  evidence  of  the  commission  of  one  crime 
shall  not  be  received  to  show  the  commission  of  another  when  there 
is  no  connection  between  the  two.  Whether  the  law  in  this  re- 
spect is  wise  or  unwise,  whether  it  accords  with  human  reason 
and  experience,  whether  it  affords  too  great  protection  to  the  crim- 
inal or  too  little  to  the  community,  are  not  questions  with  which 
we  have  to  do.  It  has  been  thought,  that  to  confront  a  man  on 
trial  for  a  crime  that  involves  no  more  than  his  liberty  and  prop- 
erty with  every  act  of  his  former  life,  and  require  him  to  purge 
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In  our  own  case  of  State  v.  Bentofi,  15  N.  H.  174,  it  was  very 
clearly  held  that  it  is  not  competent  to  show  that-  the  respondent 
had  a  tendency  to  commit  the  offense  with  which  he  was  charged. 

The  charge  made  by  the  State  is,  that  this  respondent  killed  the 
deceased  in  perpetrating  or  attempting  to  perpetrate  a  rape  upon 
her.  As  having  some  tendency  to  show  that  he  committed  or 
attempted  to  commit  a  rape  upon  Josie  Langmaid,  the  State  was 
permitted  to  show  that  four  years  and  more  previously  he  had  com- 
mitted a  rape  upon  Julienne  Rousse,  in  Canada.  Had  the  testi- 
mony any  such  tendency  ?  There  was  obviously  no  connection 
whatever  between  the  two  offenses  or  transactions,  either  in  the 
persons  upon  whom  the  crimes  were  committed,  or  in  the  places 
where  or  times  when  committed.  The  evidence  of  Julienne  Rousse, 
at  most,  would  only  show  that  the  respondent  was  depraved  enough 
to  commit  the  crime  of  rape,  or  that  he  possessed  a  lustful  desire 
in  his  heart  which  he  on  that  occasion  did  not  hesitate  to  gratify 
by  violent  means. 

But  how  does  the  fact  that  the  respondent  committed  a  rape 
more  than  four  years  previously,  in  Canada,  upon  another  pereon, 
have  any  tendency  to  show  the  intent  with  which  he  killed  Josie 
Langmaid?  It  is  not  claimed  that  he  killed  her  to  enable  him  to 
commit  a  rape.  The  rape  preceded  the  killing,  and  the  killing  was 
done  to  conceal  the  rape. 

Suppose  the  respondent  had  committed  only  the  crime  of  rape 
upon  Josie  Langmaid,  and  then  had  spared  her  life.  I  think  no 
case  can  bo  found  that  would  authorize  the  State,  upon  the  trial  of 
an  indictment  against  the  respondent  for  the  rape,  to  give  in  evi- 
dence the  rape  committed  upon  another  person  more  than  four 
years  previously.  No  case  of  a  more  marked  and  distinct  offense, 
as  to  time,  place,  victims,  and  circumstances,  can  be  found.  How, 
then,  does  such  evidence  become  any  more  relevant  when  the  trial 
is  upon  an  indictment  for  killing  while  committing  a  rape? 

Lord  Mansfield  has  expressed  the  rule  in  these  apt  words: 
**When  an  act,  in  itself  indifferent,  becomes  criminal  if  done  with 
a  particular  intent,  then  the  intent  must  be  proved  and  found;  but 
when  the  act  is  in  itself  unlawful,  the  proof  of  justification  or  excuso 
lies  on  the  defendant;  and  in  case  of  failure  thereof,  the  law  implies 
a  criminal  intent." 

Thus,  upon  the  charge  of  passing  counterfeit  money,  proof  that 
the  respondent  knew  it  was  counterfeit  is  necessary,  as  showing 
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the  iutent  with  which  it  was  passed.  Upon  the  charge  of  obtain- 
ing goods  under  false  pretenses,  proof  of  fraudulent  intent  is  nec- 
essary. Upon  the  charge  of  murder,  the  killing  being  proved,  the 
malice  is  implied  in  the  absence  of  any  explanation  by  the  prisoner 
of  the  act.  In  this  case  there  was  no  connection  whatever  between 
the  rape  of  Julienne  fiousse  in  1871  in  Canada,  and  the  murder  of 
Josie  Langmaid  in  New  Hampshire  in  1875:  There  can  be  no  pre- 
tense that  they  are  continuous  parts  of  one  transaction;  that  when 
the  rape  was  committed  upon  Julienne  Rousse,  in  1871,  the  pris- 
oner had  any  design  to  commit  a  rape  upon  or  to  murder  Josie 
Langmaid,  or  any  other  woman,  in  1875,  The  two  acts  are  so 
wholly  distinct  and  separate,  that  when  the  prisoner  formed  the 
design  of  committing  a  rape  upon  Julienne  Rousse,  and  carried 
that  design  into  effect  in  1871,  he  did  not  and  could  not,  as  a  part 
of  that  evil  design  and  act,  or  as  a  consequence  thereof,  have  then 
premeditated  the  murder  of  Josie  Langmaid,  or  the  perpetration  of 
rape  upon  her. 

Xo  point  is  better  settled  than  that  the  State  cannot  give  evidence 
of  the  bad  character  of  the  respondent,  unless  he  shall  first  put  his 
character  in  question  by  introducing  evidence  in  support  thereof. 
As  the  only  effect  of  the  Staters  introducing  evidence  of  another 
rape  by  the  respondent  is  that  it  tended  to  show  that  he  possessed 
a  disposition  to  commit  that  particular  crime,  a  disposition  which 
would  incline  him  to  the  perpetration  of  rape  whenever  the  oppor- 
tunity might  occur,  how  does  such  testimony  differ  from  that  of 
evidence  as  to  the  prisoner's  bad  character,  before  he  has  elected 
to  put  it  in  question,  and  that  too  by  introducing  proof  of  an 
isolated  fact? 

The  whole  answer  to  the  position,  that  the  evidence  of  Julienne 
Bonsse  was  relevant  to  the  issue  tried  is,  that  it  does  not  show  or 
tend  to  show  that  the  prisoner  perpetrated  or  attempted  to  perpe- 
trate a  rape  upon  Josie  Langmaid.  Proof  that  he  committed  a 
rape  in  Canada,  four  years  previously,  upon  Julienne  Rousse,  shows 
what?  Not  that  he  then  had  any  design  or  intent  to  perpetrate'  a 
rape  four  years  afterward  upon  another  woman  whom  he  had  never 
seen  or  heard  of,  or  in  a  place  200  miles  distant  where  he  never  had 
been;  not  that  he  had  then  formed  a  design  to  rape  and  murder 
women  whenever  he  might  have  opportunity;  not  that  he  had  ever 
before  or  since  committed  that  crime, —  but  that  the  defendant  had 
I  disposition  to  commit  the  crime  of  rape  four  years  previously.    No 
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one  will  pretend  that  evidence  that  the  prisoner  had  committed 
another  murder,  in  Canada,  or  Texas,  or  Europe,  could  be  shown 
on  this  trial.  One  cannot  be  convicted  of  murder,  by  showing  that 
he  has  at  sometime  or  somewhere  else  committed  another  murder; 
or  of  larceny,  by  showing  that  he  has  committed  the  crime  before, 
and  therefore  has  an  evil  disposition  inclining  him  toward  that 
particular  crime. 

The  trouble  with  the  position  of  the  State  is,  that  it  is  not  a 
question  of  motive  or  intent.  Certainly,  committing  a  rape  in 
Canada  in  1871,  would  not  show  any  motive  for  committing  a  rape 
in  New  Hampshire  in  1875;  nor  does  it  disclose  any  intent  so  to 
do.  Evidence  tending  to  prove  collateral  facts  is  admissible  only 
when  it  has  a  natural  tendency  to  establish  the  fact  in  controversy, 
or  to  corroborate  other  direct  evidence  in  the  case.  Com.  v.  J/iw- 
riainy  14  Pick.  518.  So,  in  Oom,  v.  Ferrigan,  44  Penn.  St.  386,  in 
a  trial  for  murder,  evidence  that  an  adulterous  intercourse  between 
the  wife  of  the  deceased  and  the  prisoner  had  existed  and  contin- 
ued to  near  the  time  of  the  homicide  was  received,  on  the  ground 
that  one  crime  furnished  a  motive  for  the  other.  In  People  v. 
Wood,  3  Parkei'^s  Crim.  Cas.  681,  which  was  a  trial  for  murden 
proof  of  other  crimes  than  that  alleged,  tmt  connected  with  it  by 
unity  of  plot  and  design,  and  influenced  by  a  single  motive,  was 
held  admissible. 

In  State  v.  Ronton,  15  N.  H.  174,  Gilchrist,  J.,  very  aptly 
remarked:  "Where  a  person  is  charged  with  an  offense,  it  is 
important  to  him  that  the  facts  laid  before  the  jury  should  consist 
exclusively  of  the  transaction  which  forms  the  subject  of  the  ' 
indictment,  which  alone  he  can  be  expected  to  be  prepared  to  an- 
swer. It  is  therefore  not  competent  for  the  prosecutor  to  give  evi- 
dence of  facts  tending  to  prove  another  distinct  offense,  for  the 
purpose  of  raising  an  inference  that  the  prisoner  has  committed 
the  crime  in  question.  Nor  is  it  competent  to  show  that  he  has  a 
tendency  to  commit  the  offense  with  which  he  is  charged.  Thus, 
on  a  prosecution  for  an  infamous  offense,  an  admission  by  the 
prisoner  that  he  had  committed  such  an  offense  at  another  time 
was  held  to  have  been  properly  rejected.  Rex  v.  Cole,  cited  1  Ph. 
on  Ev.  499  (8th  ed.).  The  case  of  the  respondent  is  to  be  tried 
upon  its  own  merits.  *  *  *  It  is  argued  that  reference  may 
be  made  to  what  was  done  on  a  former  day,  that  this  transaction 
tnay  then  be  compared  with  that,  and  thus  may  acquire  a  certain 
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character.  Bat  then^  if  found  guilty,  he  would  be  so,  not  so  much 
because  what  he  did  was  wrongful  in  itself,  but  because  his  con- 
duct on  this  occasion  was  like  his  conduct  on  some  previous 
occasion.  *  *  *  By  comparing  one  with  the  other,  we  estab- 
lish the  guilt  of  the  respondent  by  arguing  in  a  circle.  But  this 
is  to  be  shown  by  proof  of  what  he  did  on  the  present  occasion." 

So,  in  East  Kingston  v.  Towle,  48  N.  H.  57,  which  was  an  action 
against  the  owner  of  a  dog  alleged  to  hayo  been  concerned  in  kill- 
ing sheep,  Perley,  C.  J.,  said  (p.  65):  '^  Wo  are  not  acquainted 
with  any  rule  of  evidence  which  will  allow  the  character  of  the 
dog,  or  the  fact  that  he  had  killed  or  worried  sheep  before,  to  be 
admitted  as  evidence  that  he  did  the  damage  complained  of  in  this 
snit  To  show  that  he  did  this  mischief,  it  is  not  competent  to 
prove  that  he  had  done  similar  mischief  before,  more  than  it  would 
be  to  prove  that  a  defendant  sued  for  an  assault  and  battery  had 
beaten  other  men  before,  or  the  same  man." 

In  State  v.  Prescott,  33  N.  H.  212,  which  was  an  indictment  for 
keeping  a  gaming  house,  the  allegation  in  the  second  count  was 
coDfined  to  a  single  day;  and  it  was  held  that  the  government 
could  not  prove,  for  the  purpose  of  charging  the  defendant  on 
that  count,  that  the  crime  was  committed  on  more  than  one  day, 
although  evidence  covering  a  longer  time  would  be  admissible 
for  the  pni*pose  of  showing  what  character  the  house  had  on  the 
particular  day  when  it  was  sought  to  prove  that  the  offense  was 
committed. 

In  State  v.  Wentworth,  37  N.  H.  197,  evidence  that  the  prisoner 
placed  on  the  railroad  track  obstructions  other  than  those  for 
which  the  indictment  was  found  was  held  competent,  upon  the 
ground  that  the  acts  were  so  connected  that  they  might  be  regarded 
as  being  the  continuation  of  the  same  transaction.  But  the  fun- 
damental rule,  that  the  evidence  of  another  distinct  offense  could 
not  be  shown  for  the  purpose  of  raising  an  inference  that  the  pris- 
oner has  committed  the  crime  with  which  he  is  charged,  was  dis- 
tinctly recognized. 

Tlie  testimony  of  the  other  witnesses  excepted  to  is  free  from 

the  objection  made  to  that  of  Julienne  Bousse.     They  all  testified 

to  facts  which  tended  to  show  that  the  respondent  was  forming 

in  his  mind  a  plot  to  commit  the  crime  of  rape  upon  some  one  in 

he  vicinity  of  the  place  of  this  homicide.    No  lustful  desire  or 
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particular  animosity  or  malice  against  Josie  Langmaid  need  be 
shown.  She  became  the  victim  of  his  lustful  passion,  and  his 
evil  designs  were  consummated  in  the  attack  which  deprived  her 
of  life. 

But  because  of  the  admission  of  the  testimony  of  Julienne 
EoujBse,  there  must  be 

A  new  trial  granted. 
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First  Natioital  Bakk  of  Moxtpelibb  v.  Hubbard. 

(4»Vt.l.) 

JurUdicHan  of  State  courts  of  suits  brought  by  ruUioruU  banks, 

State  ooartB  have  jariadiction  of  suits  brought  by  national  banks,  it  not  har* 
ing  been  talcen  away  by  sec.  67  of  the  National  Banlclng  Act. 

ASSUMPSIT  upon  a  promissory  note.    At  the  September  Term, 
1875,  the  defendant  Hubbard  moved  to   dismiss  the  action, 
for  that  national  banks  could  not  maintain  actions  in  the  State 
I         courts,  and  that  the  United  States  courts  alone  had  jurisdiction  of 
I         each  actions.     The   other  defendants  ^were   defaulted.      Motion 
OTerruled,  and  judgment  for  plaintiff.    Exceptions  by  Hubbard. 

/.  A.  Wing,  for  defendant,  cited  Stats.  U.  S.  1863-4,  No.  85, 
§  57;  Bank  of  Bethel  y.  Pahquioque  Bank,  14  Wall,  383  ;  Kennedy 
▼.  Gibson  et  ah,  8  id.  498. 

Oleason  &  Field,  for  plaintiff. 

BoTGE,  J.    In  the  County  Court  the  defendant  Hubbard  moyed 

i  Vol.  XXI v.— 13 
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the  court  to  dismiss  the  action  on  the  ground  that  national  banks 
cannot  maintain  actions  in  the  State  courts,  and  that  the  United 
States  courts  alone  have  jurisdiction  of  such  actions.  The  court 
overruled  the  motion,  and  the  only  question  presented  is  as  to  the 
correctness  of  that  ruling. 

The  plaintiff  is  a  banking  association,  established  under  the  act 
of  Congress  of  1864,  entitled  "An  act  to  provide  a  national  cur- 
rency secured  by  a  pledge  of  United  States  bonds,  and  to  provide 
for  the  circulation  and  redemption  thereof."  The  8th  section  of 
that  act  declares  that  every  banking  association  formed  and  organ- 
ized pursuant  to  its  provisions  shall  be  a  body  corporate,  with  the 
nsual  powers  of  a  corporation;  may  have  a  corporate  name  and 
seal;  may  make  contracts,  and  sue  and  be  sued,  complain  and  de- 
fend, in  any  court  of  law  and  equity,  as  fully  as  natural  persons. 
In  the  absence  of  any  restrictive  legislation  upon  the  subject,  a 
corporation  established  under  that  act  would  have  the  right  to  main- 
tain a  suit  in  its  corporate  name  in  any  State  court  of  appropriate 
jurisdiction;  for  it  is  well  settled,  that  civil  cases  arising  under  the 
Constitution  and  laws  of.  the  United  States  maybe  tried  and 
determined  in  the  State  courts,  unless  the  national  Constitution 
and  laws  have  vested  exclusive  jurisdiction  of  them  in  the  Federal 
courts,  but  that  Congress  may  prohibit  the  State  courts  from  enter- 
taining jurisdiction  of  such  cases.  1  Kent's  Com.  396;  Bank  of 
the  United  States  v.  Deveaux,  5  Cranch,  85;  Osborn  v.  United  States 
Bank,  9  Wheat.  738;  Teall  v.  FeltoUy  1  Oomst.  537 ;  Ward  v. 
Jenkins,  10  Mete.  591 ;  Cooke  v.  Tlie  State  National  Bank  of  Bos- 
ton, 52  N.  Y.  96;  s.  c,  11  Am.  Rep.  667. 

It  is  claimed  that  exclusive  jurisdiction  of  all  suits  instituted  by 
any  such  corporation  is  given  to  the  district  and  circuit  courts  by 
section  59  of  the  act  of  Feb.  25,  1863,  and  the  57th  section  of  the 
act  of  1864.  Section  59  of  the  act  of  1863  provided  that  all  suits, 
actions,  and  proceedings  by  or  against  any  association  under  the 
act,  may  be  had  in  any  circuit,  district,  or  territorial  court  of  the 
United  States  held  within  the  district  in  which  such  association  may 
be  established.  The  57th  section  of  the  act  of  1864  provides  that 
suits,  actions,  and  proceedings  against  any  such  association  may  be 
had  in  the  same  courts,  or  in  any  State,  county,  or  municipal  court 
in  the  county  or  city  in  which  said  association  is  located,  having 
jurisdiction  in  similar  cases. 

In  Kennedy  v.  Gibson  et  als,,  8  Wall.  498,  which  went  by  appeal 
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from  the  Circuit  Court  to  the  Supreme  Court  of  the  United  States, 
and  was  heard  on  demurrer  to  the  petition,  one  question  that  arose 
was,  whether,  in  view  of  the  omission  in  the  57th  section  of  the 
act  of  186-t  (literally  read)  of  the  word  Jy,  tlie  bill  could  be  sus- 
tained in  the  court  where  brought.  In  the  opinion  delivered  by 
Justice  SwAYXB,  he  says:  "The  59th  section  of  the  act  of  Feb. 
25, 1863,  provides  that  all  suits  hy  or  against  such  association  may 
be  brought  in  the  proper  courts  of  the  United  States.  The  67th 
section  of  the  act  of  1864  relates  to  the  same  subject,  and  revives 
and  enlarges  the  provisions  of  the  59th  section  of  the  preceding  act. 
In  the  latter,  the  word  hy^  in  respect  to  such  suits,  is  dropped.  The 
omission  was  doubtless  accidental.  It  is  not  to  be  supposed  that 
Congress  intended  to  exclude  the  association  from  suing  in  the 
courts  where  they  can  be  sued.  If  this  be  not  the  proper  construc- 
tion, while  there  is  provision  for  suits  against  the  associations,  there 
is  none  for  suits  hy  them  in  any  court."  This  construction  would 
give  the  plaintiff  the  right  to  sue  in  either  of  the  courts  designated 
iu  the  57th  section  of  the  act  of  1864,  not  upon  the  ground  that 
the  right  to  sue  in  the  State  courts  was  given  by  the  act  of  Con- 
gress, because  it  was  held  in  Houston  v.  Moore,  5  Wheat.  1,  that 
Congress  cannot  confer  jurisdiction  upon  any  courts  but  such  as 
exist  under  the  Constitution  and  laws  of  the  United  States,  but 
upon  the  ground  that  State  courts  may  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  State,  and  not  prohibited  by 
the  exclusive  jurisdiction  of  the  Federal  courts.  I  think  the 
proper  construction  to  be  put  upon  section  57  of  the  act  of  1864,  in 
regard  to  the  power  conferred  of  bringing  actions  in  specified  courts, 
is  permissive  and  not  mandatory. 

There  are  no  words  of  exclusion  in  the  act;  and  it  is  a  general 
rule  ao  to  jurisdiction,  that  to  confer  it  upon  one  court  does  not 
operate  to  oust  other  courts  otherwise  possess  ing  it,  for  the  reason 
that  concurrent  jurisdiction  is  not  inconsistent.  Delafield  v.  State 
of  lllinoisy  2  Hill,  160.  At  all  events,  the  jurisdiction  of  State 
courts  should  not  be  taken  away  upon  doubtful  or  ambiguous  lan- 
guage. 

Judgment  affirmed^ 
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(49  Vt.  30.) 

Tender  —  after  isftue  of  writ  —  Cotts, 

After  a  writ  had  been  saed  out  to  recorer  a  debt,  and  delivered  to  an  officer  for 
services,  the  debtor  tendered  the  amount  of  the  debt  with  interest  but 
without  costs.  Held,  that  the  tender  was  good,  as  the  suit  was  not  com- 
menced, except  for  the  purpose  of  preventing  the  running  of  the  statute  of 
limitation,  until  the  writ  was  served. 

ACTION  on  book  account.     The  auditor  reported  that  the  first 
two  items  only  of  the  plaintiffs'  account  were  properly  charged, 
5ind  that  the  plaintiffs  should  recover  therefor,  if  the  defendant  b*^ 
not  made  a  good  tender  of  the  sum  due  ;  that  the  plaintiffs  y  > 
eented  their  account  to  the  defendant,  who  refused  to  pay  it.  V«-r  t 
upon  the  plaintiffs  made  a  writ  against  Iiim,  and  placed  it  /n  Cii» 
hands  of  a  sheriff,  with  instructions  to  serve  it ;  and  that  after- 
ward, on  the  same  day,  and  while  the  writ  was  so  in  the  hands  of 
the  sheriff  unserved,  the  defendant  made  a  tender  to  the  plaintiffs 
of  a  sum  sufficient  to  pay  the  said  first  two  items  of  the  plaintiffs' 
account,  with  interest  thereon  to  that  date. 

The  court,  proformay  adjudged  the  tender  sufficient,  and  rendered 
judgment  for  the  defendant  to  recover  his  costs;  to  which  the 
plaintiffs  excepted. 

Randall  &  Durante  pro  se, 

J,  A,  Wing  {J.  0.  Livingston  with  him),  for  defendant,  cited 
3fead  v.  Arms,  2  Vt.  180  ;  La77ib  v.  Day  et  al,  8  id.  407  ;  Hall  el  al.  v. 
Feck  et  al,  10  id.  474;  3fcDanieh  v.  Jieed  et  al,  17  id.  674  ; 
Downer  v.    Garland,  21  id.   302  ;  Kirby  v.   Jackson,  42  id,  552  ; 

StudxveU  v.  Cooke,  38  Conn.  549. 

Hoss,  J.  The  amount  tendered  the  plaintiffs  by  the  defendant 
was  sutiicicnt  to  cover  the  sum  found  due  them  at  that  time  by  the 
auditor,  unless  they  have  the  right  to  add  the  expense  of  the  writ 
in  tliis  suit.  Tlie  phiintifTs  had  sued  out  the  writ  and  placed  it  in 
the  officer's  hands  for  service,  but  the  same  had  not  been  served   at 
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the  time  the  tender  was  made.  The  statute  (Gen.  Stats.,  oh.  125,  §  7) 
provides,  that  after  a  "Buit  has  been  commenced,  a  tender,  to  be 
effectual  to  bar  further  costs,  must  be  sulfficient  to  cover  the  debt 
and  costs  that  had  accrued  before  the  making  of  the  tender.  Hence 
the  real  question  is,  whether  the  suit  was  legally  commenced  before 
the  tender  was  made.  For  the  single  pui'pose  of  preventing  the 
running  of  the  statute  of  limitations^  the  time  of  the  issuing  of  the 
Aviit,  if  served  and  returned  within  the  time  limited  therein,  is  held 
in  this  State  to  be  the  commencement  of  the  suit.  Such  act  of  the 
creditor  evinces  a  settled  purpose  no  longer  to  sleep  upon  his  rights 
and  allow  the  time.liir/itgd  by  stiafcntcj  in  which  tho. law  will  j>ro 
Bume  the  debt  to  havo  been  .paia,:io  el^vse..  For  all  ot^ic^pnrpcK^s,. 
the  commencement  of  the  suit  is  held  to  be,  in  sixits  inter  partes^ 
the  service  of  the  writ  upon  the  defendant,  or  the  bringing  the  de- 
fendant into  such  legal  relations  to  the  plaintiff  as,  if  the  writ  is 
duly  returned  and  entered  in  court,  will  give  the  court  jurisdiction 
of  the  defendant.  It  might  be  somewhat  different  in  legal  pro- 
ceedings in  the  nature  of  proceedings  t7i  rem.  The  foregoing 
Kcems  to  be  the  result  of  the  doctrine  announced  in  Kirhy  v. 
Jackson^  42  Vt.  552.  The  question  in  regard  to  the  exact  point  in 
legal  proceedings  when  the  plaintiff  first  lias  the  right  to  tax  costs 
against  the  defendant  is  raised  for  the  first  time  in  this  State,  as  far 
as  we  are  aware,  in  the  case  at  bar.  It  is  conceded  by  the  plaintiffs 
that  that  |X)int  is  not  reached  until  the  suit,  as  regards  the  defend- 
ant, is  commenced.  The  question  in  the  case  at  bar  has  been 
before  the  courts  of  England,  and  in  some  of  the  States.  Briggs  v. 
Coverly,  King's  Bench,  1800 ;  Hepburn  v.  Flunketi,  8  Irish  Law 
Bep.  10 ;  Hull  v.  Peters,  7  Barb.  3t31,  overruling  Retan  v.  Drew,  19 
Wend.  304  ;  Studwell  v.  Cooke,  38  Conn.  549.  In  the  last  case,  the 
authorities  are  carefully  reviewed,  and  in  all  the  cases  cited  it  is 
held,  as  we  think,  correctly,  that  the  service  of  the  writ  is  the 
commencement  of  the  suit  for  the  purpose  of  taxing  costs. 

Jiidg7nent  affirmed. 
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(49  Vt.  46  ) 

Sale  —  Implied  warranty  —  Latent  defect, 

I 

The  vendor  of  an  article  for  a  particular  purpose  does  not  impliedly  warrant 
it  againnt  latent  defects  unknown  to  him,  and  which  have  been  produced 
by  the  unskill  fulness  of  the  manufacturer  or  previous  owner,  without  his 
%  ;  •}sX^ofr\a^<^  Orrf^ult;  efc^.t^tfete  J^^  ^e  ja-,  of  it^tjlf,  equivalent  to  a  posi- 
•    'twe 'albnoiation'thfCt  theZaliic)ft'ha^«er{afii*  InCef out  qualities  inconsistent 
with  the  alleged  defects. 
Thus,  when  defendant  sold  to  plaintiff  a  shaft  for  the  purpose  of  driving  ma- 
chinery, and  defendant  was  not  the  maker  of  the  shaft,  but  had  turned  and 
prepared  it  for  tlie  pulleys,  and  the  shaft  afterward  broke  by  reason  of  a 
defect  in  the  original  manufacture,  not  caused  by  defendant,  and  not  dis- 
coverable by  any  ordinary  inspection  or  examination,  Jield,  that  there  ^vas 
no  implied  warranty,  and  that  defendant  wad  not  liable.       {See  note,  p.  104.) 

ASSUMPSIT  upon  a  warranty  of  a  piece  of  wrought  iron  shaft- 
ing. The  case  was  referred,  and  the  court,  at  the  September 
Term  preceding,  rendered  judgment  on  the  report  for  the  defendant 
Exceptions  by  the  plaintiff.     The  case  appears  in  the  opinion. 

You7ig,  for  plaintiff. 

Edwards  S  Dickerma7i,  for  defendant. 

Ross,  J.  The  plaintiff  claims  to  recover  of  the  defendant  dam* 
ages  sustained  by  two  defects  —  one  an  imperfect  weld  and  the  other 
a  flaw  —  in  a  wrought  iron  shaft,  twenty-four  feet  long  and  two 
inches  in  diamolcr,  that  he  purchased  of  the  defendant.  The  de- 
fendant did  not  manufacture  the  shaft,  further  than  to  turn  it  the 
whole  length,  so  that  tlie  plaintiff  could  attach  pulleys  to  it  at  any 
point  he  chose.  There  is  no  complaint  that  the  defendant  did  not 
properly  perform  what  work  he  did  upon  the  shaft.  The  defects 
in  the  shaft  were  alike  unknown  to  the  defendant  and  the  plaintiff, 
and  seem  not  to  have  been  discoverable  bv  any  ordinary  inspectioa 
or  examination.  The  defendant,  at  the  time  of  the  sale,  was  car- 
rying on  the  business  of  a  foundry  and  machine  shop,  and  held 
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himfiell  out  as  skilled  in  whatever  pertained  to  that  business.  He 
was  informed  that  the  plaintiff  desired  to  purchase  the  shaft  for 
the  purpose  of  attaching  various  pulleys  for  the  propulsion  of  such 
machines  as  he  should  wish  to  use  in  the  manufacture  of  carriages, 
bat  it  is  not  found  that  the  defendant  was  informed  of  the  exact 
position  in  which  it  was  to  be  hung,  or  what  particular  machines 
it  was  expected  to  propel.  The  sale  of  the  shaft  was  by  the  pound, 
with  an  agreed  price  per  day  that  the  defendant  should  charge  for 
the  time  required  to  turn  and  fit  it.  The  defendant  had  nothing 
to  do  with  the  hanging  of  the  shaft.  There  was  no  express  war- 
ranty nor  undertaking  by  the  defendant  in  regard  to  the  shaft.  It 
was  of  the  required  size  and  length.  The  question  presented  is, 
whether  on  these  facts  the  law  implies  a  warranty  by  the  defend- 
ant against  latent  defects  occasioned  by  its  imperfect  manufacture 
before  it  came  into  the  hands  of  the  defendant.  The  general  doc- 
trine that  the  vendor  of  an  article,  manufactured  by  him  for  a 
particular  purpose,  impliedly  warrants  it  against  all  such  defects  as 
arise  from  his  unskillfulness  either  in  selecting  the  materials  or  in 
putting  them  together  and  adapting  them  to  the  required  purposes, 
is  well  established.  It  is  immaterial  whether  the  manufacture  of 
the  article  precedes  or  follows  the  sale,  provided  the  vendor  is  the 
manufacturer.  Beals  v.  Olmsteady  24  Vt.  114  ;  Pease  v.  Sahm,  38 
id.  432 ;  Jones  v.  Bright,  5  Bing.  533. 

For  analogous  reasons,  where  the  sale  is  by  sample,  the  vendor 
impliedly  warrants  that  the  article  sold  shall  correspond  with  the 
sample  in  kind  and  quality.  Bradford  v.  Manly ,  13  Mass.  139. 
But  says  Parker,  C.  J.,  in  delivering  the  opinion  in  that  case- 
'*  That  there  is  not  an  unknown  and  invisible  defect,  owing  to 
natural  causes  or  to  previous  management  of  some  former  dealer, 
he  may  not  be  presumed  to  affirm  when  he  shows  the  sample;  and 
as  to  these  particulars,  an  express  warranty  may  be  required  con- 
sistently with  confidence  in  the  fair  dealing  of  the  vendor."  Par- 
hinson  v.  Lee,  2  East,  314. 

Generally,  in  all  sales  of  provisions,  there  is  a  like  implied 
warranty  that  they  are  wholesome.  1  Pars,  on  Cont.  470,  and 
notes.  But  this  doctrine  has  exceptions,  and  is  held  applicable 
only  when  the  vendor  is  the  producer,  or  when  he  exposes  them 
for  sale  for  domestic  use  as  a  provision  dealer.  Burnhy  v.  BoUeit, 
16  M.  &  W.  644;  Emerson  v.  Brigham,  10  Mass.  197;  Emerto?^ 
T.  Mathews,  31  L.  J.   Exch.   139  ;  7  H.  &  N.  586.     In  the  case 
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last  cited,  the  plaintiff  was  a  butcher  and  retailer  of  meat,  and 
the  defendant  was  a  commission  salesman  of  meat  in  Xewgate 
market.  The  defendant  exposed  a  carcass  for  sale  that  appeared 
sound  and  wholesome,  and  sold  the  samf  to  the  plaintiff.  The 
plaintiff  cut  up  the  carcass  and  sold  portions  of  it  to  some  of 
his  customers.  On  being  cooked,  it  proved  unfit  for  food.  The 
court  held  that  the  defendant  was  not  liable  on  an  implied  war- 
ranty that  it  was  wholesome,  and  that  the  doctrine  of  implied 
warranty  did  not  apply  to  a  commission  salesman.  The  plain  tiff^ 
relies  much  on  the  leading  case  of  Jo7ies  v.  Bright^  ante.  In  that 
case,  the  defendant  was  the  manufacturer  of  the  copper  sheathing^ 
which  proved  defective  through  some  imperfection  in  the  manu- 
facture. Oray  v.  Cox,  4  B.  &  C.  108,  is  like  Jones  v.  Bright y 
save  in  the  single  particular  that  the  defendant  did  not  manufac- 
ture the  copper  sheathing  which  proved  defective,  and  was  held 
by  the  sale  not  to  have  impliedly  warranted  it  against  a  latent 
defect  occasioned  by  unskillfulness  in  its  manufacture.  We  think 
the  result  of  the  cases  on  implied  warranty  is,  that  the  vendor  of 
an  article  for  a  particular  purpose  does  not  impliedly  warrant  it 
against  latent  defects  unknown  to  him,  and  which  have  been  pro- 
duced through  the  unskillfulness  of  some  previous  manufacturer  or 
owner,  without  his  knowledge  or  fault,  except  in  those  cases 
wliere  the  sale  of  the  article  by  him  is,  in  and  of  itself,  legally 
equivalent  to  a  positive  affirmation  that  the  article  has  certain 
inherent  cpialities  inconsistent  with  the  claimed  defects,  as  is  the 
case  in  the  sale  of  i)rovisions  for  domestic  use.  On  this  ground, 
the  defendant  is  not  liable  on  an  implied  warranty  of  the  shaft  for 
the  latent  defects  that  caused  it  to  break,  and  were  wlioUy  un- 
known to  him,  and  were  not  produced  through  any  fault  or  unskill- 
fulness on  his  part,  but  wholly  through  the  fault  or  unskillfulness 
of  the  manufacturer  of  the  shaft  from  the  raw  material. 

Judgment  affirmed. 

Note  by  the  Reporter. — Upon  the  sale  of  nii  article  by  the  matiufacturer^ 
there  is  an  implied  warraiitv  that  it  will  answer  the  purpose.  Leopold  v.  Van 
Kirk,  27  Wis.  152;  Broirn  v.  Murphec.  31  Miss.  91;  Cnunini;kam  v.  HalU  I 
Spraguo,  404;  lien-H  v.  Williams,  16  III.  60;  Walton  v.  Codu,  1  Wis.  420;  Breuton 
V.  Davis,  S  Blackf.  317;  Robinson  Machine  Works  v.  CUandUr,  56  Ind.  675; 
Fisk  V.  Taxiky  12  Wis.  276;  liofjers  v.  Mies,  11  Ohi<»  St.  48. 

But  see  Maitfiews  v.  Harston,  3  Piltsb.  149,  wherein  the  seller  of  hid  owii 
manufactured  articlt^s  was  held  to  no  higher  obligation  than  the  vendor  of 
goods  of  another's  make. 
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There  is  nlso  bti  Implied  warraiitj  against  latent  defects  growing  out  of  the 
pn^cess  <tf  niiinufacture,  Hoe  v.  Snnborn,  *£i  N.  Y.  552,  but  not  against  latent 
defects  in  the  materiala  employed.  Id.,  wherein  the  cases  are  reviewed  at 
length. 

If  the  bujer  bujs  a  ajMcific  article  from  the  manufacturer,  relying  on  his 
own  judfnneut,  there  is  no  implied  warranty  that  it  will  answer  the  use  for 
which  it  is  purchased.  Chanter  v.  Hopkins,  4  M.  &  W,  31)9;  OUivant  v.  Baytey^ 
5g.  B.  288;  ArchdaU  v.  Moore,  19  111.  565;  Whitmoi-e  v.  SouUi  Boston  Iron  Co., 
2  Allen.  58. 

The  rule  was  stated  by  Mr.  Justice  MelLiOR  in  JoneM  v.  JiwU  I-**  R-«  3  Q.  B. 
197,  as  follows : 

*'  Where  a  manufacturer  or  dealer  contracts  to  supply  an  article  which  he 
maiiafactures  or  produces,  or  in  which  he  deals,  to  be  applied  to  a  particular 
purpose,  so  that  the  buyer  necessarily  trusts  to  the  judgment  or  skill  of  the 
naiiafacturer  or  dealer,  there  is  in  that  case  an  implied  term  of  warranty  that 
it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied." 

The  same  judge  further  said:  **  Where  a  manufacturer  undertakes  to  sup- 
ply goods  manufactured  by  himself  or  in  which  he  deals,  but  which  the  vendee 
has  not  had  the  opportunity  of  inspecting,  it  is  an  implied  term  in  the  contract 
that  he  shall  supply  a  merchantable  article."  Id.;  Lainy  v.  Fiih/eou,  4  (^amp. 
169;  6  Taunt.  108.  And  see  Oammell  v.  Gunhy,  52  Ga.  504;  Rice  v.  Forityth, 
41  Md.  880;  Hoe  v.  Sanborn,  21  N.  Y.  552;  Brown  v.  Sayles,  27  Vt.  227;  Whit- 
^iore  V.  South  Boston  Iron  Co^,  2  Allen,  58;  Button  v.  Gerrish,  9  Cush.  89. 

Whether  or  not  an  article  has  been  sold  for  a  particular  purpose  is  a  question 
of  fact  for  the  jury.     Randall  v.  Newson,  2  Q.  B.  Div.  102. 

lu  purchasing  from  a  manufacturer,  the  implied  warranty  is  that  the  article 
will  reasonably  perform  all  the  operations  and  purposes  that  articles  of  the 
particular  kind  contracted  for  would  perform,  and  not  that  it  will  perform 
what  articles  of  a  different  kind  though  of  the  same  general  class  would  per- 
fonn,    Robinson  Machine  Works  v.  Chandler,  5G  Ind.  575. 

Where  the  vendor,  in  an  executed  sale  of  an  article  for  a  specific  purpose,  is 
not  the  manufacturer  thereof,  a  warranty  of  fitness  ia  not  implied  merely 
because  the  vendor  knew  that  the  article  was  intended  for  such  purpose. 
liitrUeU  V.  Hoppoch,  34  N.  Y.  118;  Deming  v.  Foster,  42  N.  H.  I(i5:  Mnson  v. 
OioppeZ,  15  Gratt.  572;  Dickson  v.  Jordan,  11  Ired.  166;  Kohl  v.  Lind  ey,  39  111. 
195;  Humphreys  v.  Coinliney  8  Blackf.  508.  But  see  Benls  v.  Olmnlead,  24  Vt. 
114. 

The  rule  is  otherwise  where  the  contract  is  executory.  Pacific  Iron 
Works  V.  NetchnU,  34  Conn.  67;  Haviilton  v.  Oanyard,  34  Barb.  204;  Kingsbury 
V.  Tay/o»-,  29  Me.  508;  HaiUts  v.  McKee,  2  Litt.  (Ky.)  227;  McClunu  v.  Kelley, 
21  Iowa,  506;  and  see  note  to  Boyd  v.  Wilson,  post. 

Ill  Dounce  v.  Dow,  64  N.  Y.  411,  the  defendants  ordered  of  plaintiff,  a  dealer 
ill,  but  not  a  manufacturer  of,  iron,  ten  tons  of  *'  XX  pipe  iron,"  to  be  used  in 
the  manufacture  of  castings  for  farming  implements  which  required  soft,  tough 
iron.  Plaintiff  forwarded, iron  of  the  brand  specified  and  billed  it  as  such, 
which  was  accepted  by  defendant,  without  testing,  and  a  large  portion  used, 
when  it  was  discovered  to  be  hard  and  brittle  and  unfit  for  the  required  pur- 
P'««.  In  an  action  upon  a  note  given  for  the  purchase-money,  wherein  defend- 
ant set  up  as  a  counter-claim  the  damages  sustained  by  the  use  of  the  iron,  it 
*as  held  that  there  was  a  warranty  of  the  character  of  the  iron  as  "  XX  pipe 
inin,"  but  not  as  to  any  certain  quality  of  that  brand,  as  plaintiff  could  not  be 
presumed  to  know  the  precise  quality  of  every  lot  bought  and  sold  by  him,  aud 
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that  plalutiff,  iu  the  absence  of  fraud,  wati  only  bound  to  deliver  irou  of  the 
specified  braud;  aud  that  it  was  not  enough  that  plaintiff  knew  the  purpose 
fur  which  it  was  required,  and  that  to  bind  him  to  deliver  the  quality  required 
defendant  should  have  exacted  a  specific  warranty.  Church,  C  J.,  said :  ''  The 
article  ordered  was  *  XX  pipe  iron,'  and  the  same  was  forwarded  and  billed 
as  such.  This  was  a  warranty  of  the  character  of  the  article  within  the  decis- 
ion in  Hawkins  v.  Pembertoiiy  51  N.  Y.  198,  which  modified,  to  some  extent,  the 
earlier  decisions  of  S^ixas  v.  Woods^  2  Caines,  48,  and  Su*eet  v.  Colgate^  :M  Johns. 
196.  The  words  '  pipe  iron '  referred  to  the  furnace  where  manufactured,  and 
*XX '  to  the  braud  indicating  the  quality.  The  plaintiff  was  not  a  manufac- 
turer, but  a  detUer  in  '  pig  metals,*  aud  was  not  presumed  to  know  the  precise 
quality  of  every  lot  of  pigs  bought  and  sold  by  him,  bearing  that  braud,  and 
hence  cannot  be  held  to  have  warranted  that  the  pigs  in  question  were  of  any 
certain  quality.  Hoe  v.  Sa^iborny  'Zi  N.  Y.  5.>2.  There  was  no  fraud.  Both 
parties  supposed,  doubtless,  that  the  iron  was  firdt  quality  for  the  purpose  for 
which  it  was  intended.  But  it  is  not  enough  that  the  plaintiff  knew  such  pur- 
pose. 34  N.  Y.  118.  The  defendant  should  have  exacted  a  specific  warniuty, 
and  then  both  parties  would  have  acted  understandiugly.  If  the  defendants 
hiid  ordered  XX  pipe  iron,  which  was  tough  and  soft,  and  fit  for  manufactur- 
ing agricultural  implements,  and  the  plaintiff  had  agreed  to  deliver  iron  of  that 
qualitj*,  a  warranty  would  have  been  established  which,  probably,  within  tiio 
case  of  Day  v.  PooU  52  N.  Y.  416,  would  have  survived  the  acceptance  of  the 
article.  Here  both  parties  acted  in  Kood  faith.  The  defendants  ordered  simply 
XX  pipe  iron,  supposing  that  such  iron  was  always  tough  and  soft.  The  plain- 
tiff forwarded  the  iron  under  the  same  impression.  The  iron  proved  to  bo 
brittle  and  hard,  aud  the  question  is,  which  party  is  to  bear  the  loss?  Tbo 
plaintiff  (in  the  absence  of  fraud)  was  only  bound  by  his  contract,  which  was 
to  deliver  XX  pipe  iron,  and  we  are  now  assuming  that  MUch  iron  was  delivered. 
If  so,  he  was  relieved  from  liability.". 

In  Rayidall  v.  iVeirson,  2  Q.  B.  Div.  102,  it  was  laid  iown  as  a  general  prin- 
ciple that  on  the  sale  of  an  article  for  a  specific  purpose,  there  is  an  implied 
warranty  that  it  is  reasonably  fit  for  the  purpose,  even  as  against  latent  defects. 
In  that  case  the  plaintiff  ordered  and  purchased  of  the  defendant,  who  was  a 
coach  builder,  a  pole  for  his  carriage «  The  p<»le  broke  while  in  use,  and  plain- 
tiff's horses  became  frightened  and  were  injured.  In  an  action  for  the  recovery 
of  damages,  the  jury  found  that  the  pole  was  not  reasonably  fit  for  the  car- 
riage, but  that  defendant  had  been  guilty  of  no  negligence.  It  was  held  that 
the  plaintiff  was  entitled  to  recover  the  value  of  the  pole  and  also  the  damaj^es 
sustained,  if  it  appeared  that  the  injury  was  the  natural  consequence  of  the 
defect  in  the  pole.    The  judgments  were  as  follows: 

Brett,  J.  A.  **This  case  was  tried  upon  the  footing  that  it  was  an  actioti 
brought  against  the  defendant,  a  coach  builder,  to  recover  damages  in  respect 
of  injuries  to  the  plaintiff's  horses  and  carriage,  by  reason  of  the  defendant 
having  supplied  to  the  plaintiff  a  defective  carriage  pole.  The  jury  found  that 
the  pole  was  not  reasonably  fit  and  proper  for  the  use  of  the  carriage;  but  that 
there  was  n\i  negligence  on  the  part  of  the  defendant  (including,  of  coui-se,  his 
servants  or  agents)  in  supplying  the  pole.  The  price  of  a  new  pole  was  3/.  The 
damage  done  to  the  horses  and  carriage  was  much  more.  But  the  only  daTua^»>s 
found  by  the  jury  were  31.  Upon  these  findings,  the  Court  of  Queen's  Bench, 
applying  to  this  contract  the  principle  laid  down  \\\  Readheadw  Midland  H'sf 
Co.,  Law  Rep.,  2  Q.  B.  413;  in  error,  4  Q.  B.  379,  gave  judgment  for  the  defetid« 
ant.    No  dispute  was  made  at  the  trial,  or  iu  argument,  as  to  the  nature  of  the 
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order  given  and  accepted;  the  queslioiig  argued  were  whether  the  defendant 
wa!«  liable  at  all,  and  what  wiis  the  extent  of  damages  to  which  he  might  be 
subjected,  if  he  was  liable  at  all.  Now,  as  to  these  questions,  it  is  to  be  taken, 
although  nothing  specific  seems  to  have  been  said,  that  the  order  (^iveti  and 
accepted  was  nut  merely  for  a  pole  in  general,  but  for  the  supply  of  a  pole  for 
the plaintifTrt  carriage;  and  that  the  contract  therefor  was  for  the  purchase 
and  sale,  or  supply,  of  an  article  for  a  specific  purpose.  In  other  words,  the 
Bobject-matter  of  the  contract  was  not  merely  a  pole,  but  a  pole  for  the 
purchaser's  carriage;  or,  to  state  the  proposition  in  an  equivalent  form,  the 
thing  which  would,  if  the  contract  were  fo-rnially  drawn  up,  be  described  in  it 
as  the  subject-matter  of  it,  would  not  be  merely  a  pole  generally,  but  a  pole  to 
De  purchased  for  a  specific  purpose,  namely,  to  be  used  in  the  plaintiflTs  car- 
riage. The  question  is,  what,  in  such  a  contract,  is  the  implied  undertaking 
of  the  seller  as  to  the  efficiency  of  the  pole?  Is  it  an  absolute  warranty  that 
(he  pole  shall  be  reasonably  fit  for  the  purpose,  or  is  it  only  partially  to  that 
effecu  limited  to  defects  which  might  be  discovered  by  care  and  skill  ? 

In  order  to  decide  this  question  it  seems  advisable  to  ascertain  the  primary  or 
Rnrerning  principle  on  which  the  earlier  cases  were  decided,  and  to  see  whether 
the  principle  ou  which  they  were  decided  ought  to  be  modified  by  the  decision 
\u  Reudfttad  v.  Midland  Ry.  Co.j  Law  Rep.,  2  Q.  B.  412;  in  error,  4  Q.  B.  379. 
The  earliest  case  seems  to  be  Parkiiison  v.  Lee,  2  East,  314,  in  1802.  It  is  suf- 
ficient to  say  of  it  that,  either  it  does  not  determine  the  extent  of  a  seller's 
liability  on  the  contract,  or  it  has  been  overruled.  Neither  can  the  case  of 
Either  v.  Sarnuda^  1  Camp.  190,  in  1808,  be  said  to  decide  any  thing.  The  first 
eases  of  importance  are  Gardiner  v.  Qray^  4  Camp.  144,  and  Laing  v.  Fidgeon,  6 
Taunt.  108,  in  1815.  In  Gordi»ier  v.  Oray,  4  Camp.  144,  the  contract  was  for  the 
purchase  and  sale  of  **  waste  dilk."  The  silk  was  imported,  and  the  bulk  had 
orit  been  seen  either  by  the  defendant,  tlie  seller,  or  the  plaintifi',  the  buyer. 
Lord  £lijenborouoh  said :  *'  I  am  of  opinion  that,  under  such  circumstances  '* 
{i.  e.,  a  sale  of  silk  as  waste  silk)  *'  the  purchaser  has  a  rif^^ht  to  expect  a  salable 
article,  answering  Vie  description  in  Vie  contract.  Without  any  particular  war- 
ranty, this  is  an  implied  term  in  every  such  contract,"  The  contract  was  for 
the  purchase  and  sale  of  a  commodity  described  generally,  not  described  to  be 
ordered  or  supplied  for  a  particular  purpose.  The  description  of  it  was  that  it 
was  tros/e  silk.  From  that  it  is  implied  that  it  is,  or  in  other  words,  it  is  assumed 
that  it  might  be,  specifically  described  as  stdahle  waste  silk.  The  decision, 
therefore,  is  that  the  commodity  offered  and  delivered  must  answer  the  descrip- 
tion of  it  and  be  salable  waste  silk.  The  priuoiple  is  that  the  comqiodity 
offered  must  answer  the  description  of  it  in  the  contract.  Laing  v.  Fidgeon,  G 
Taunt.  108,  is  to  the  same  effect.  In  Gh-ay  v.  Cox,  4  B.  &  C.  108, 115,  in  1825,  the 
case  was  decided  on  a  variance ;  but  Abbott,  C.  J.,  stated  that  ho  was  of  oj^inion 
"  that  if  a  person  sold  a  commodity /or  a  particular  purpose,  he  must  be  under- 
stood to  warrant  it  reasonably  fit  and  proper  for  sucfi  purjjose.''  The  com- 
modity offered  was  copper  for  sheathing  the  ship  Coventry.  It  was  proved  that 
no  defect  could  be  discovered  by  inspection  of  the  article,  and  it  was  admitted 
that  the  defendants  were  ignorant  of  the  defective  quality  of  Uio  copptrr.  It  is 
obvious  that  Lord  Tenterdbn  did  not  consider  the  seller  relieved  by  reason  of 
the  defect  being  latent.' 

This  ruling  of  Lord  Tentbrden  was  adopted  in  the  decision  of  Jones  r.  Bright, 
5  Biug.  533,  540,  in  1829.  The  contract  was  for  copper  sheathing  for  a  ship. 
The  question  proposed  by  Ludlow.  Serjt.,  in  argument  was,'*  whether  the  hiw 
wiU,  acoordiug  to  the  dictum  of  Lord  Tenterben,  in  Gray  v.  Cox,  4  B.  &  C.  at 
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p.  115,  lay  upon  the  seller  or  maimfiicturer  an  obli^tion  to  warrant  in  allcase^ 
that  the  article  which  he  sells  shall  be  reasonably  fit  and  proper  for  the  purpose 
fr)r  which  it  is  intended,  and  ronder  him  responsible  for  all  the  consequoncHs 
which  may  result,  if  it  shall  be  found  not  to  answer  the  purpr)se  for  which  it 
was  designed,  and  t/iaf,  on  uccoiuU  of  some  latent  defect  of  xchich  he  was  ignoy- 
ani^  and  which  shall  not  be  proved  to  have  arisen  from  any  want  of  skill  on  hin 
parf,  or  the  use  of  improper  materials,  or  any  accident  against  whicf^  hmnnn 
pmdence  might  have  been  cajmble  of  guarding  him . "  Here,  therefore,  the  whole 
proposition,  with  and  without  limitations,  was  plainly  laid  before  the  judges 
for  their  consideration. 

The  answer  given  by  Best,  C  J.,  was:  '*  I  wish  to  put  the  case  on  a  broad 
principle.  If  a  man  sells  an  article  he  thereby  warrants  that  it  is  merchant- 
able —  that  it  is  fit  for  some  purpose.    If  he  sells  it  for  that  particular  purpose, 

he  thereby  warrants  it  fit  for  that  purpose Whether  or  not  an  sirticle 

has. been  sold  for  a  particular  purpose  is,  indeed,  a  question  of  fact;  but  if 

sold  for  such  purpose,  the  sale  is  an  undertaking  that  it  is  fit The  law 

then  rer^olves  itself  into  this*  that  if  a  nuui  sells  generally,  he  undertakes  tb:U 
the  article  sold  is  fit  for  some  purpose;  if  he  sells  it  for  a  particular  purpose,  he 
undertakes  that  it  shall  be  fit  for  that  particular  purpose."  Nothing  can  bt* 
more  clear  than  that  the  rule  is  advisedly  enunciated  as  a  warranty  without 
limitation.     Brown  v.  Edifington,  2  M.  &  G.  279,  is  to  the  same  eflPect. 

In  Wieler  v.  Schilizzi,  17  C.  B.  619,  C22;  25  L.  J.  (C.  P.)  89,  the  conti-act  wa« 
for  "  Csilcutia  linseed."    Jervis,  C  J.,  told  the  jury  that  the  qnestion  for  them 
to  consider  was,  "whether  there  was  such  an  admixture  of  foreij^n  subeitances 
in  it  as  to  alter  the  distinctive  character  of  the  article,  and  prevent  it  from 
answerinj?  f he  (i<?«rWp/io/t  o/ i£  in.  the  contract.*"    Ckesswell,  J.,  said,  "They 
were  to  say  whether  the  article  delivered  did  not  reasonably  answer  the  ih'srrip- 
tion  of  Calcutta  linseed."     Ckowder,  J.,  said,  "  The  jury  in  effect  found  that 
the  article  delivered  did  not  reasomibly  answer  the  description  in  the.  contract.'" 
WiLLES,  J.,  said,  "The  purchaser  had  a  right  to  expect,  not  a  perfect  article, 
but  an  article  which  would  be  salable  in  the  unirkeb  as  (\ilcntta  linseed.     If 
he  got  an  article  so  adulterated  as  not  reasonably  to  anKwer  Ihut  deHrription,  he 
did  not  get  what  he  bargained  for."     In  this  case  it  is  to  be  ol)>iir\  ed   that  all 
the  judges  adopted  the  form  of  stating  the  principle  which  was  used  by  Lord 
Ellexborocqh  in  Gardiner  v.  Gray,  4  Camp.  144.     In  yiehot  v.  Godts^  10  Ex. 
191;  23  L.  J.  (Ex.)  314,  the  contract  was  **  foreign  retlned  rape  oil,  warranted 
only  equal  to  samples."    The  oil  offered  was  equal  to  samples,  but  both  samples 
and  oil.were  adulterated.     Parke,  B.,  told  the  jury  "  that  the  statement  in  the 
Bold- note  as  to  the  samples  related  to  the  quality  only  of  the  article^  and  that 
according   to  the  contract  the  defendant  was  entitled  to  have  the  rape  «»il 
delivered  to  him."     Platt,  B.,  in  banc,  said,  "  I  understand  that  the  oil  to  be 
delivered  was  to  be  equal  to  the  samples  in  qindity.     But  the  defendant  did  ut>t 
refuse  to  accept  the  oil  tendered  to  him  on  the  ground  that  it  did  not  equal  the 
samples,  but  on  account  of  its  not  being  foreign  refined  rape  oil  at  all. ^'     .And 
the   learned  judge  told  the  jury  that  if  they  should  think  that  was  so.  th** 
defendant  was  not  bound  to  accept  it.    That  direction  was  perfectly  c<»rrt»ct. 
If  the  jury  had  found  that  the  article  which  the  plaintiff'  tendered  was  kii<»wn 
iu  the  market  under  the  name  and  dexcription  of  foreign  refined  rape  oil,  tlie 
plaintiff  would  have  been  entitled  to  succeed ;  but  the  question  was  put  to  the 
jury,  and  they  were  of  opinion  that  it  was  not  known  as  such."    And  Parke, 
B.,  said  "*  the  evidence  went  to  shew  that  the  oil  offered  did  not  answer  the 
description  of  Vie  article  «okI." 
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This  form  of  stating  the  rule  was  distiiictlj  adopted  in  JosUng  v.  Kingeford^ 
13  0.  B.  (N.  S.)  447 ;  32  L.  J.  (C.  P. )  94,  by  Earle,  C.  J.,  and  Wfllm,  J.  Earle, 
C.  J.,  told  the  jurj  "  that  the  defendant  could  only  perform  his  part  of  the 
ooutract  by  delivering  that  which  in  commercial  Itmi^uuKe  might  properly  be 
said  to  come  under  the  denomination,  of  oxalic  acid ;  and  that,  if  they  should  be 
of  opinion  that  the  article  delivered  by  the  defendant  a»  oxalic  acid  did  not 
properly  fuyUl  that  description^  they  should  find  for  the  pluiiitiiiV 

1  have  cited  these  cases,  and  the  principles  laid  down  in  them,  in  order  clearly 
toasoertaiu  what  is  the  primary  or  ultimate  rule  from  which  the  rules  which 
hare  been  applied  to  contracts  of  purchase  and  sale  of  somewhat  dilTerent 
kinds  have  been  deduced.  Those  different  rules,  as  applied  to  such  different 
contracts,  are  carefully  enumerated  and  recognized  in  Jones  v.  Just,  Law 
Rep.,  3  Q.  B.  197.  In  8onie  contracts  the  undertaking  of  the  seller  is  said  to  be 
only  that  the  article  shall  be  merchantable;  in  others,  that  it  shall  be  reason- 
ably fit  for  the  purpose  la  which  it  is  to  be  applied.  In  all,  it  seems  to  us,  it  is 
either  assumed  t>r  expressly  stated  that  the  fundamental  undertaking  is  that 
the  article  offered  or  delivered  sfiall  answer  the  description  of  it  contained  in  the 
nmiracL  That  rule  comprises  all  the  others;  they  are  adaptions  of  it  to  par* 
ticular  kiuds  of  contracts  of  purchase  and  sale.  You  nin<«t.  therefore,  first 
determine  from  the  words  used,  or  the  circumstances,  what,  in  or  according  to 
theooiitraot,  is  the  real  mercantile  or  business  description  of  the  thing  which  is 
the  subject-matter  of  the  bargain  of  purchase  or  sale,  or,  in  other  words,  the 
contract.  If  that  subject-matter  be  merely  the  commercial  article  or  com- 
modity, the  undertaking  is,  that  the  thing  offered  or  delivered  shall  answer 
that  description,  that  is  to  say,  shall  be  that  article  or  commodity,  salable  or 
merchantable.  If  the  subject-matter  be  an  article  or  commodity  to  be  used  for 
a  particular  purpose,  the  thing  offered  or  delivered  must  answer  that  descrip- 
tion; that  is  to  say,  it  must  be  that  article  or  commodity,  and  reasonably  fit 
for  the  particular  purpose.  The  governing  principle,  therefore,  is  that  the  thing 
offered  and  delivered  under  a  contract  of  purchase  and  sulo  must  answer  the 
description  of  it  which  is  contained  in  words  in  the  contract,  or  which  would 
be  so  contained  if  the  contract  were  accurately  drawn  out.  And  if  that  be 
the  governing  principle,  there  is  no  place  in  it  for  the  suggested  limitation.  If 
the  article  or  commodity  offered  or  delivered  does  not  in  fact  answer  the 
description  of  it  in  the  contract,  it  does  not  do  so  more  or  less  because  the 
defect  in  it  is  patent,  or  latent,  or  discoverable.  And  accordingly  there  is  no 
suggestion  of  any  such  limitation  in  any  of  the  judgments  in  case:*  relating  to 
contracts  of  purchase  and  sale.  Unless,  therefore,  there  is  some  binding 
anthority  to  the  contrary,  we  ought  not  now  to  introduce  by  implication  a 
limitation  into  contracts  of  purchase  and  sale  which  has  never  been  introduced 
before. 

It  is  said  that  the  case  of  Readhead  v.  Midland  H'y  Co.,  Law  Rep.,  4  Q.  B. 
379, 388,  in  error,  is  such  a  binding  authority.  But  in  answer  to  the  cases  cited 
of  the  implied  undertaking  in  contracts  of  purchase  and  sale,  Moxtagub 
Smith,  J.,  sa^s:  "The  counsel  for  the  plaintiff  referred  to  some  of  the  case* 
in  which  it  had  been  held  that  in  contracts  for  the  supply  of  goods  for  a  par- 
ticolar  purpose,  there  is  an  implied  warranty  that  the  goods  supplied  shall  be 
reasonably  fit  for  that  purpose.  .  .  .  But  the  ugreenient  to  sell  and  ttupply 
for  a  price  which  maybe  assumed  to  represent  their  value  is  a  c<mlract  of  a 
^erent  nature  from  a  contract  to  catry,  and  luis  essentially  different  incidents 
attaching  to  it.  It  is  true  that  the  learned  judge  afterward  says:  *' Even  in 
the  cases  of  contracts  to  supply  goods,  it  may  be  a  question,  on  which  it  is  not 
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now  neoesdary  to  express  an  opiuiotif  how  far  and  to  what  extent  the  vendor 
would  be  liable  to  the  vendee  In  the  case  of  a  latent  defeat  of  the  kind  existing 
in  the  present  case  which  no  skill  or  care  could  prevent  or  detect."  But  it 
seems  impossible,  logically,  to  hold  that  a  case, — in  which  the  court  declined  to 
follow  the  decisions  on  contracts  of  purchase  and  sale,  on  the  ground  that 
those  contracts  are  of  a  different  nature,  nnd  have  essentially  different  inci- 
dents from  the  contract  to  oaii'j,  which  was  in  discussion  in  that  case, — can  be 
fairly  binding  on  this  court,  so  as  to  oblige  it  to  introduce  a  particular  limitation 
into  a  contract  of  purchase  and^ale,  because  in  that  case  it  was  introduced  into  a 
contract  >o  carry  passengers.  The  case  of  Francis  v.  CockreU,  Law  Rep.,  6  Q. 
B.  501,  503,  is  based  upon  Readhead  v.  Midland  R*y  Co.^  Law  Rep.,  4  Q.  B.  370, 
386,  and  is,  therefore,  of  itself,  no  more  a  binding  authority  on  us  in  this  case 
than  the  others.  It  is  true,  however,  that  the  Lord  Chief  Baron,  going  further 
than  the  doubt  expressed  by  Montaque  Smith,  J.,  does«  recognize  the  limita- 
tion as  applicable  to  contracts  of  purchase  and  sale.  Law  Rep.,  4  Q.  B.,  at  p. 
503.  But  the  statement  of  the  learned  judge  was  not  necessary,  and,  therefore, 
is  not  binding,  though  of  course  inviting  a  careful  considenition  of  the  older 
cuse^;.  After  such  consideration,  for  the  reasons  before  given,  we  are  of  opin- 
ion that  the  undertaking  of  the  present  defendant  was  not  restricted  by  the 
limitations  applied  to  the  contract  of  carriage  in  lieadfiead  v.  Midlaiid  R'y  Co.,, 
Law  Rep.,  4  Q.  B.  S79,  and  that,  so  long  as  the  verdict  in  this  case  standi,  it 
imposes  a  liability  on  the  defendant.  We  are,  therefore,  of  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench  directing  the  judgment  to  be  entered 
for  the  defendant  was  wrong.  In  the  Court  of  Queen's  Bench  a  cross  rule  had 
been  obtained  on  behalf  of  the  plaintiff  for  a  new  trial,  on  the  ground  of  mis- 
direction as  to  the  measure  of  damages.  In  consequence  of  the  decision 
that  the  defendant  was  not  liable  at  all,  it  became  useless  to  argue  the  point. 
But  Mr.  Gates  has  renewed  it  before  us,  and  has  asked  for  a  new  trial  on  the 
ground  of  such  misdirection,  desiring  to  have  such  new  trial  confined  to  the 
question  of  damage  only.  We  think  that  a  question  should  have  been  left  to 
the  jury  similar  to  that  which  was  left  in  Smith  v.  Oreeti,  1  C.  P.  D.  92,  namely, 
whether  the  injury  to  the  horses  was  or  was  not  a  natural  consequence  of  the 
defect  in  the  pole.  There  has  been  a  miscarriage  in  this  resi>ect  at  all  events. 
We  are  asked  to  confine  the  new  trial  to  the  question  of  damages ;  but  consid- 
ering that  the  real  question  is  not  whether  the  pole  was  perfect,  but  only 
whether  it  was  reasonably  fit,  we  cannot  think  that  the  findings  of  the  jury 
as  to  the  questions  left  to  them  in  order  to  determine  the  liability  of  the 
defendant  are  so  satisfactory  as  to  authorize  us  to  confine  the  question  to  be 
raised  on  a  new  trial  to  the  damages  only.  We  think  that  the  judgment  of 
tlie  C'ourt  of  Queen's  Bench  should  be  reversed,  and  that  the  order  should  be 
for  a  new  trial  generally,  if  the  plaintiff  elects  to  have  a  new  trial  at  all.  If  he 
does  not,  the  verdict  and  judgment  for  plaintiff  for  3/.  will  stand. 

'*  The  plaintifi"  has  succeeded  on  the  appeal,  and  should,  therefore,  have  the 
costs  of  the  appeal." 

Kelly,  C.  B.,  In  assenting  to  the  judgment  of  the  court,  observed  that  if  the 
langusige  imputed  to  him  in  FraitxdH  v.  Coc/freU,  Law  Rep.,  5  Q.  B.  at  p.  503,  be 
correctly  reported,  he  must  have  expressed  himself  inaccurately,  and  he  bad 
no  intention  to  apply  the  doctrine  in  Readltead's  CaaCy  4  Q.  B.  379,  to  a  contraci 
for  the  sale  and  purchase  of  an  article  to  be  applied  to  a  specific  purpose." 

In  Bull  V.  RobitiHon,  10  Exch.  342;  s.  c,  24  L.  J.  Exch.  165,  it  was  held  that 
an  implied  warranty  only  extends  to  the  condition  of  the  goods  when  they 
leave  the  vendor's  possessloDi  and  that  in  the  absence  of  express  stipulation  lis 


AUGUST  TERM,  1876.  1]1 

Bragg  V.  Morrill. 

i«  Dot  liable  for  any  deterioration  of  quality  rendering  tliem  uti merchantable 
at  the  place  of  delivery,  if  such  deterioration  result  necessarily  from  the 
transit. 

Where  jMrishable  goods  are  sold  to  be  shipped  to  a  distant  market,  a  war- 
muty  is  implied  that  they  are  properly  packed  and  fit  for  shlpcnent,  but  not 
that  they  will  continue  sound  for  any  particular  or  definite  period.  Mann  v. 
£r«r»eoii,  32  Ind.  355;  Leopold  v.  Van  Kirk,  JJ7  Wis.  162. 

lu  the  case  last  cited,  the  plaintiffs  purchased  of  defendants,  who  were  pack- 
ers of  meat  and  provisions,  hams  for  the  Lake  Superior  trade,  and  the  defend- 
ants afcreed  that  they  should  be  packed   in  their  "usual  good  style."     The 
defendants  were  informed  of  the  purpose  for  which  the  hams  were  purchased. 
An  express  warranty  also  was  claimed.    The  court,  Dixon,  C.  J-,  di'liverin^  the 
judgment,  said,  amon^i;  other  things:     "  What  was  the  meiininp:  of  the  express 
contract  that  the  defendants  would  pack  the  hams  in  their  usual  good  style 
and  in  a  proper  manner  for  the  Lake  Superior  trade,  as  testified  by  the  defend- 
ant Roddis,  or  of   the  warranty,  as  testified  by  the  plaintiff  Leopold,  that, 
knowing  the  hams  were  purchased  for  that  trade,  the  defendants  warranted 
them  1    Did  the  express  contract  or  the  warranty  mean,  ordinary  and  proper 
care  being  observed  in  their  shipment  and  transportation,  that  the  hams  should 
in  every  other  event  be  in  a  sound  condition  and  fit  for  use  when  they  reached 
their  place  of  destination  on  Lake  Superior?    Was  it  the  intention  that  the 
defendants  should  ^  assume  this  responsibility,  or  were  they  to  be  responsible 
only  that  the  hams  were  in  a  sound  and  suitable  condition  for  the  voyage  at 
the  commencement  of  it,  or  at  the  time  of  delivery  to  the  plaintiffs?    There  is 
or  may  be  a  most  material  difference  in  the  effect  of  these  obligations,  or  the 
extent  of  the  liability  incurred  by  them.    It  is  not  impossible  in  the  nature  of 
things  that,  even  with  the  utmost  care  and  watchfulness  for  their  safety  and 
preservation,  causes  might  have  intervened  after  delivery  to  the  plaintiffs,  and 
pending  the  transit,  which  rendered  the  hams  unwholesome  and  unfit  for  use; 
and  tho«e  causes  may  not  have  been  traceable  to,  or  may  have  been  wholly 
nncounected  with,  any  defect  existing  in  the  quality  of  the  hams  or  iu  the 
majiuer  of  packing  and  cure  at  the  time  of  delivery.    It  may  be  said,  and  may 
be  true,  that  the  intervention  of  such  causes  was  quite  improbable;  but  it  is 
enough  to  illustrate  and  sustain  the  materiality  and  truth  of  the  proposition, 
if  by  possibility  such  causes  might  have  existed,  and  might  have  produced  the 
injuries  complained  of.     The  operations  of  nature  in  such  cases  are  often  most 
hidden  and  mysterious,  and  we  oaimot  assume  that  no  such  causes  could  have 
intervened;  nor  can  we  know  what  the  jury  would  have  said,  had  the  question 
been  submitted  to  them  upon  fhe  testimony  which  was  before  them,  but  is  not 
before  us.     It  is  material,  therefore,  to  inquire  into  the  construction  and  true 
meaning  of  the  contract  or  warranty  in  this  respect,  or  whether  it  related  to 
the  quality  and  condition  of  the  hams  at  the  time  of  delivery  to  the  plaintiffs, 
or  at  the  time  they  should  arrive  at  the  port  of  destination  on  Lake  Superior; 
for  upon  this  the  correctness  of  the  instructions  of  the  court  below  to  the 
jury  principally  depends.    And  in  determining  this  question  we  are  to   be 
guided  by  the  language  of  the  contract,  or  what  was  said  between  the  parties, 
alone,  as  no  usage  of  trade  or  custom  of  dealers  in  such  cases,  by  which  the 
contract  is  to  be  governed  or  interpreted,  was  shown. 

*' Our  opinion  is,  that  the  express  contract  or  warranty,  if  it  be  properly  so 
called,  is  the  very  same  which  the  law  would  have  implied,  or  did  iuiply,  under 
the  same  circumstances,  unless  it  was  modified  by  the  fact  that  the  plaintiffs 
knew  the  hams  were  freshly  packed,  and,  therefore,  received  them  subject  to 


112  VERMONT, 


Bragg  V.  Morrill. 


any  risks  or  defects  arising  from  that  cauf*e,  a  point  not  iiecessarr  now  to  be 
deoided,  and  which  we  do  not  decide.    The  general  rule  of  law  with  respect  to 
implied  warranties  is  well  settled,  that  when  the  manufactui'er  of  an  article 
sells  it  for  a  particular  purpose,  the  purchaser  making  known  to  him  at  the 
time  the  purpose  for  which  he  buys  it,  the  seller  thereby  warrants  it  fit  and 
prpp«*r  for  such  purpose,  and  free  from  latent  defects.     This  rule  has  been 
applied  to  cases  like   the   present,  where   the  article   sold  was    provisions 
designed  for  a  foreign  market,  and  the  purpose  of  the  buyer  was  made  known 
to  the  seller  at  the  time.    It  was  so  applied  in  Pease  v.  SdbiHy  38  Vt.  432,  where 
the  sale  was  of  a  quantity  of  cheese  by  the  party  who  manufactured  it,  and  he 
was  informed  that  such  was  the  purpose  of  the  buyer.    The  court  held,  and 
we  think  correctly,  that  upon  a  sale  under  such  oiroumstances,  for  a  round 
price,  and  without  examination  by  the  purchaser,  and  especially  where  the 
article  sold  was  subject  to  latent  defects  which  oould  not  be  discovered  by 
him,  the  law  would  imply  a  warranty  that  the  article  was  fit  for  the  special 
purpose  for  which  it  was  bought.    And  see,  also,  Bigge  v.  Parkinson,  7  HurUt. 
&  Norm.  (Ezch.)  954.     And  the  same  rule  applies  here.    The  defendants  were 
engaged  in  the  preparation  or  manufacture  and  sale  of  an  article  of  provisions 
which  required  skill  and  experience  in  its  production,  and  which  was  subject 
to  certain  latent  defects;  and  when  applied  to  by  the  plaintiffs  to  furnish  or 
sell  them  the  article  for  a  specified  purpose,  the  law  implied  that  they  war- 
ranted it  to  be  as  fit  and  suitable  for  the  purpose  named,  as  any  good,  sound, 
well-prepared  article  of  its  kind  would  be,  except,  perhaps,  so  far  as  they  may 
have  informed  the  plaintiffs  to  the  contrary.    But  this  warranty  related  to  the 
ooiiditton  of  the  article  at  that  time,  and  did  not  cover  any  future  condition 
of  unsoundness  proceeding  from  any  cause  or  defect  not  then  existiufc,  or 
which  afterward  supervened.    It  did  not  have  reference  to  the  condition  of 
the  article  at  the  end  of   the  voyage,  or  in  the  foreign  market,  provided  it 
became  damaged  or  unsound  from  any  cause  or  defect  originating  after  the 
sale  and  delivery.    To  show  a  breach,  therefore,  of  such  warranty,  the  jury 
should  be  satisfied  from  the  evidence  that  it  was  defective  at  the  time  of  8;ile, 
and  should  be  instructed  that  they  must  so  find.    And  this,  we  think,  was  the 
precise  character  of  the  warranty  shown  or  claimed  to  have  been  made  between 
these  parties.     It  had  relation  to  the  condition  of  the  hams  at  the  time  of  sale, 
and  not  to  their  condition  at  the  place  to  which  they  were  to  be  transported, 
unless  such  latter  condition  originated  in  defects  existing  and  unknown  to 
the  plaintiifs  when  the  sale  took  place."     • 

But  in  Ctuthman  v.  Ilolyoke,  34  Me.  289,  where  goods  were  sold  to  be  taken  by 
the  purchaser  to  a  distant  place,  there  to  be  measured  and  paid  for  according 
to  measurement,  and  in  the  transit  thither  a  depreciation  and  loss,  commonly 
incident  to  such  passage,  occurred  without  fault  of  the  purchaser,  the  latter 
was  held  not  to  be  chargeable  with  the  loss. 

In  McOraw  v.  Fletclier^  35  Mich.  104,  Mr.  Justice  Gravbs  lays  down  the  propo- 
sition that  where  there  is  an  express  warranty  there  is  no  room  for  implicatit^u. 
And  this  was  also  held  in  Lanier  y.  Auld,  1  Murph.  (X.  (\)  138;  s.  c.  3  Am* 
Dec.  680;  WilUird  v.  Stevens,  24  N.  H.  271;  Deming  v.  FosUr,  42  id.  165;  GiU  v. 
Kaufman,  10  Kans.  571,  and  seems  to  be  the  English  rule.  Beuj.  on  Sales  i,2<l 
Am.  Kd.),  §  6G6. 

But  the  Supreme  Court  of  Wisconsin  hold  otherwise.  Merriam  v.  Fields  24 
Wis.  640;  Doothhy  v.  Scales,  27  id.  626. 

While  in  the  sale  of  an  existing  chattel  the  law  does  not,  in  the  absence  of 
fraud,  imply  a  warranty  of  the  quality  or  condition  of  the  chattel,  yet  wl&er« 
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the  sale  is  of  a  chattel  as  being  of  a  particular  description,  it  does  implj  a 
warrauty  that  the  article  sold  is  of  that  descriptiou.  Bridge  v.  Wain,  1  Stark. 
504;  Sliepherd  v.  Kait^  5  B.  &  A.  210;  Hog  ins  v.  Plympton,  11  Pick.  99;  Lamb  v, 
CnfU,  12  Mete.  S55;  Bradford  v.  ManUy,  13  Mass.  ltS9;  Winson  v.  Lombard, 
WPick.  60;  Hawkins  v.  Peniberton,  10  Am.  Rep.  595;  s.  c,  51  K.  Y.  198;  Woln 
eon  T.  Mount,  20  Am.  Rep.  425;  s.  c,  9  Vroom,  496. 

So  where  an  article  is  sold  as  a  certain  described  commodity,  and  there  is  no 
opportunity  for  the  buyer  to  inspect  it,  there  is  an  implied  warrauty  that  it  is 
of  the  description  named  and  salable  in  the  market  under  that  description. 
Oardnery.  Oray,  4  Camp.  144;  Boorman  v.  Jenkins,  12  Wend.  666;  Beebe  v. 
fMitris,  id.  413;  WaHng  v.  Mason,  18  id.  425;  Salisbury  v.  Stainer,  19  id.  159; 
Allan  V.  Lake,  18  Adol.  &  Sll.  561. 

Thus  ill  Hawkins  v.  Pemberton,  10  Am.  Rep.  696;  B.  c,  51  N.  Y.  198,  an  article 
sold  at  auction  was  described  as  '*  blue  vitriol,  sound  and  in  good  order.'*  It 
bad  the  appearance  of  that  article,  and  by  no  test  practicable  at  the  time  could 
it  be  distinguished  from  it.  It  was  in  fact  saltzburger  or  mixed  vitriol.  The 
court  held  that  the  jury  might  find  a  warranty  implied  that  the  article  was  blue 
vitriol.  The  prior  oases  of  Swett  v.  Colgate,  20  Johns.  196,  and  Seixasv.  Wood, 
2Caines,  48,  were  disapproved. 

lu  WolcottY,  Mount,  13  Am.  Rep.  488;  8.  c,  on  appeal,  20  id.  425;  9  Yroom, 
496,  a  market  gardener  applied  to  a  dealer  in  vegetable  seeds  for  **  early  strap, 
leaf  red- top  turnip  seed,"  and  seed  was  sold  to  him  as  such.  It  turned  out  to 
be  another  kind  of  turnlpseed.  The  vendor  sold  in  good  faith  and  with  knowl- 
edge of  the  purpose  for  which  the  seed  was  required.  The  Supreme  Court  of 
New  Jersey  held,  in  an  elaborate  opinion  reviewing  the  cases,  that  an  implied 
warranty  might  be  found  that  the  seed  was  as  described,  and  this  decision  wns 
affirmed  on  appeal,  and  it  was  held  that  the  vendor  was  liable  for  the  difTerence 
between  the  value  of  the  crop  actually  produced  and  that  which  would  have 
been  produced  by  the  described  seed. 

White  V.  Miller,  7  Hun,  427,  was  a  similar  case.  There  it  appeared  that  in  the 
tall  of  186r  the  defendant  told  plaintiffs,  who  were  market-gardeners,  that  he 
Ittd  r&ised  that  year  200  pounds  of  large  Bristol  cabbage  seed,  the  same  as  he 
bnd  sold  plaintiffs  that  year,  and  advised  the  latter  to  come  early  for  it.  In  the 
sprin;^  following  the  plaintiffs  went  to  defendant's  seed  store  and  ordered  six 
poands  of  *'  large  Bristol  cabbage  seed.  '*  Seed  was  sent  to  plaintiffs  in  a  pack- 
age marked  "large  Bristol  cabbage,"  and  the  bill  was  for  **8ix  pounds  large 
Bristol  cabbage.'*  The  seed  was  planted  but  failed  to  produce  a  crop  of  large 
BritUA  cabbages.  In  an  action  for  damages,  the  referee  found  that  the  seed 
was  raised  upon  stocks  of  Bristol  cabbage  but  that,  by  reason  of  the  proximity 
of  o;her  cabbage  belonging  to  defendant,  the  pollen  of  which  had  fertilized  the 
Bristol  cabbage  stocks,  the  seed  was  impure  and  not  genuine  Bristol  cabbage 
*«^  The  referee  found  that  there  was  an  implied  warranty  that  the  seed 
woold  produce  large  Bristol  cabbage,  that  there  was  a  breach  of  that  warranty, 
aadthat  the  plaintiffs  were  entitled  to  recover  the  difference  in  value  between 
the  crop  prcxluced  and  that  which  would  have  been  produced  by  the  pure  seed. 
3^  judgment  was  affirmed  at  General  Term  of  the  Supreme  Court,  but  was 
fCTersed  by  the  Court  of  Appeals  in  a  judgment  which  has  not  yet  been 
''ported-  The  reversal  was,  however,  solely  on  the  ground  of  tho  admission 
of  improper  evidence.  The  court  held  that  a  warranty  was  properly  implied 
tod  that  the  rule  of  damage  was  the  correct  one. 
Ib  the  coarse  of  an  able  opinion,  Andrkws,  J.,  stated  the  rule  we  are  now 
^  as  follows : 
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*'  A  dealer,  who  selU  an  article  describing  it  by  the  name  of  an  article  of 
oommerce,  the  identity  of  which  is  not  known  to  the  purchaser,  must  uuder- 
Btand  that  the  latter  relies  upon  the  description,  as  a  representation  by  the 
seller,  that  it  is  the  thing  described;  and  this  constitutes  a  warranty.*' 

The  court  further  held  that  the  defendants  having  grown  the  seed,  there  was, 
within  the  rule  of  Hoe  v.  Sanborn^  21  N.  Y.  652,  an  implied  warranty  that  the 
seed  was  free  from  latent  defects  arising  from  the  mode  of  cultivation. 


Pitts  v.  Brown. 

(40  Vt.  86.) 

JBkndenee  —  Parol  to  vary  deed  —  Error  in  names. 

Id  ejectment  tlie  plaintiff,  claiming  title  ander  R.,  introduced  in  evidence  a  deed 
from  R.  to  Rufus  V.  and  a  deed  from  Russel  V.  to  the  plaintiff,  and  offered 
parol  evidence  to  show  that  Rufus  V.  and  Russel  V.  were  the  same  person, 
and  that  the  latter  name  was  written  in  the  dead  by  mistake.  Held,  that 
the  evidence  offered  was  not  admissible.* 

ACTION  of  ejectment.  Plea,  the  geueral  issue.  The  plaintiff  to 
prove  his  title  to  the  demanded  premises  introduced  in  evi- 
dence a  deed  of  said  land  from  one  Bich,  to  Bufus  Vallet,  of  Mid- 
dlebury,  Vt.,  and  a  deed  from  Russell  Vallet,  of  said  Middlebury, 
to  Nathaniel  Foster,  from  whom  tlie  plaintiff  claimed  to  have 
derived  title.  The  defendant  objected  that  Russel  Vallet  was  not 
the  one  to  whom  Rich  sold  and  conveyed;  whereupon  the  plaintiff 
offered  to  show  that  the  grantee  in  the  first-named  deed  and  the 
grantor  in  the  second  were  one  and  the  same  person,  that  his  true 
name  was  Russel  Vallet,  and  that  the  writing  of  Rufus  in  the  tax 
sale  and  deed  was  a  clerical  error;  but  it  was  excluded,  to  which 
the  plaintiff  excepted.  The  defendant  claimed  all  the  land  under 
a  quit-claim  deed  thereof  from  one  Chandler. 

♦  See  KurUs  v.  Hibner,  8  Am.  Rep.  605,  and  note;  8.  c,  60  111.  514;  FiUpcUridi 
V.  Fitzpatricky  U  Am.  Rep.  538,  649;  s.  c,  36  Iowa,  674;  HiU  v.  Felton,  15  Am. 
Rep.  643;  a.  c,  47  Ga.  455;  Clark  v.  Laiicanter,  11  Am.  Rep.  486,  and  note;  s.  c, 
86  Md.  196;  Mayor  v.  Harwood,  3  Am.  Rep.  101;  8.  c,  32  Md.  471;  Sloops  t. 
Smith,  1  Am.  Rep.  85;  s.  c,  100  Mass.  63;  Sweat  v.  Shumioau,  8  Am.  Rep.  471; 
8.  c.  102  Mass.  356.  See.  also,  Wharton  on  £v.,  §  920  et  seq,;  1  Greenl.  Ev.  276; 
1  Best  on  Ev.  (Wood's  Ed.)  412,  and  note;  Starkie  on  Ev.  (10th  Am.  £d.)  648, 
€t  aeq.f  and  Sharswood's  notes. 
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The  court  directed  a  verdict  for  the  defendant  to  which  the 
plaintiff  excepted. 

Henry  Haywood,  for  plaintiff,  cited  Alexander  v.  Wilmorth, 
2  Aik.  443;  Jackson  v.  Stanley,  10  Johns.  133;  Richmond  v.  Wood- 
ard,  32  Vt  833;  Bogue  v.  Bigelow  et  ah,,  29  id.  179;  1  Phil.  Ev.  531. 

Ray,  Drew  &  Hey  wood,  for  defendant,  cited  Judevine  v. 
Jackson,  18  Vt  470;  Langdon  \,  Poor,  20  id.  13;  Morse  v.  Car- 
penier,  19  id.  613;  Wainwright  v.  Straw  £  Cunningham,  16  id. 
215;  Crawford  v.  Spender,  8  Gush.  418. 

RoYCB,  J.  In  the  view  we  have  taken  of  this  case,  lO  becomes 
annecessary  to  consider  and  decide  the  question  made  upon  the 
trial  affecting  the  validity  of  the  vendue  sale  of  the  land  in  ques- 
tion by  the  collector,  William  Rich.  The  only  claim  of  title  made 
by  the  plaintiff  was  under  said  sale.  Conceding  tluit  said  sale 
was  legal  and  valid,  inasmuch  as  the  plaintiff  must  show  title  in 
himself  at  the  commencement  of  the  suit,  unless  the  evidence 
offered  by  him  to  show  that  the  Rufus  Vallet,  who  is  named  as  the 
person  to  whom  the  collector  sold  the  land,  and  Avho  is  named  as 
the  grantee  in  his  deed,  was  in  fact  Russel  Vallet,  and  that  writ- 
ing the  name  Rufus  in  said  sale  and  deed  was  a  clerical  error, 
the  plaintiff  fails  to  show  any  such  title  to  the  land  described  in 
his  declaration  as  would  entitle  him  to  recover.  We  think  the 
evidence  was  not  admissible.  The  object  and  purpose  of  the  evi- 
dence would  be,  in  its  legal  effect,  to  reform  the  deed,  and  that 
is  not  allowable  in  a  court  of  law.  There  is  no  ambiguity  appar- 
ent upon  the  face  of  the  deed.  Where  a  latent  ambiguity  exists, 
it  is  sometimes  allowable  to  explain  it  by  parol;  as,  in  the  case  of 
a  will,  to  ascertain  the  person,  where  there  are  two  of  the  same 
name.  Lord  Cheyney^s  Case,  5  Co.  468  a ;  Ulrich  v.  Litchfield,  2 
Atk.  372;  Parsons  v.  Parsons,  1  Ves.  266;  Thomas  v.  TJiomas, 
6  Term.  671.  And  a  grant  may  be  good  though  the  grantee's 
name  of  baptism  be  mistaken  (Coke  Litt.  3  a)  as,  where  lands 
were  given  to  Robert,  Earl  of  Pembroke,  when  his  name  was 
Henry,  the  grant  was  held  good,  because  there  could  be  but  one 
of  that  name  and  dignity.  The  old  rule  was,  that  in  the  case  of 
deeds  or  grants  an  omission  or  mistake  of  the  Christian  name  of 
the  grantee  rendered  the  grant  void.       The  exceptions  to  that 
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rule  were,  when,  from  the  deed  or  grant  with  the  aid  of  intrinsic 
evidence,  it  could  be  ascertained  with  certainty  what  was  meant 
or  intended  ;  and  in  this  class  of  cases,  resort  must  be  had  to  a 
conrt  of  equity  for  a  reformation  of  the  deed  or  grant.     Butler  v 
Oale,  27  Vt.  739,  was  an  action  of  covenant.     The  deed  from  the 
defendant  to  the  plaintiff  conveyed  the  north  half  of  a  certain  lot 
of  land,  and  contained  the  usual  covenants  of  seizin  and  against 
incumbrances.       One  of    the   breaches  alleged  was,  that  the  de- 
fendant was  not  seized  of  the  whole  of  the  north  half  of  said  lot. 
The  defendant  was  permitted  in  the  County  Court  to  show  by  pa- 
rol that  the  lot  of  which  this  was  a  part  was  divided  by  the  own- 
ers, about  the  year  1800,  and   that  by  that  division  the  grantee 
of  the  defendant  took  that  portion  of  the  lot  occupied  by  him  at 
the  date  of  his  deed  to  the  defendant;  that  the  line  of  division  was 
indicated   by  a  fence,  and  had  always  been  acquiesced  in  by  tho 
owners:  and  that  all  this  was  known  to  the   plaintiff  at   the   time 
he  took  his  deed.     Erdfield,  C.  J.,  in  the  opinion  given  by  him, 
says',  that  the  term  one-half  is  as  definite  as  the  whole;  and  it 
could  scarcely  be  contended  that  if  by  mistake  the  deed  liad  been 
of  the  whole  lot,  parol  proof  could  be  received  to  prove  that  but 
one-half  was  intended  to  be  conveyed.     Under   the  elementary' 
rule  of  evidence,  that  parol  evidence  is  not  admissible  to  contra- 
dict, vary,  or  add  to  a  deed,  it  has  been  held  that  parol  evidence  was 
not  admissible  to  show  that  by  mistake  one  tract  was  inserted  in 
a  deed  instead  of  another ;  Bell  v.  Morse,  6  N.  H.  205;  nor  that 
a  straight  line  called  for  was  intended  to  be  a  curved  line;   Allen 
V.  Kingsbury,  16  Pick.  235;   and  that  such  evidence  is  not  ad- 
missible to  show  that  the  person  described  as  grantee  was  not  tho 
one  intended.     Milling  v.   Craiikfield,  1  McCord,  262.    The  appli- 
cation of  the  principle  which  excludes  such  evidence  to  affect  the 
subject-matter  of  the  deed  or  grant  would  exclude  it  when  offered 
to  vary  or  change  the  names  of  the  parties  to  tho  deed  or  grant. 

Judgment  affirmed. 
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(49yt.l09.) 


BndenM — Parol  to  explain  lease  — Landlord  and  tenant  — Failure  to  repair  <— 

Eviction. 

A  leaae  described  the  demised  premises  as  '*  tlie  premises  on  the  corner  of  A 
and  B  streets,  recently  occupied  by  J.  S.  The  shops  are  not  included.'*' 
Eddy  that  the  lease  did  not  necessarily  pass  the  entire  building  on  ther 
comer,  except  the  shops ;  and  that,  therefore,  parol  evidence  was  admissible^ 
to  show  whether  a  particular  part  luid  been  occupied  by  J.  S. 

A  landlord,  haying  leased  the  upper  stories  of  a  building,  neglected  to  repair 
a  drain  in  the  cellar,  whereby  the  whole  building  was  rendered  unhealthy^ 
Held,  that  the  tenant  jnight  treat  this  as  an  eviction,  quit  the  building  and 
refuse  to  pay  rent. 

ACTION  of  assumpsit  for  rent.  Plea,  the  general  issue  and 
notice  of  special  matter. 
The  lease,  dated  November  30,  1872,  described  the  premises  as 
"  the  premises  on  the  corner  of  College  street  and  Center  street 
recently  occupied  by  E.  Laporte  as  a  French  hotel.  (The  joiner's 
shops  are  not  included,  but  when  vacated  Kennedy  is  to  have  right 
to  either  or  both  at  same  rent  they  now  draw,  payable  quarterly 
in  advance)  $75  and  $112  respectively,''  and  contained  a  covenant 
on  the  part  of  the  defendant  to  put  and  keep  ^^  the  place "  in 
repair,  at  his  own  expense,  and  leave  it  at  the  end  of  the  term  in 
as  good  repair  as  it  was  at  the  beginning,  and  to  occupy  the  premises 
"  for  the  purpose  of  a  boarding-house  and  hotel "  only.  The  notice 
of  special  matter  alleged  that  at  the  time  the  lease  was  executed 
there  was  under  the  building  an  undrained  sub-cellar,  not  covered 
by  the  lease,  containing  water  and  filth  that  rendered  the  building 
unfit  and  unsafe  for  occupation  as  a  dwelling-house ;  that  the 
plaintiff  said  nothing  at  the  time  the  lease  was  executed  about  the 
existence  of  said  sub-cellar,  and  that,  as  it  was  concealed  by  the 
basement  floor,  the  defendant  knew  nothing  about  it  until  after 
he  went  into  possession,  when,  in  fixing  the  water  pipes,  he  dis- 
covered it,  and  informed  the  plaintiff  of  its  condition,  which  the 
plaintiff  promised  to,  but  did  not,  repair  ;  that  the  defendant  con- 
tinned  in  possession  until  the  following  spring,  when  the  noxious 
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and  poisonous  exhalation  from  said  cellar  rendered  the  building 
unfit  and  unsafe  for  occupation  as  a  dwelling;  that  the  defendant 
then,  and  several  times  afterward,  requested  the  plaintiff  to  put 
the  cellar  in  proper  condition,  which  the  plaintiff  as  often  promised, 
but  neglected  to  do ;  that  early  in  August,  the  defendant  told  the 
plaintiff  that  he  should  pay  no  more  rent  until  the  cellar  was  prop- 
erly cleaned,  and  that  he  should  be  compelled  -to  give  up  posses- 
sion if  it  was  not  done;  and  that  on  October  7,  about  seven  months 
before  the  expiration  of  the  term,  the  cellar  still  continuing  in  such 
condition  that  the  building  could  not  safely  be  used  as  a  dwelling- 
house,  the  defendant  was  obliged  to  and  did  vacate  the  premises. 

The  defendant  offered  evidence  tending  to  support  the  allega- 
tions of  his  notice,  to  the  admission  of  which  the  plaintiff  objected, 
for  that  it  contradicted  the  terms  of  the  lease,  and  if  true,  did 
not  show  an  eviction;  but  it  was  admitted;  to  which  the  plaintiff 
excepted. 

The  plaintiff's  further  testimony  tended  to  show  tliat  the  sub- 
cellar  was  included  in  the  demised  prt*mises;  that  it  was  occupied 
to  some  extent  by  Laporte;  that  he  notified  the  defendant  when 
the  lease  was  executed  that  the  cellar  was  not  good  for  much,  and 
had  been  previously  filled  with  water  by  the  stoppage  of  a  drain; 
that  when  the  defendant  notified  him  in  the  spring  that  it  was 
filled  with  water,  he  caused  it  to  be  drained  and  put  in  proper 
condition,  and  that,  when  he  was  first  informed  that  the  defendant 
had  abandoned  the  premises,  the  cellar  was  dry  and  in  good  con- 
dition. But  the  defendant's  testimony  tended  to  show  the  con- 
trary, except  as  to  the  inclusion  of  the  cellar  in  the  demised  prem- 
ises, and  its  occupation  by  Laporte,  which  there  was  no  evidence 
to  contradict.  It  appeared  that  the  joiner's  shops  did  not  include 
the  sub-cellar,  and  that  the  joiners  did  not  occupy  it;  that  there 
was  a  boarded  stairway  from  tlie  part  occupied  by  the  defendant 
down  through  the  story  occupied  by  the  joiners,  to  the  sub-cellar, 
which  the  defendant  occupied,  and  that,  as  the  defendant's  testi- 
mony tended  to  show,  it  was  boarded  over  at  the  point  where  it 
passed  through  the  floor  above  the  cellar,  at  the  time  the  defend- 
ant took  ])ossession.  The  defendant's  testimony  further  tended  to 
show  that  he  did  not  use  the  sub-cellar  except  to  repair  the  water 
pipes,  as  alleged  in  the  notice. 

The  plaintiff  requested  the  court  to  direct  a  verdict  for  the 
amount  of  rent  in  arrear;  but  the  court  refused,  to  which  the 
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plaintiff  excepted.  The  plaintiff  requested  the  court  to  charge 
that,  as  the  rent  was  payable  quarterly  in  advance,  and  as  the  de- 
fendant occupied  past  the  time  fixed  in  the  lease  for  payment,  he 
would  be  liable  for  the  quarter's  rent  accruing  at  the  time  he 
abandoned  the  premises;  but  the  court  refused  so  to  charge,  and 
charged  that  as  the  lessor  was  bound  to  see  that  the  premises 
were  in  such  condition,  so  far  as  their  condition  depended  on  that 
of  any  part  of  the  premises  over  which  he  had  control,  as  to  be 
reasonably  safe  for  occupation,  as  not  to  endanger  the  health  or 
lives  of  the  tenants  during  the  term,  and  as  the  lease  was  not  so 
explicit  as  exactly  to  identify  the  premises,  the  jury  were  in 
the  first  place  to  determine  whether  the  sub-cellar  was  embraced 
in  the  lease,  and  that  that  was  to  be  determined  in  part  by  the  evi- 
dence as  to  what  was  leased  to  and  occupied  by  Laporte;  that  if 
it  was  embraced  in  the  lease,  the  defendant  was  in  possession  of 
it,  whether  he  used  it  or  knew  of  its  existence,  or  not  ;  and  that 
if  he  was  in  possession  of  it,  he  was,  by  the  terms  of  the  lease, 
bound  to  keep  it  in  repair.  As  to  what  would  constitute  repair, 
the  court  charged  in  substance  as  follows: 

At  the  time  the  defendant  took  the  premises,  was  the  cellar  in 
repair?  Was  it  in  repair  with  reference  to  the  whole  place? — 
not  necessarily  with  reference  to  the  cellar  itself.  The  cellar 
might  not  have  been  of  any  use.  The  plaintiff  says  he  told  the 
defendant  there  was  a  cellar  there,  but  that  it  was  not  good  for 
any  thing.  Was  the  cellar  in  repair  with  reference  to  the  whole 
premises  covered  by  the  lease  ?  For  the  purpose  of  remaining 
there  without  being  used,  being  good  for  nothing  for  use,  the  cel- 
lar, as  such,  may  not  have  required  repair.  That  is,  the  cellar 
may  not  have  required  repair  for  the  purposes  of  the  cellar  itself. 
But  in  order  to  put  the  whole  premises  in  a  state  of  repair,  it 
might  have  been  necessary  to  repair  the  cellar.  For  instance,  ia 
a  dwelling-house  in  a  good  state  of  repair,  the  cellar  of  which  is 
in  such  a  condition  that  the  rooms  above  it  are  not  in  a  suitable 
condition  to  be  inhabited  with  reference  to  a  person's  health  ?  A 
cellar  is  a  part  of  the  premises.  But  would  premises  be  in  suita- 
ble repair  with  a  cellar  in  the  condition  tliat  I  have  named  ? 
Whether  this  cellar  was  to  be  used  or  not,  whether  it  was  good  for 
any  thing  or  not,  was  the  place  in  repair  with  such  a  cellar  under 
it  ?  Take  the  common  case  of  a  cellar  under  a  house  with  the 
drain  stopped  up,  and  the  cellar  half  full  of  water.    Now,  speaking 
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with  reference  to  the  cellar  itself,  is  the  house  in  repair  with  the 
cellar  in  that  condition  ?  Perhaps  there  might  be  difference  of 
opinion,  but  I  hardly  think  so.  I  should  hardly  think  that  such  a 
place  was  in  repair^  but  that  a  man  under  obligation  to  keep  it  in 
repair  would  be  bound  to  see  that  the  water  was  carried  out^  and 
that  the  place  was  not  in  suitable  repair  until  that  was  done.  In 
this  case,  if  the  cellar  was  in  the  condition  represented,  could  the 
defendant  put  the  premises  in  repair  —  put  the  cellar  in  such  a 
condition  that  the  rooms  above  could  be  safely  inhabited  — without 
opening  the  drain  and  letting  off  the  water  ?  If  it  was  for  the 
defendant  to  repair  and  take  care  of  it,  there  would  seem  to  be 
nothing  in  the  case  of  which  he  would  have  a  right  to  complain. 
The  fault  is  his  own,  if  it  was  not  repaired  and  taken  care  of, 
provided  you  find  that  to  have  cleared  out  that  drain  would  have 
been  a  repair  that  would  be  necessary. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as  given, 
the  plaintiff  excepted. 

H.  H.  Talcott  (C  J,  Alger  and  L,  L.  Lawrence  with  him),  for 
plaintiff. 

Henry  Ballard  and  Seneca  HazeUon,  for  defendant. 

Ross,  J.  The  defendant's  notice,  in  substance,  avers,  that  the 
lease  did  not  include  the  sub-cellar,  and  that  the  plaintiff,  though 
frequently  notified,  allowed  the  sub-cellar  to  be  and  remain  in  such 
a  condition  through  want  of  proper  drainage,  that  the  whole  tene- 
ment was  rendered  unhealthy,  unsafe,  and  unfit  for  occupation, 
and  that,  therefore,  the  defendant  lawfully  abandoned  it  before  the 
expiration  of  the  time  limited  in  the  lease.  The  plaintiff  excepted 
to  the  admission  of  testimony  in  support  of  the  notice,  on  the 
grounds  that  it  would  contradict  the  lease,  and,  if  established, 
would  not  amount  to  an  eviction. 

The  description  in  the  lease  of  the  grant  is,  "The  premises  on 
the  corner  of  College  street  and  Center  street  recently  occupied  by 
E.  Laporte  as  a  French  hotel.  (The  joiners'  shops  are  not  inclu- 
ded, but  when  vacated,  Kennedy  is  to  have  right  to  either  or  both 
at  same  rent  they  now  draw,  payable  quarterly  in  advance)  $75  and 
$112  respectively."  It  is  a  well-recognized  rule,  that  the  language 
of  a  grant  shall  be  so  construed  that  *^  every  word  (if  it  may  be) 
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may  take  effect,  and  none  be  rejected."  1  Shep.  Touch.  87.  Again, 
a  particular  description,  following  closely  in  the  same  sentence  and 
clause  ^ords  of  general  description,  is  to  be  construed  as  a  restric- 
tion or  limitation  of  the  general  description.  "  If  one  grant  his 
manor  of  Dale,  in  Dale,  which  in  truth  doth  extend  in  Dale  and 
Sale ;  in  this  case  no  part  of  the  manor  that  doth  lie  in  Sale  shall 
pass.  So,  if  the  manor  lie  within  the  parishes  A,  B  and  C,  and 
the  grant  is  of  the  manor  of  Dale,  lying  within  the  parishes  A  and 
B,  by  this  grant  no  part  of  the  manor  lying  in  0  will  pass."  *^  If 
one  grant  all  his  lands  in  B  and  elsewhere  in  the  county  of  S,  in 
the  tenure  of  J.  S.,  by  this  grant  nothing  doth  pass  but  that  which 
is  in  the  tenure  of  J.  S."  1  Shep.  Touch.  99.  The  clause,  "  Which 
were  lately  in  the  occupation  of  A.  B.,"  following  a  general  descrip- 
tion, is  a  restriction  only  where  the  clause  is  general,  and  is  all  but 
one  and  the  same  sentence,  and  not  ended  as  certain  before  the  end 
of  ihe  sentence."     Stoyft  et  aL  v.  Byres,  Cro.  Car.  548. 

Where  a  grant  is  in  general  terms,  the  addition  of  a  particular 
circumstance  will  operate  by  way  of  restriction  or  modification  of 
such  grant.  Eoe  d.  Conolly  v.  Ver7ion  and  Vyse,  5  East,  61; 
Tenny  v.  Beard,  5  N.  H.  58;  Barnard  v.  Martin,  id.  536;  Wood- 
man V.  Lane,  7  id.  241;  Flagg  v.  Bean,  25  id.  49;  Bell  v.  Saw- 
yer, 32  id.  72;  Nutting  v.  Herbert,  35  id.  125. 

The  grant  "  of  the  premises  on  the  corner  of  College  street  and 
Center  street "  is  very  general.  The  technical  legal  meaning  of 
premises,  when  used  in  connection  with  a  grant,  includes  all  that 
part  of  the  deed  which  precedes  the  hahendum.  1  Shep.  Touch. 
75;  Brown  v.  Manter,  21  N.  H.  528;  2  Washb.  Real  Prop.  612. 
It  is  sometimes  taken  for  the  thing  demised  or  granted  by  the 
deed.  1  Shep.  Touch.  75.  It  is  evidently  used  in  the  lease  in  the 
latter  signification,  and  in  this  signification  is  a  word  applicable 
alike  to  a  manor,  a  farm,  a  building,  or  a  tenement  of  one  or  two 
rooms  in  a  building.  In  and  of  itself,  it  defines  nothing,  but  must 
be  aided  by  other  words  giving  definiteness  of  description  to  the 
thing  granted.  The  words  "  on  the  corner  of  College  street  and 
Center  street,"  locate  the  grant,  but  do  not  limit  or  define  it.  The 
words  which  closely  follow,  without  the  intervention  of  a  comma 
even,  "recently  occupied  by  E.  Laporte  as  a  French  hotel,"  are  not 
repugnant  to  what  has  preceded,  but  give  definiteness  and  set 
limits  to  what  has  before  been  indefinitely  and  generally  described 
"the  premises."  Under  the  rules  and  decisions  already  statedj 
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we  think  these  latter  words  are  restrictive,  and  limit  tlie  grant. 
Whether  such  language  is  to  be  construed  a8  restrictive  of  what 
has  preceded,  depends  more  upon  the  connection  and  manner 
in  which  it  is  used,  than  upon  the  exact  language  used.  When 
following  a  definite  description,  or  when  repugnant  to  a  preceding 
description,  or  when  manifestly  added  by  way  of  further  descrip- 
tion, different  rules  of  construction,  and  different  considerations 
control  the  effect  to  be  given  them.  Doe  v.  Burt,  1  T.  R  701; 
Sargent  v.  Adams,  3  Gray,  72;  Mitchell  et  ah  v.  Stevens,  1  Aik. 
16;  Putnam  v.  Srnith,  4  Vt.  622;  Hibbard  v.  Hurlburt,  10  id.  173. 

The  plaintiff  insists  that  the  exception  of  the  joiner's  shop, 
which  follows  in  a  separate  sentence,  shows  that  all  the  plaintiff 
owned  at  the  corner  of  the  streets  named  was  intended  to  pass  by 
the  lease.  But  that  does  not  follow.  A  similar  exception  was 
claimed  to  control  in  Doe  v.  Burt,  but  the  court  refused  to  give  it 
such  significance.  Besides,  it  was  necessary  to  mention  the  join- 
er's shops,  inasmuch  as  they  were  to  pass  by  the  lease,  when  the 
then  tenancy  expired,  if  the  defendant  so  elected.  The  County 
Court,  therefore,  correctly  construed  the  language  of  the  lease,  and 
properly  admitted  parol  testimony  to  show  what  Laporte  occupied 
as  a  French  hotel.  That  was  a  question  of  fact,  to  be  determined 
by  the  jury  on  the  evidence,  as  much  as  are  the  boundaries,  extent, 
or  identification  of  any  grant.  The  language  of  the  lease  is  clear 
and  plain  on  the  face  of  it.  When  doubts  arise  in  applying  the 
language  to  the  thing  granted,  extrinsic  or  parol  evidence  is  ad* 
missible  to  resolve  the  doubts.  Putnam  v.  Smith,  4  Vt  622.  Aa 
there  was  testimony  tending  to  show  that  the  sub-cellar  was  not 
occupied  by  Laporte  under  his  lease,  as  well  as  tending  to  show  that 
he  occupied  it  somewhat,  the  County  Court  properly  submitted  that 
question  to  the  determination  of  the  jury. 

II.  But  it  is  insisted  that  if  the  sub-cellar  was  not  included  iu 
the  lease,  the  plaintiff's  suffering  it  to  remain  in  the  condition 
that  the  defendant's  evidence  tended  to  establish,  did  not  create 
an  eviction;  that  to  work  an  eviction,  the  plaintiff  must  do  some 
positive  orert  act,  and  not  merely  neglect  to  do  some  act  that  he 
was  in  duty  bound  to  perform.     We  do  not  think  this   position 
tenable.     A  careful  reading  of  the  authorities  relied  on  by  the 
plaintiff  shows  that  any  act  or  default  of  the  lessor  that  renders 
the  tenement  such  as  endangers  the  life  or  health  of   the  occu* 
pants,  may  be  treated  by  the  lessee  as  an  eviction,  and   give   hixMX 
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the  right  to  abandon  the  premises,  and  terminate  his  obligation 
to  pay  rent.  If  the  sub-cellar  was  in  the  control  of  the  plaintiff, 
it  was  his  duty  so  to  keep  it  that  its  condition  would  not  render 
the  teinement  leased  to  the  defendant  unsafe  for  occupation.  His 
default  in  the  discharge  of  his  duty  in  this  respect  would  be  as 
injurious  to  the  defendant  as  if  he  deposited  the  offensive  matter 
in  the  sub-cellar.  If  A  rents  to  B  the  second  story  of  a  house  for 
a  term  of  years,  he  cannot  suffer,  through  neglect  to  repair,  the 
first  story  to  become  ruinous,  so  that  the  house  is  liable  to  fall  and 
kill  B  and  his  family,  and  still  hold  B  bound  to  occupy  and  pay 
rent  There  is  no  legal  difference  between  such  a  default  and 
tearing  down  the  first  story.  We  think  the  attempted  distinction 
is  without  a  legal  difference,  and  that  the  County  Court  correctly 
admitted  the  evidence  under  the  notice. 

III.  The  plaintiff's  requests  were  properly  refused.  If  the  plain- 
tiff's default  in  repairing  and  cleansing  the  sub-cellar  gave  the 
defendant  the  right  to  abandon  the  premises,  he  was  thereby  dis- 
charged from  the  obligation  to  pay  rent.  The  right  to  collect  rent 
is  concurrent  with  the  lessee's  right  and  duty  to  occupy  the  leased 
premises.  When  the  lessee  lawfully  ceases  to  occupy,  he  is  dis- 
charged from  his  obligations  to  pay  accruing  rent.  This  is  so, 
whether  the  rent  is  payable  in  advance  or  at  the  end  of  the  term. 
If,  having  received  the  rent,  the  lessor  unlawfully  evict  the  lessee, 
by  such  eviction  he  becomes  liable  to  pay  back  at  least  so  much  of 
the  rent  received  as  answers  to  the  time  for  that  he  has  wrongfully 
deprived  the  lessee  of  the  occupation  of  the  premises. 

IV.  The  plaintiff  excepted  to  the  charge  of  the  court,  and 
claims  that  the  court  erred  in  submitting  to  the  jury  to  determine 
whether,  if  the  sub-cellar  was  included  in  the  lease,  it  was  the 
duty  of  the  defendant,  under  the  stipulation  to  repair  and  keep 
the  premises  in  repair,  to  have  put  the  sub-cellar  in  a  suitable  and 
healthy  condition.  The  defendant  claims  that  what  was  said  by 
the  court  in  the  charge  on  this  point,  was  by  way  of  argument  and 
illustration,  instead  of  submitting  to  the  jury  the  determination 
of  the  fact  of  whether  what  was  required  to  be  done  to  the  sub- 
cellar  was  a  repair  within  the  stipulation  in  the  lease.  We  think  a 
fair  construction  of  the  charge  is  as  claimed  by  the  plaintiff.  In 
addition  to  repeatedly  asking  the  question  in  different  forms, 
whether  the  place  can  be  considered  in  repair  which  has  a  cellar  in 
nich  a  condition  under  it,  in  restating  the  questions,  the  court 
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tells  the  jury,  *'  the  fault  is  his  (defendant's)  own  if  it  was  not 
repaired  and  taken  care  of,  provided  you  find  that  to  have  cleared 
out  that  drain  would  have  been  a  repair  that  would  have  been 
necessary."  In  this  we  think  there  was  error.  If  the  sub-cellar 
was  included  in  the  lease,  it  was  the  duty  of  the  defendant  to 
have  put  and  kept  it  in  good  repair.  If  it  was  in  such  a  condi- 
tion that  it  rendered  the  whole  tenement  unfit  and  unsafe  for  occu- 
pation, there  is  no  question  but  it  needed  repairing,  and  the  jury 
should  have  been  told  so.  A  cellar  partly  filled  with  water, 
month  after  month,  because  the  drain  has  become  stopped  up,  is 
out  of  repair.  As  by  the  terms  of  the  lease  the  defendant  was 
under  obligation  to  put  and  keep  the  premises  in  repair,  if  the 
sub-cellar  was  included  in  the  lease,  the  defendant  was  estopped 
from  complaining  of  the  stoppage  of  the  drain.  It  was  his  duty 
to  have  unstopped  it,  and  so  to  have  removed  the  cause  which  he 
claims  rendered  the  rooms  unfit  for  occupation.  Under  the 
charge,  the  jury  may  possibly  have  found  that  the  sub-cellar  was 
included  in  the  lease,  but  that  the  unstopping  of  the  drain  was  not 
a  repair  that  the  defendant  was  obligated  by  the  lease  to  make  ; 
so  that  notwithstanding  he  was  in  the  control  and  occupancy  of 
the  sub-cellar,  and  bound  to  keep  the  premises  in  repair,  yet  he 
had  good  cause  for  abandoning  the  premises.  From  the  case  as 
developed  in  the  exceptions,  we  can  hardly  believe  that  the  jury 
turned  the  decision  upon  this  ground  ;  but  as  they  may  have  done 
BO,  and  as  we  think  there  was  error  in  the  charge  in  this  one  par- 
ticular, the  judgment  is  reversed,  and  cause  remanded.  ' 

Judgment  reversed. 


State  v.  Bridgman, 

(49  Vt.  20B.) 

Evidence  —  Of  htuband  to  prove  adultery  of  wife  —  Of  prior  and  sub9equenl 

conduct. 

On  the  trial  of  an  indictment  for  adultery,  the  husband  of  the  partieeps  crimi- 
nis  is  a  competent  witness  to  prove  circumstances  which  do  not  directly, 
but  tend  to,  criminate  her. 

On  the  trial  of  an  indictment  for  adultery,  evidence  is  admiosible  of  Impioper 
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familiaritj  and  adultery  both  before  and  after  the  commission  of  the  offense 
charged,  altbough  it  proves  other  and  distinct  offenses.* 

INDICTMENT  for  adiiiterv,  charging  the  respondent,  Bridgman, 
that  he  being  a  married  man,  and  having  a  wife  then  living, 
did,  at  time  and  place  mentioned,  have  carnal  intercourse  with 
Chastiua  Warren,  she  then  being  a  married  woman,  the  wife  of 
Leonard  Warren,  then  living,  etc.     Plea,  not  guilty. 

The  act  of  adultery  on  which  the  prosecution  relied  was  alleged 
to  have  been  committed  in  April,  1873. 

Before  showing  that  act,  the  prosecution  offered  evidence  tend- 
ing to  show  a  great  many  acts  of  familiarity,  and  several  acts  of 
adultery,  between  the  respondent  and  the  said  Chastina,  before  the 
commission  of  the  act  elected,  and  beginning  six  or  seven  years 
before  the  commission  thereof.  To  its  admission  the  respondent 
objected,  but  it  was  admitted;  to  which  the  respondent  excepted. 
At  the  same  time  the  prosecution  offered  evidence  tending  to  show 
that  the  relation  of  intimacy  between  the  respondent  and  the 
^aid  Chastina  continued  after  the  commission  of  the  act  elected, 
and  after  this  indictment  was  found.  To  its  admission  the  re- 
sjwndent  objected,  but  it  was  admitted;  to  which  the  respondent 
excepted. 

Evidence  of  the  commission  of  the  offense  was  given,  and  the 
jury  rendered  a  verdict  of  guilty. 

After  verdict,  the  respondent  moved  in  arrest,  for  that  the  in- 
dictment was  insufficient;  but  the  motion  was  overruled;  to  which 
the  respondent  excepted. 

Belden  £  Ide^  for  respondent,  cited  State  v.  Phelps,  2  Tyl. 
374;  State  v.  Bacon,  7  Vt.  219;  Manchester  v.  Manchester,  24  id. 
♦)49;  State  y.  Conlin,  27  id.  318;  Cram,  admr,  v.  Cra7n,  33  id.  15; 
State  V.  Jiowe,  43  id.  265;  Greenwood  v.  Smith,  45  id.  37;  Coni* 
monwealth  v.  Thrasher,  11  Gray,  450 ;  Commonwealth  v.  Pierce, 
id.  447;  Fitch  v.  Hill,  11  Mass.  286;  Commonwealth  v.  SnelUug, 
15  Pick.  321;  Lovell  v.  State,  12  Ind.  18;  State  v.  Bates,  10  Coun. 
3T3;  Rez  v.  InhaMta^its  of  Cliviger,  2  T.  R  263;  Dean  v.  Mann, 
28  Conn.  352;  People  v.  Barrett,  1  Johns.  66;  Rex  v.  Matheivs,  5 
T.  R.  163;  1  Lead.  Crim.  Cas.  187;  2  Stark.  Ev.  709;  1  Phil.  Ev. 
69,  n.  42. 

■^ —  ■-■_■_  —  —      —  -  ^^ 

*  See  CommonwecUth  y.  Nicholas^  19  Am.  Rep.  346;  s.  c,  114  Mass.  286. 
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Tlie  State's  Attorney,  for  the  State,  cited  State  v.  WaUace,  9  N. 
H.  515;  State  v.  Marvin,  35  id.  23;  State  v.  Cotton,  4  Fost.  143; 
Commomoealthx,  Call,  21  Pick.  5U9;  Conwiomoealth  y.  Dvr/ee,  100 
Mass.  146;  Tliai/er  v.  Thayer,  101  id.*  Ill;  ^re^n  v.  ei'ottW,  3 
Allen,  465 ;  People  v.  Jenness,  5  Mich.  305  ;  Latoson  v.  S^/a/e,  20 
Ala.  66;  State  v.  LmZ/,  37  Me.  246;  Tor^  v.  /fetwe,  2  Gray,  282; 
iS'car^  V.  Shafer,  1  Barb.  408;  Cheeney  v.  Arnold,  18  id.  434; 
'  J9awX;  of  Northern  Liberties  v.  Davis,  6  Watts  &  S.  285;  Townes  v. 
Alford,  2  Ala.  378  ;  iS/a^e  v.  TTa/row*,  13  Iowa,  489  ;  CommonweaUh 
V.  Magoican,  1  Mete.  (Ky.)  368;  S'/a/e  v.  Wimberly,  3  McCord,  190; 
/Sifa^e  V.  Honey,  67  N.  C.  467;  State  v.  Prttwe,  1  Ind.  163  ;  2  Stark. 
Ev.  441 ;  3  Whart.  Crim.  Law,  §  2653 ;  1  Greenl.  Ev.,  §  435 ;  1 
Bishop's  Crim.  Proced.,  §  205  et  seq. 

Wheeler,  J.  On  a  trial  of  an  indictment  like  this,  in  which 
the  ofiFense  is  set  fortli  with  common-law  strictness  and  certainty, 
the  respondent  is  not,  as  a  matter  of  legal  right,  entitled  to  any 
further  specification  of  the  crime  for  which  he  is  tried.  In  prose- 
cutions like  those  under  the  prohibitory  liquor  law,  and  perhaps 
some  others,  where  a  statutory  form  is  used  that  only  charges  the 
respondent  generally  with  committing  some  offense,  without  si>eci- 
fying  the  time,  place,  or  circumstances  of  any  particular  one,  the 
respondent  is  informed  only  that  he  is  to  be  tried  for  one  or 
several  of  these,  without  stating  which,  and  is  not  thereby  informed 
of  the  *' cause  and  nature  of  the  accusation,"  as  he  has  a  constitu- 
tional right  to  demand,  and  a  more  full  specification  is  necessary. 
But  here,  the  indictment  sets  forth  with  whom  the  offense  was  com- 
mitted and  every  legal  element  that  constitutes  it,  and  fully  answers 
the  requirements  of  the  Constitution  and  laws.  The  court  may,  in 
the  exercise  of  its  discretion,  and  in  view  of  the  exigencies  of  any 
case,  require  one  to  be  furnished;  but  it  is  wholly  a  matter  of  dis- 
cretion, and  the  refusal  of  one  when  asked,  or  the  enlargement, 
amendment,  or  alteration  of  one  when  required  and  furnished,  and 
the  course  and  order  of  the  trial  upon  it  as  furnished  or  as  altered, 
or  without  any,  are,  if  the  respondent  is  not  cut  off  from  any  legal 
right,  all  matters  of  discretion,  and  not  revisable  in  this  court. 
Pratt  V.  Rawson,  40  Vt.  183. 

There  is  no  doubt  but  that  in  the  early  history  of  the  common 
law,  husbands  and  wives  were,  on  grounds  of  supposed  public  policy, 
strictly  excluded  from  testifying  to  any  facts  that  would  even  only 
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tend  to  criminate  each  other,  whoever  might  be  on  trial,  except  in 
some  cases  where  wives  were,  from  necessity,  permitted  to  testify 
against  their  husbands  for  their  own  personal  protection.    Co.  Litt. 
66;  Rex  v.  Uliviger,  2  T.  R,  263.     In  2  Stark.  Ev.  709,  it  is  stated: 
'4t  has  indeed  been  said,  that  the  rule  applies  to  all  evidence 
which  tends  collaterally,  and  by  its  connection  with  some  other 
circumstances,  to  criminate   the  husband  or  wife  of  the  witness, 
although  the  fact  itself,  abstractly  considered,  involves  no  crimi- 
nality, because   it   may  lead   to  a   criminal   charge  and    to    the 
apprehension  of  the  other  ;  and,  therefore,  that  if  the  evidence  tend 
to  criminate  the  other,  it  is  not  admissible."    And,  referring  to 
Rex  V.  Cliviger,  he  says,  the  rule  there  seemed  to  have  been  carried 
further  than  principle  would  warrant,  as  the  evidence  induced  no 
breach  of  that  confidence  between  married  persons  that  ought  to  be 
held  sacred,  and  that  neither  the  evidence  nor  any  decision  upon 
it  could  be  afterward   used  against  the  other  party.     Many  diffi- 
culties grew  out  of  the  strictness  of  the  rule,  and  in  Hex  v.  All 
SaintSy  6  M.  &  S.  194,  it  was  essentially  modified,  and  the  testimony 
of  the  wife  admitted,  although  it  tended  to  show  that  the  husband 
was  guilty  of  bigamy.    The  Court  of  King's  Bench  held  in  that 
case,  that  the  evidence  was  admissible,  since  it  did  not  directly 
criminate  the  husband,  and  could  not  afterward  be  used  against 
him,  nor  made  the  groundwork  of  any  future  prosecution.    This 
doctrine,  although  contrary  to  the  former  rule,  became  settled  in 
England.   Roscoe's  Crim.  Ev.  114 ;  2  Stark.  Ev.  711.  And  evidence 
oi  the  husband  or  wife  that  did  not  directly  but  only  tended  lo 
criminate  the  other,  was  not  excluded  on  the  ground  of  public 
policy.     This  rule  seems  to  have  been  followed  by  several  cases  and 
some  authors  in  this  country.     In  State  v.  Gardner ,  1  Root,  485, 
the  husband  was  offered,  as  the  case  states,  to  prove  the  fact  of 
adultery  with  the  wife,  and  excluded.     In  1  Greenl.  Ev.,  §  342,  it 
is  said  :     "  But  though  the  husband  and  wife  are  not  admissible  as 
witnesses  against  each  other,  when  either  is  directly  interested  in 
the  event  of  the  proceedings,  whether  civil  or  criminal,  yet,  in  col- 
lateral  proceed  ingsy  not  immediately  affecting  their  mutual  interests, 
their  evidence  is  receivable,  notSvithstanding  it  may  tend  to  crimi* 
naie,  or  may  contradict,  the  other,  or  may  subject  the  other  to  a 
legal  demand."     In  State  v.  Welch,  26  Me.  30,  the  husband,  as  the 
case  is  stated  in  the  opinion,  was  admitted  on  the  trial  below,  to 
testify  to  the  act  of  adultery  with  the  wife  ;  and  it  was  held  that 
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this  was  error,  and  the  judgment  was  reversed,  as  it  directly  crimi- 
nated her  ;  but  the  rule,  that  he  might  testify  to  what  would  only 
tend  to  criminate  her,  iu  collateral  cases,  was  recognized.     This  is 
stated  to  have  been  the  rule  in  Steioart  v.  Johnson,  3  Harr.  (N.  J.) 
87,  and  may  have  been  the  one  followed  in  Commonwealth  v.  Gor- 
don, 2  Brewster's  Cas.  (Penn.)  569,  although  it  does  not  expressly 
appear  that  it  was.    In  Best's  Ev.  (Wood's  ed.)  311,  it  is  said  that 
the  rule  only  applied  where  the  husband  or  wife  was  party  to  the 
suit  in  which  the  other  was  called  as  a  witness,  and  did  not  extend 
to  collateral  proceedings  between  third  parties.  .  And  in  Cowen 
and  Hill's  notes  to  1  Phil.  Ev.  *89,  it  is  laid  down  that  even  the 
wife  is  receivable  to  show  the  criminality  of  the  husband,  except 
in  cases  where  her  evidence  would  influence  a  suit  or  prosecution 
against  him.    And  there  are  many  adjudged  cases  that  seem  to 
have  gone  upon  the  ground  that  the  husband  or  wife  should  be  ex- 
cluded only  when  the  other  is  a  party.     In  Commonwealth  v.  Eaa- 
la9id,  1  Mass.  15,  the  respondent  being  on  trial  on  a  joint  indict- 
ment against  him  and  four  others  for  an  assault.  Strong,  Sedct- 
wiCK,  Sewall,  and  Thatcher,  JJ.,  said  they  would  try  the  othei*3 
separately,  to  permit  his  wife  to  testify  for  them.    And  in  State  v. 
Anthony,  1  McCord,  285,  the  respondent  had  been  tried  sepai'atcly 
on  a  joint  indictment  against  him  and  his  son  for  murder,  and  the 
testimony  of  the  son's  wife,  offered  by  him,  excluded.     The  court 
reversed  the  judgment,  to  permit  her  to  testify,  as  Nott,  J.,  six 
others  concurring,  said  :  '^For  both  being  principals,  and  each  in- 
dividually responsible  for  the  part  which  he  took  in  the  transaction, 
the  conviction  or  acquittal  of  one  could  be  no  evidence  of  the  guilt 
or  innocence  of  the  other."    In  Mojjit  v.  State,  2  Humph.  (Tenn.) 
99,  there  was  an  indictment  against  five,  two  of  whom  were   on 
trial  for  an  assault,  and  another  was  one  Taylor,  who  had  not  been 
tried.    The  witnesses  for  the  State  had  testified  that  theprosecntor 
was  taken  out  of  bed,  carried  to  a  forest,  bound  to  a  tree,  and 
severely  scourged  with  rods  by  five  disguised  men,  and  that  two  of 
them  were  the  respondents.     Taylor's  wife  was  then  offered  as  a 
witness  for  the  respondents,  and  excluded,  and  the  respondents 
appealed.    The  judgment  was  reversed  for  that  exclusion,  on  the 
ground  that  the  husband  had  no  direct  interest  in  the  event   of 
that  trial,  and  that  a  judgment  of  acquittal  or  conviction  of  the 
respondents  on  that  trial  could  not  be  used  on  his.     The  testi- 
mony of  the  husband  to  the  fact  of  adultery  with  the  wife  can  be 
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excluded  only  on  the  ground  of  public  policy,  and  not  because  the 
respondent  had  any  right  to  commit  adultery  with  the  wife  in  pres- 
ence of  the  husband,  or  because  such  adultery  would  be  innocent. 
And  in  the  note  to  Phil.  Ev.,  before  cited,  it  is  said  that  the  notioa 
of  the  testimony  of  husbands  and  wives  being  inadmissible  from 
policy  seems  to  be  pretty  much  given  up  in  England.  In  State  y. 
Marvin,  35  K.  H.  28,  on  the  trial  of  an  indictment  for  adultery 
against  the  man,  the  husband  of  the  woman  testified  to  the  fact 
without  objection  being  made.  Afterward  objection  was  taken  to 
further  testimony  of  the  husband,  but  it  was  admitted,  and  held 
on  review  in  the  higher  court  to  be  admissible,  without  any  inti- 
mation that  the  whole  was  not  admissible.  And  in  State  v.  Bood, 
12  Yt  396,  on  trial  of  the  man  for  an  offense  under  the  Blanket 
act,  the  hnsband  of  the  woman  was  admitted  to  testify  to  his  mar- 
riage with  the  woman,  and  no  objection  was  raised. 

In  this  case,  the  respondent,  Bridgman,  was  indicted  separately, 
and  on  trial  separately,  so  far  as  he  had  any  right  to  raise  this 
question,  and  the  question  arising  on  his  exception  is  the  only  one 
under  review  as  to  this  part  of  the  case.  His  trial  was,  as  to  the 
wife  of  the  witness  Warren,  wholly  a  collateral  proceeding.  No 
judgment  of  conviction  or  acquittal  in  it  could  be  used  against  or 
for  her,  nor  in  any  way  directly  affect  her.  The  circumstances 
testified  to  by  her  husband  did  not  du'ectly  criminate  her.  Alone 
they  were  innocent  enough,  and  of  no  importance  except  by  proof 
of  other  circumstances,  and  the  combination  of  these  circum- 
stances with  the  others.  If  the  ancient  rule  was  to  be  applied 
here,  the  admission  of  this  testimony  would  be  found  to  be  erro- 
neous. But  by  the  rule  as  at  first  modified  in  England,  and  as  it 
has  been  almost  universally  recognized  in  this  country,  the  testi- 
mony received  was  admissible.  This  is  all  that  is  necessary  to  be 
decided  now  as  to  this  part  of  this  case. 

^  Another  question  arising  in  the  case  is  as  to  the  admissibility  of 
evidence  of  other  acts  of  improper  familiarity  and  adultery  be- 
tween the  parties  to  the  alleged  offense,  continuing  from  before  to 
after  the  main  offense,  and  after  the  indictment.  Several  grounds 
of  exception  were  named,  but  the  only  ones  relied  upon  in  argu- 
ment are  those  that  raise  the  question,  whether  the  evidence  waa 
admissible  at  all,  and  that  is  the  only  question  to  be  considered  on 
this  part  of  the  case. 

There  is  no  doubt  nor  question  but,  on  the  trial  of  criminal 
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offenses  or  civil  cases,  the  general  rule  is^  that  the  evidence  is 
confined  to  proof  only  of  the  particular  act  charged  or  claim  duea 
for.  It  is  equally  beyond  doubt  or  question^  that  in  some  of 
either  class  of  cases,  proof  of  other  acts  before  and  after  the  main 
one  that  would  of  themselves  constitute  indictable  crimes  or  causes 
of  action  recoverable  for,  is  admissible  dnd  proper  to  be  consid- 
ered in  support  of  the  evidence  of  the  main  charge  or  cause  of  ac- 
tion; as,  in  actions  and  prosecutions  for  libel,  proof  of  other 
libels  on  the  same  party  prior  and  subsequent  to  the  one  on  trial  is 
admissible.  2  Starkie  on  Slander,  56, 57;  The  Kvig  v.  Pearce,  Peake's 
Gases,  75 ;  Charlton  v.  Barret,  id.  22 ;  Rustell  v.  Macquister^  1 
Camp.  49  n. ;  Stuart  v.  Lovell,  2  Stark.  84;  Chtibb  v.  Westleyy  6  0. 
&  P.  436.  So,  on  trial  of  an  indictment  for  receiving  stolen  goods, 
acts  of  receiving  at  other  distinct  times  have  been  received. 
Dunnes  Case,  1  Moody's  C.  0.  160 ;  Roscoe's  Crim.  Ev.  70.  And  on 
indictments  for  knowingly  uttering  forged  instruments  and  counter- 
feit coin,  evidence  of  other  similar  acts,  although  it  would  prove 
other  distinct  offenses,  is  admissible  to  prove  guilty  knowledge. 
BalVs  Case,  1  Camp.  324;  Wylie's  Case,  1  N.  E.  92;  Roscoe,  66,  67. 
So,  on  an  indictment  for  maliciously  shooting,  evidence  that  the  re<* 
spondent  shot  at  the  prosecutor  intentionally  about  a  quarter  of  an 
hour  before,  was  objected  to,  because  it  would  be  evidence  of  two 
distinct  felonies,  but  Mr.  Justice  Burrough  said  that  was  unavoid- 
able, as  it 'seemed  to  be  one  continued  transaction  in  the  prosecu- 
tion of  the  malicious  intent  of  the  prisoner.  Yokels  Case,  Russ. 
&  By.  531;  Roscoe,  70.  In  all  these  cases,  the  evidence  was  re- 
ceived because  it  would  tend  to  support  the  main  charge  as  to 
material  ingredients,  and  could  not  properly  be  excluded,  though  it 
would  prove  distinct  offenses. 

The  offense  charged  in  this  case  cannot  ordinarily  be  com- 
mitted till  the  restraints  of  natural  modesty  and  the  safeguards 
of  common  deportment  and  conventionality  have  been  overcome 
by  gradual  approaches,  and  the  relations  of  the  parties  have  been, 
changed  from  those  usually  existing  between  the  sexes,  to  the 
most  intimate.  On  a  trial  for  it,  the  prosecutor  has  to  overcome 
the  presumption  that  these  restraints  and  safeguards  have  not  been 
broken  over.  To  do  this,  it  is  always  proper  to  show  what  is 
spoken  of  in  2  Greenl.  Ev.,  §  41,  as  an  adulterous  disposition, 
and  in  §  44,  as  a  habit  of  adulterous  intercourse.  As  was  said 
by  Pebley,  0.  J.,  in  State  v.  Marvin,  35  N.  H.  28 :  "A  sospi* 
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cious  intimacy  of  this  sort  is  competent  eyidence  on  trials  for  this 
offense,  though  it  does  not  apply  directly  to  the  particular  fact 
charged  as  the  foundation  of  the  prosecution."    And  by  the  court 
in  Gardiner  t.  Madeira^  2  Yeates  (Penn.),  466,  that  after  "  laying  a 
reasonable  ground  to  infer  an  improper  connection  between  the 
parties  within  the  limited  period,  the  court  will  be  more  liberal 
afterward  in  receiving  other   evidence  of   indecent   conduct    at 
different  times,  tending  to  show  the  criminal  views  and  acts  of  the 
parties."    Thus  it  appears  that  the  true  relation  of  the  parties  to- 
each  other  in  this  respect  is  very  material  and  proper  to  be  shown, 
and  there  could  be  nothing  more  potent,  to  show  that  no  barrier  of 
modesty  or  manners  was  remaining  between  the  parties,  and  to 
show  the  real  relation  between  them,  than  the  fact  that  they  were 
in  the  habit  of  committing  the  act  from  time  to  time.     It  was  in 
this  view  that  the  act  three  years  previous  to  the  one  on  trial  was 
held  admissible  in  Thayer  v.  Davis,  38  Vt.  163.    On  this  subject  it 
was  said  in  that  case  by  Kellogg,  J.,  in  delivering  the  opinion  of 
the  court,  that  "  the  previous  familiarity  or  intimacy  existing  be- 
tween parties  was  a  circumstance  bearing  on  the  probability  of  the 
alleged  sexual  intercourse  that  is  the  subject  of  the  prosecution. 
It  tended  to  illustrate  the  relation  of  the  parties  to  each  other  at 
the  time  when,  as  is  claimed  by  the  prosecutrix,  the  child  to  which 
she  gave  birth  was  begotten ;  and  this  relation  has  always  been 
considered  proper  evidence,  as  well  for  one  party  as  the  other." 
The  evidence  in  this  case,  as  to  prior  acts,  was  of  precisely  the 
same  class  as  that  admitted  in  that  case,  and  no  reason  is  apparent 
why  it  would  not  be  as  admissible  in  this  case  as  in  that,  except 
the  one  urged  as  to  the  acts  being  subjects  for  other  prosecutions. 
But  it  appears  from  the  books  and  cases  already  cited,  that  if  acts 
that  would  support  other  prosecutions  have  any  legitimate  bearing 
as  to  whether  the  offense  on  trial  was  committed  or  not,  they  are 
to  be  admitted,  notwithstanding  that  objection.     And  as  this  evi- 
dence was  legitimately  material  to  the  trial  of  the  main  offense,  it 
was  admissible.    It  is  further  urged  that,  if  this  evidence  of  prior 
acts  is  admissible,  there  is  a  distinction  between  it  and  that  of 
subsequent  acts,  and  that  the  latter  is  not  admissible.     But  this 
relation  of  intimacy,  as  before  •  suggested,  does  not  usually  take 
place  suddenly,  and  the  fact  of  its  existence  at  any  time  to  that 
extent  that  intercourse  was  actually  had,  would  be  some  evidence 
that  the  relation  had  been  existing  previously ;  and  offered  with 
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evidence  of  other  acts  so  iis  to  show  the  relation  to  be  continuous 
through  a  period  covering  the  time  in  question,  would  be  quite 
material  and  convincing.     The  important  question  is,  whether  the 
facts  would  be  legitimately  material,  and  if  they  were,  then  whether 
prior  or  subsequent,  would  be  of  no  importance.     In  Wharton's 
Crim.  Law,  465,  it  is  laid  down  that  evidence  of  guilt  subsequent 
to  finding  the  indictment  is  inadmissible,  unless  to  corroborate 
facts  proved  to  have  taken  place  before  ;  and  that  is  all  this  evi- 
dence was  admitted  for  here.     It  must  be  for  the  reason  that  the 
relation  of  intimacy  between  a  man  and  a  woman  is  material  and 
important  in  determining  the  character  of  sexual  intercourse  had 
between  them  that  evidence  of  like  intercourse  between  them  is 
admissible  on  an  indictment  for  rape,  and  evidence  of  like  acts  of 
intercourse  between  her  and  other  men  is  not.     Archbold's  PI.  & 
Ev.  69  ;  1  Phil.  Ev.,  Cow.  &  Hill  &  Edw.  notes,  762  ;  Wharton's 
Am.  Crim.  Law,  522.    Not  because  it  is  in  any  wise  more  lawful 
for  a  man  to  commit  rape  upon  a  woman  with  whom  he  has  had 
such  intercourse,  but  because  from  the  relations  between  them,  it 
is  less  likely  that  the  intercourse  was  forcible.     It  was  substantially 
held  in  Commonwealth  v.  Merriam,  14  Pick.  518,  and  recognized  in 
Commonwealth  v.  Horton,  2  Gray,  354,  and  Commonwealth  v.  Pierce^ 
11  id.  447,  that  such  evidence  is  material  and  important  in  trials 
for  adultery  ;  but  in  the  two  latter  cases  it  was  held  to  be  inad- 
missible for  other  reasons.    But  in   Thayer  v.   Thayer ,  111  Mass. 
Ill,  all  these  decisions  of  the  Supreme  Court  of  Massachusetts  are 
reviewed  in  a  masterly  way,  and  without  disagreeing  with    the 
previous  cases  in  principle,  but  only  in  the  application  of  principles 
it  was  fully  held  that  evidence  of  familiarities  and  acts  of  adultery, 
both  before  and  after  the  main  offense,  were  admissible  and  proper 
to  be  considered  on  trial  of  the  main  offense.     And  the  reasoning 
of  Colt,  J.,  in  that  case,  seems  unanswerable.     There  are  other 
cases  where  evidence  that  amounts  to  proof  of  distinct  offenses  has 
been  held  inadmissible,    chiefly  upon   the  ground  that  proof  of 
offenses  not  alleged  is  improper  ;  but  it  is  clearly  seen  that  when 
proof  of  distinct  offenses  is  material,  it  is  held  admissible  in  other 
cases,  and  on  principle  should  be  in  this.     So  it  is  not  considered 
that  there  was  error  in  the  admission  of  this  evidence. 

The  remark  of  the  court  about  the  tctstimony.  of  some  of  the 
witnesses  on  a  previous  occasion,  although  in  the  hearing  of  the 
jury,  was  not  made  as  a  statement  to  them  of  any  thing  to  act 
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upon,  but  merely  as  a  reason  for  the  action  of  the  court  itself,  and 
the  jury  probably  so  understood  it.  There  was  no  error  in  law 
about  it. 

The  only  defects  urged  to  the  indictment  are  defects,  if  they 
are  so  at  all,  in  respect  to  matters  of  form  merely,  which  are 
helped  out  by  the  statute.     Laws  of  1870,  p.  23. 

Exceptions  overruled. 


Ix  Re  Carey. 


(49Vt.2aft.) 
wan  of  ftfme  soU — BevoceUion  hy  marriage  —  Devise  of  real  estate. 

At  common  law  tlie  marriage  of  9k  feme  sole  revokes  her  will  so  far  as  it  relates 
to  personalty;  and  the  husband^s  consent  to  the  probate  of  a  will  made  be- 
fore marriage  does  not  make  the  will  valid,  but  the  personal  property  not 
reduced  to  possession  by  him  daring  the  wife's  life-time  is  to  be  distribu- 
ted  among  her  next  of  kin. 

kfeme  sole  made  her  will  M'hereby,  after  certain  specific  legacies,  she  gave  to 
a  missionary  association  the  sum  of  $8,000,  or  if  that  should  be  more  than 
half  her  estate,  both  real  and  personal,  then  *'a  sum  equal  to  one-half  of" 
her  estate.  All  the  remainder  of  her  estate,  "  both  real  and  personal,"  she 
gave  to  a  church  society.  She  afterward  married  and  died  without  issue. 
The  husband,  who  had  never  reduced  the  wife's  personal  estate  to  his  pos- 
session, consented  to  the  probate  of  the  will.  More  than  half  of  the  testa- 
trix's estate  was  personal  property.  Held,  (1)  that  the  will  was  revoked  as  to 
the  personalty  by  the  marriage,  and  was  not  revived  or  rendered  valid  by  the 
hasband's  consent  to  the  probate;  (2)  that  as  the  personal  assets  were  ample 
to  pay  the  bequest  to  the  missionary  association,  if  valid,  such  bequest  was 
of  personalty  and  was  revoked  by  the  marriage;  but  (3)  that  the  gift  of  the 
remainder,  "both  real  and  personal/'  to  the  church  society,  was  a  devise  of 
real  estate  and  was  operative  so  far  as  related  to  such  real  estate. 

APPEAL  from  a  decree  of  the  Probate  Court  for  the  district  of 
Chrittenden,  distributing  the  estate  of  one  Polly  Carey,  de- 
ceased, in  accordance  with  the  provisions  of  her  will. 

The  said  will  was  made  in  1864,  when  the  said  Polly  Carey  was 
unmarried,  of  full  age,  and  possessed  in  her  own  right  of  both  real 
and  personal  estate  of  the  value  of  about  $28,000. 
That  portion  of  the  will  material  to  hi,  etated,  after  making  pro- 
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vision  for  the  support  of  the  testatrix's  mother  before  any  diyision 
of  the  estate  or  the  payment  of  any  legacies,  and  bequeathing  cer- 
tain specific  legacies  to  William  Bean  and  Hannah  Morton,  was  as 
follows : 

"  I  give  and  bequeath  to  my  executor  hereinafter  named  the  sum 
of  S8,000  in  trust,  to  pay  the  same  in  one  year  after  my  decease  to 
the  person  who,  when  the  same  is  payable,  shall  act  as  treasurer  of 
the  American  Missionary  Association  in  New  York  city,  to  be  ap- 
plied under  the  direction  of  the  executive  committee  of  that  asso- 
ciation, to  its  charitable  uses  and  purposes;  provided,  however,  that 
if  at  my  decease  *  *  *  *  $8,000  shall  be  more  than  half  of 
my  estate,  both  real  and  personal,  after  the  settlement  of  my  estate, 
then  I  give  to  the  association  a  sum  equal  to  one-half  of  my  estate, 
and  no  more.  I  give  and  bequeath  all  of  the  remainder  of  my  es- 
tate, both  real  and  personal,  to  the  Congregational  Society  at  Mil- 
ton Falls,  for  their  own  use  and  purposes  forever/' 

In  1867  the  said  testatrix  married  Jonathan  Carey,  and  contin- 
ued his  wife  until  1868,  when  she  died  without  issue,  leaving  the 
said  husband  her  surviving.  Prior  to  such  marriage  the  said  Jona- 
than Carey  was  informed  of  the  will  and  its  provisions,  and  it  was 
then  agreed  between  them  that  the  will  should  be  so  changed  as  to 
make  provision  for  the  husband,  bnt  instead  thereof  after  marriage 
an  arrangement  was  made  between  them  making  provision  for  him 
otherwise. 

The  husband  never  took  possession  of  the  wife's  personalty. 
After  her  death  he  claimed  the  personalty  and  refused  to  consent 
to  the  probate  of  the  will,  but  upon  the  assurance  of  the  executor 
that  if  he  would  consent  to  its  establishment  he  should  have  more 
of  the  estate  than  he  could  get  otherwise,  he  executed  a  writing 
directed  to  the  Probate  Court,  expressing  his  consent  to  its  estab- 
lishment; and  expressed  like  consent  on  hearing  on  appeal  in  the 
County  Court;  and  it  was  established,  as  before  stated. 

All  of  the  said  Jonathan's  claims  against  the  estate  were  settled 
before  hearing  in  the  County  Court  Upon  settlement  of  the  ad- 
ministration account,  it  appeared  that  after  payment  of  all  debts 
there  remained  in  the  hands  of  the  executor,  personal  property  of 
the  value  of  about  $14,000,  and  cash  derived  from  the  sale  of 
real  estate  to  the  amount  of  $11,927.  The  appellants,  Jonathan 
Blake  and  Hannah  Morton,  are  all  of  the  lawful  heirs  of  the  tee- 
tatrix. 
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The  decree  of  the  Probate  Court  was  affirmed  ^o/orma  and  the 
appellants  excepted. 

Daniel  Roberts,  G.  W.  Witters  &  E.  J,  Phelps,  for  executors  and 
legtfteetf. 

Davis  dt  Adams,  for  appellants. 

WHEBLEBy  J.  The  probate  of  this  will  did  not  at  all  settle  what 
property  should  pass  by  it.  The  statute^  Gen.  Stats.  379,  §  20^  pro- 
Tides  that  '^  the  probate  of  a  will  of  real  or  personal  estate/'  '^  shall 
be  conclusive  as  to  its  due  execution ; "  and  that  only  is  the  effect, 
generally,  of  the  probate  of  a  will.  Toller  on  Exrs.  68,  242;  Holman 
T.  Perry,  4  Mete.  492 ;  and  was  what  was  understood  and  intended 
to  be  the  effect  of  the  probate  of  this  one  when  it  was  done.  Mor^ 
Urn  Y.  Onion,  45  Vt.  145.  The  questions  as  to  what  this  will  did 
pass  remain,  and  are  now  to  be  determined  on  the  facts  agreed  to. 
The  instrument  being  established  as  the  will  of  the  testatrix,  it 
would  pass  all  the  property  embraced  in  its  provisions  that  she  had 
testamentary  power  over  at  the  time  of  her  death.  The  provisions 
of  it  embrace  both  lands  and  personal  estate  ;  and,  as  the  power  to 
devise  the  former  and  to  bequeath  the  latter  had,  for  a  long  time 
before  it  was  made,  stood  on  different  footings,  it  is  somewhat 
necessary  to  examine  into  her  testamentary  power  over  each.  It 
has  been  thought  by  many  that  before  the  conquest  lands  were 
devisable,  and  by  some  that  they  were  not ;  but  however  that  may 
have  been,  it  is  agreed  by  all  that  after  that  they  were  not,  on  ac- 
count of  the  tenure  by  which  they  were  held,  and  not  on  account 
of  any  statute ;  and  it  became  settled  that  at  common  law  they 
were  not.  Swinb.  pt*  3,  §  2  ;  Co.  Litt.  3  b.  ;  2  Bl.  Com.  374.  The 
statute  32  H.  VIII,  c.  1,  §  30,  authorized  all  and  every  person  to 
devise  lands.  These  words  in  that  statute  were  not  understood  to 
include  femmes  covert ;  but  to  avoid  scruples,  34  H.  VIII,  c.  5,  s. 
14,  expressly  excluding  them,  was  passed,  and  that  was  thought  to 
have  been  idle.  Sir  Geo.  Gaverlye^s  Gase,  3  Dyer,  354,  b  ;  Powell  on 
Devises,  140.  Since  then,  except  in  a  few  instances,  general  words 
like  those  in  statutes  of  wills,  have  been  understood  to  be  used  to 
enable  those  who  otherwise  had  testamentary  power  to  dispose  by 
will  of  the  particular  class  of  property  named  in  the  statutes,  and 
not  to  give  power  to  others  to  make  wills.    Marston  v.  Norton,  6 
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N.  H.  211 ;  Osgood  v.  Breed,  12  Mass.  625 ;  George  v.  Bussing^  15 
B.  Monr.  558  ;  Morse  v.  Thompson,  4  Cush.  562  ;  Lee  v,  Bennett,  31 
Miss.  119  ;  Cutter  v.  Butler,  5  Fost.  357.  In  1847,  the  legislature 
of  this  State  passed  an  act  that  enabled  married  women  to  devise 
their  lands  or  any  interest  therein  descendible  to  their  heirs.  Gen. 
Stats.  471,  §  17.  By  force  of  this  statute,  this  testatrix  had  testa- 
mentary control  of  her  lands  up  to  the  time  of  her  death,  the  same 
as  she  had  when  she  was  sole  and  made  her  will,  and  they  would 
clearly  pass  by  the  will  to  the  devisees. 

But  neither  when  the  will  was  made,  nor  when  she  died,  had 
any  act  been  passed,  authorizing  femmes  covert  to  make  wills  of 
personalty ;  and,  as  they  would  not  be  included  in  the  general 
words  of  the  statutes  relating  to  such  wills,  any  more  than  they 
would  be  in  like  words  relating  to  wills  of  lands,  she  had  the  same 
and  no  more  power  by  will  over  her  personal  estate  than  she  had  at. 
common  law.  By  that  law,  however,  there  w^as  no  presumption 
that  femmes  covert  lacked  mental  capacity  to  make  wills,  for  they 
could  dispose  of  property  over  which  their  husbands  had  no  control 
as  well  BA  femmes  sole  ;  but  they  lacked  full  and  independent  power 
over  that  which  their  husbands  had  the  right  to  control.  As  was 
said  by  Barkett,  J.,  in  Morton  v.  Onion,  **  The  change  of  con- 
dition effected  by  marriage,  as  that  expression  is  sometimes  used, 
derives  all  its  significance,  as  well  as  its  operative  force  as  a  revoca- 
tion of  a  will,  from  the  fact  that  peculiar  rights  accrue  to  the  hus- 
band in  respect  to  the  property  owned  by  the  wife  at  the  time  of, 
or  coming  to  her  during,  coverture."  These  peculiar  rights  that 
accrue  are,  that  the  marriage  places  all  the  personal  property  lield 
by  the  wife  in  her  own  right  and  not  limited  to  her  separate  use, 
within  the  reach  of  the  husband,  so  that  he  can  take  it  to  himself 
if  he  pleases,  and  whether  he  does  take  it  or  not,  by  his  right  to 
take  it  he  has  power  to  control  its  disposition,  so  that  the  wife  is 
without  the  full  control  and  freedom  of  choice  about  the  disposition 
of  the  property  that  is  necessary  to  the  making  a  valid  will.  As 
was  said  by  Richardson,  C.  J.,  in  Marston  v.  Norton,  5  N.  II. 
212,  ''  She  is  under  a  civil  disqualification  arising  from  want  of 
free  agency  and  not  from  want  of  judgment."  Forse  and  Hemb- 
ling,  2  Co.  439 ;  Swinb.,  pt.  2,  ix ;  2  Burn's  Eccl.  Law  (ed.  1763), 
507 ;  Hodisden  v.  Lloyd,  2  Bro.  Ch.  414 ;  Morse  v.  TJwmpson,  4 
Cush.  562  ;  Mod.  Prob.  of  Wills,  6.  And  in  this  case,  although 
the  will  was  made  before  marriage,  and  while  the  testatrix  had  full 
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power  over  the  disposition  of  all  her  property,  —  as  there  was  no 
placing  the  property  to  her  separate  use,  and  it  was  not  so  held  by 
her  in  any  way,  —  all  her  personal  property  became,  by  the  mar- 
riage, BO  situated  that  the  husband  could  control  it  if  he  would, 
and  thereafter  she  was  under  that  power  for  restraint,  and  was 
without  full  testamentary  freedom  as  to  that  property  As  to  such 
a  will,  it  is  laid  down  in  Swinb.  pt.  2,  ix,  that,  "  albeit  the  Testa- 
ment be  made  before  the  marriage,  yet,  she  being  intestable  at  the 
time  of  her  death,  by  reason  her  husband  is  then  living,  the  Tes- 
tament is  voide;  for  it  is  necessary  to  the  validity  of  a  Testament 
that  the  testator  have  abilitie  to  make  a  testament,  not  onely  at  the 
time  of  the  making  thereof,  when  the  Testament  receiveth  his 
essence  or  being,  but  also  at  the  time  of  the  Testator's  death,  when 
the  Testament  receiveth  his  strength  and  confirmation."  And  in 
Powell  on  Devises,  140,  it  is  said  that  the  law  "  considered  the  tak- 
ing of  a  husband,  being  the  woman's  own  act,  to  amount  to  a  coun- 
termand* in  law,  at  least  so  long  as  coverture  continued,"  of  her  will 
previously  made.  This  has  always  been  the  common  law  govern- 
ing wills  of  femmes  cover/,  so  far  as  the  force  of  the  wills  themselves 
as  testamentary  dispositions  of  property  has  been  concerned.  Such 
wills  have  sometimes  derived  effective  force  from  consent  given  by 
the  husbands,  for  the  reason  that  consent  by  the  husband  to  a  be- 
quest by  the  wife  of  property  to  which  he  had  a  right,  would 
amount  to  a  gift  by  him  of  his  interest,  and  thereby  pass  the  prop- 
erty according  to  the  will,  but  not  by  force  of  the  will  alone,  nor 
because  his  consent  would  add  any  thing  to  her  testamentary  ability. 
Bracton,  60;  Plowden,  343;  Andrew  OgneVs  Case^  4  Co.  48  ;  Swinb. 
pt.  2,  IX;  Cotter  v.  Sayer,  2  P.  Wms.  624;  Stone  v.  Forsyth,  Doug. 
T07;  Hodsden  v.  Lloyd,  2  Bro.  Ch.  414;  Scammel  v.  Wilkinson ,  2 
East,  552;  Cutter  y.  Butler,  5  Fost  357;  Lee  v.  Bennett,  31  Miss. 
119;  Redf.  on  Wills,  23.  And  probably  there  has  not  ever  been,  and 
there  is  not  now,  really  any  question,  but  that  at  common  law,  a 
wife  could  make  a  will  of  personalty  that,  with  the  consent  of  the 
husband  carried  far  enough  to  have  his  gift  take  effect  by  delivery, 
or  far  enough  to  bind  him  to  the  probate,  where  the  property  would 
go  to  him  but  for  the  will,  would  carry  the  property  to  the  legatee. 
Redf.  on  Wills,  22.  But  the  consent  must  be  to  the  particular  will, 
and  not  mere  consent  to  making  some  will,  and,  generally,  be  contin- 
ued to  the  probate,  to  be  operative.  Redf.  24.  And  as  matter  of 
course,  the  consent  must  be  given  at  a  time  when  the  husband  has 
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a  right,  either  inchoate  or  perfect,  to  the  property  bequeathed,  to 
be  of  any  effect.  There  are  some  cases  where  the  consent  has  been 
given  by  ante-nuptial  agreement  or  marriage  articles  made  at  a  time 
when  the  husband  had  no  right  to  the  property,  and  the  wills  been 
held  to  be  operatiye;  but  more  because  the  agreement  or  articles 
would  keep  the  property  so  separately  hers  and  beyond  his  control 
that  no  consent  of  his  would  be  necessary,  than  because  consent  to 
the  wills  given  at  that  time  would  have  any  force.  Scammel  v.  Wil- 
kinson,  2  East,  552;  Lloyd  y.  Hodsden,  2  Bro.  Ch.  414.  In  Fisher 
Y.  Kimball,  17  Vt.  323,  the  property  was  by  ante-nuptial  agreement 
placed  to  ihe  sole  use  of  the  wife.  It  is  suggested  that  if  the  hus- 
band actually  does  leave  the  property  to  the  separate  use  of  the  wife 
during  the  coverture,  without  reducing  it  to  his  possession  at  all^ 
when  the  coverture  is  ended  by  her  death  the  property  should  pass 
by  her  will,. the  same  as  if  it  had  been  limited  to  her  separate  use. 
But  there  is'this  difference  between  the  two  cases:  when  the  prop- 
erty is  so  limited,  his  control  is  limited,  and  her  testamentary 
power  is  complete,  and  her  will  operative  the  same  as  any  person's; 
but  when  he  merely  leaves  it  to  her  sole  use,  she  is  exposed  all  the 
while  to  his  power  to  take  it,  and  while  she  is  subject  to  that  re- 
straint, her  will  is  inoperative.  As  to  a  will  of  lands  by  a  wife, 
Swinburn,  pt  2,  ix,  says:  "Albeit  it  did  appeare  by  due  proofe 
that  the  husband  did  not  constraine  his  wife  thereunto,  but  that  she 
of  her  owne  accord  or  free  motion  did  make  any  such  devise,  either 
to  her  husband  or  to  any  other  person  by  his  consent,  yet,  is  not 
the  devise  good,  as  well  because  the  words  of  the  Statute  are  generall 
(and  where  the  law  doth  not  distinguish  there  n.ay  not  we  distin- 
guish), as  for  divers  other  reasons  grounded  in  the  common  Lawes 
of  this  Bealme.''  The  agreed  facts  in  this  case  show  no  marriage 
articles  or  ante-nuptial  agreement  to  keep  her  property  separate 
from  his,  nor  any  thing  that  would  cut  down  his  right  to  her  perso- 
nal property  or  his  right  to  reduce  her  choses  in  action,  so  that,  as 
the  case  stands,  her  freedom  of  will  as  to  all  this  personalty  was 
placed  by  the  marriage,  subject  to  as  much  restraint  as  that  of  any 
woman  could  be,  and  her  will  previously  made  was,  according  to 
all  the  authorities,  to  that  extent  rendered  inoperative.  And  as 
the  facts  show  that  this  property  was  not  in  fact  reduced  to  pos- 
session by  the  husband,  as  our  law  then  stood,  when  she  died,  his 
right  to  it  wholly  ceased,  and  it  became  the  property  of  either  her 
legatees  or  her  heirs,  without  reference  to  any  rights  of    his. 
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Holmes  v.  Holmes^  28  Vt  765;  Howard  v.  Savings  Bank,  40  id. 
597.    When  the  rule  of  the  common  law  giving  force  to  the  wife's 
will  on  account  of  the  consent  of   the  husband  to  the  probate 
^w  up,  the  husband  had  the  full  right  to  administration  of  her 
estate  without  accountability,  so  that,  in  effect,  the  residue  of  her 
estate,  after  satisfying  debts  and  charges,  would  become  absolutely 
Ms,  unless  she  had  made  a  will  and  he  should  consent  to  the  pro- 
hate.    2  Bl.  Com.  515;  2  Redf.  on  Wills,  69.      Then  his  consent 
would  be  merely  a  gift  or  renunciation  of  his  own  rights,  and  the 
operation  of  the  will  be  founded  on  this  act,  as  before  mentioned. 
But  here,  as  husbands,  according  to  the  law  as  it  stood  when  this 
wife  died,  would,  after  the  death  of   wives,  no  longer  have  any 
right  to  property  that  was  the  wives',  they  would  have  nothing 
to  yield  by  giving  consent  to  the  probate,  and  for  that  reason  no  con- 
sent they  could  give  would  be  of  any  effect.     It  appears  that  this 
liufiband  did  give  consent  to  the  probate  of  this  will;  but  as  he 
had  no  rights  to  be  affected  by  it,  the  consent  would  have  no  more 
effect  upon  the  rights  of   others  than  that  of    any  other  person 
without  right  would  have.     So  this  will  is  not  made  operative  by 
any  consent  of    the  husband,  and  the  personal  property  of  the 
wife  did  not  pass  by  force  of  it.    There  has  been  some  question 
vmA<^  as  to  whether  her  choses  in  action  not  reduced  to  possession 
by  the  husband  would  not  pass  by  the  will,  although  her  personal 
chattels  should  not.     And  there  are  some  books  and  cases  where 
language  is  used  that,  taken  by  itself,  would  indicate  that  such 
choses  would  so  pass.    Swinb.  pt.  2,  ix.    But  the  reasons  for  her 
disability  extend  to  every  thing  that  the  husband  would  have  power 
to  take  to  himself,  which  would  include  things  in  action  held  in 
her  own  right,  and  it  is  apprehended  that  such  expressions  refer 
to  rights  held  by  the  wife  in  a  representative  capacity,  and  not  to 
those  held    in   her  own  right.      Scammel  v.    Wilkinso7i,  2  East, 
552.     On  principle  the  disability  would  seem  to  extend  to  every 
thing  that  would  go  to  the  husband  as  administrator;  and  that  is 
according  to  most  of  the  authorities  that  have  been  examined. 
Johns  V.    Ha  we,  Cro.   Car.   106;  Hodsden  v.  Lloyd,  2   Bro.   Ch. 
414;  2   Bum's  Eccl.   Law  (ed.  1763),  509;   Garrett  v.  Dabney,  27 
Miss.  335;  Chttter  v.  Butler,  5  Fost.  357;   Mod.  Prob.  of  Wills,  7. 
Although,  according  to  this  result,  there  is  a  large  part  of  the 
property  of  the  testatrix  that  does  not  pass  by  the  will,  and  would 
ordinarily  be  subject  to  administration  by  itself,  still,  as  the  exec- 
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utor  has  administered  upon  that  part  as  well  as  upon  the  rest, 
and  the  whole  is  ready  for  distribution  to  those  entitled  to  it, 
there  is  no  occasion  for  any  other  administrator  or  further  admin- 
istration; the  distribution  can  properly  be  made  upon  the  admin- 
istration already  had.  Hays  v.  Jackson,  6  Mass.  162.  And 
although  the  judgment  of  the  County  Court,  decreeing  distribu- 
tion of  the  whole  according  to  the  will,  must  be  reversed,  as,  ap- 
parently, all  the  facts  upon  which  distribution  is  to  be  made  are 
upon  the  record  here,  according  to  the  later  practice  in  this  court, 
final  judgment,  making  distribution  as  the  County  Court  ought  to 
have  made  it,  is  to  be  rendered  here. 

The  will,  being  operative  on  the  real  estate,  would  carry  that 
to  the  devisee;  and  being  revoked  by  the  marriage  as  to  the  per- 
sonal estate,   wotild  leave  that  to  go  to  the  heirs  at  law.      The 
real  estate  appears  to  have  been  converted  into  money;    but   this 
is  presumed  to  have  been  regularly  done  under  the  authority  of 
the  Probate  Court,  for  the  benefit  of   those  interested,  and   the 
avails  are  to  go  where  the  realty  would  have  gone.     Gen.  Stats. 
395,  §  38.      The  facts  show  that  Jonathan  Blake  and  Hannah 
Morton   are   the  only  heirs  at  law,  and  clearly  all  the  personal 
property  is  to  be  decreed  to  them.     Thus  far  there  is  no  question 
about  the  distribution.    But  it  remains  to  be  determined  who  is 
tlie  devisee  or  who  are  the  devisees  of  the  real  estate.     Or,  as  the 
will  in  respect  to  personalty  was  revoked  by   the  marriage,  it  is 
necessary  to  determine  what  legacies  were  revoked.     There  can 
be  no  question  but  that  the  specific  legacies  of  personal  chattels 
to  William  Bean  and  Hannah  Morton  were  revoked.     The  real 
question  is  concerning  the  bequest  of  eight  thousand  dollars   to 
the  American  Missionary  Association.     If  that,  under  the  circum- 
stances, is  a  bequest  of  personalty,  it  was  revoked  and  is  inopera- 
tive ;  if  it  is  a  bequest  tx)  be  paid  out  of  the  realty,  it  is  valid  and 
operative.     In  terms  this  is  a  general  pecuniary  legacy  of  eight 
thousand  dollars,  or,  if  that  should  be  more  than  half  her  estate 
after  her  decease  and  the  decease  of  her  mother  and  the  settlement 
of  her  estate,  of  *'  a  sum  equal  to  one-half  of  "  her  estate.      In 
either  event  this  was  to  be  a  bequest  of  a  sum  of  money.     Had 
her  estate  consisted  so  far  of  realty  that  there  would  not  be  enough 
personalty  to  pay  the  legacy  of  eight  thousand  dollars,  or  the  sam 
equal  to  one-half  of  her  estate,  the  payment  of  it,  or  of  the  defi- 
ciency, as  the  devise  to  the  Congregational  Society  was  of   the 
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remainder,  would,  probably,  have  been  a  charge  upon  the  realty. 
But  that  does  not  alter  the  nature  of  the  bequest.  The  provision 
is  still  a  legacy  of  so  much  money,  and  not  a  devise  of  realty.  2 
Bedf.  on  Wills,  871;  Bligh  v.  Earl  of  Darnley,  2  P.  Wms.  619.  But 
the  testatrix  had  ample  personal  estate  to  pay  this  legacy,  and,  if 
there  had  been  no  revocation  of  any  part  of  the  will,  there  could 
have  been  no  occasion  to  resort  to  the  realty  for  payment  of  it.  It 
is  true  that  no  personalty  would  pass  by  the  will  after  the  revoca- 
tion, with  which  to  pay  that  legacy  ;  but  the  question  is  not, 
whether  the  property  was  revoked,  but  whether  the  legacy  was 
revoked.  The  rule  is  and  has  always  been  that  general  pecuniary 
legacies  are  to  be  paid  out  of  the  personal  assets,  if  these  assets  are 
suflScient,  and  they  are,  in  that  case,  strictly  bequests  of  personal 
property.  2  Eedf.  on  Wills,  869;  Humes  v.  Wood,  8  Pick.  478;  Hays 
V.  Jackson,  6  Mass.  149;  Toller  on  Exrs.  417 ;  Inchiquin  v.  O^Brien, 
1  Wils,  82. 

According  to  this  rule,  as  the  personal  assets  were  ample,  this 
was  a  bequest  of  jjersonalty,  and  was  subject  to  revocation  by 
revoking  so  much  of  the  will  as  related  to  personal  property,  the 
same  as  the  other  bequests  of  personal  property  were.  This  being 
the  case,  the  suggestion  that  there  was  no  personalty  that  passed 
by  the  will  to  satisfy  it  is  of  no  force,  for  the  legacy  being  revoked, 
there  is  no  occasion  to  look  for  property  of  auy  class  to  satisfy  it. 
Further  as  to  this  question ;  the  words  of  the  will  are  significant. 
'  There  is  no  mention  of  realty  in  connection  with  this  legacy,  except 
in  limiting  the  amount  of  it,  while  the  provision  for  the  Congre- 
gational Society  is  by  gift  of  the  remainder  of  her  estate  '*  both 
real  and  personal."  Here  is  an  express  devise  of  her  real  estate  to 
the  Congregational  Society,  which  would  be  free  from  all  general 
legacies  that  there  were  sufficient  personal  assets  to  meet.  To 
ascertain  what  was  revoked,  it  is  necessary  to  look  at  the  will 
according  to  its  force  and  effect  before  revocation,  and  then  after, 
and  ascertain  what  the  act  of  revocation  took  away.  Had  the 
testatrix  died  sole  at  the  time  of  marriage,  her  will  would  have 
spoken  a  bequest  of  eight  thousand  dollars  to  the  Missionary  Asso- 
ciation, and  a  devise  of  the  real  estate  with  a  bequest  of  some  per- 
sonal to  the  Congregational  Society.  By  the  marriage,  all  was 
revoked  but  the  devise,  which  was  left  iu  force,  and  remained  so  to 
her  decease,  and  has  so  remained  ever  since. 
This  is  according  to  the  English  rule  relating  to  marshaling 


i 


142  VERMONT, 


Eafltm&n  y.  Premo. 


assets  where  lands  have  been  devised  to  charitable  uses  not  author- 
ized by  law.  There  the  unauthorized  devise  was  left  to  fail  by 
itself,  without  marshaling  personal  assets  that  might  be  lawfully 
bequeathed  to  such  uses  in  favor  of  the  devisee.  Toller  on  Exrs.  423; 
2  Redf.  on  Wills,  788  ;  MaJceham  v.  Hooper y  4  Bro.  Oh.  153. 

Judgment  of  County  Court  reversed.  And  upon  the  agreed 
statement  of  facts,  the  sum  of  $11,927,  avails  of  real  estate,  with 
its  accumulations,  if  any,  is  decreed  to  the  Congregational  Society 
at  Milton  Falls,  for  its  own  uses  and  purposes  forever;  and  ih€ 
residue  of  the  estate  to  Jonathan  Blake  and  Hannah  Morton. 

To  be  certified  to  Probate  Court. 


Easthak  y.  Preho. 

(48yt.8(».> 

SkidenM — Of  intent — CorUemporaneoui  fraudi. 

In  an  action  to  recover  personal  property  on  the  ground  that  defendant  poi^ 
chased  U  of  plaintiff,  with  intent  not  to  pay  for  it,  eyidence  that  defendant 
¥ras  engaged  in  contemporaneous  fraudulent  transactions  of  like  kind  if 
admissible  on  the  question  of  intent. 

ACTION  of  trover  to  recover  a  horse  which  plaintiff  alleged  de- 
fendant had  bought  of  him  with  the  intent  not  to  pay  there- 
for. On  the  trial  before  a  referee  evidence  wa«  offered  and  re- 
ceived of  contemporaneous  fraudulent  transactions  of  the  same 
kind  between  defendant  and  other  parties.  The  referee  reported 
that  defendant  purchased  the  horse  of  plaintiff  with  intent  not  to 
pay  therefor,  and  reported  in  favor  of  plain  tiff,  for  whom  jadgmeni 
was  entered.    Defendant  excepted. 

W.  H.  Smithy  for  plaintiff. 

A.  A.  NichoUony  for  defendant 

Powers,  J.     The  questions  discussed  in  this  case  arise  npcm  ex* 
ceptions  to  the  referee's  report.     On  the  trial,  the  parties  were  aft 
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issne  as  to  the  terms  of  the  contract  of  sale  that  the  defendant  set 
up.  The  plaintiff  insisted  that  the  contract  of  sale  was  to  have 
effect  as  such^  only  upon  the  delivery  to  him  of  defendant's  note 
with  surety.  The  defendant  claimed  that  the  delivery  of  his  sole 
note  completed  the  trade.  The  referees  found  this  issue  as  claimed 
by  the  plaintiff ,  and  that^  inasmuch  as  the  defendant  failed  to  de- 
liver the  note  with  surety,  no  property  in  the  horse  passed  to  him. 
The  conversion  of  the  horse  is  sufficiently  made  out  then,  without 
any  reference  to  the  evidence  objected  to  by  the  defendant. 

The  plaintiff,  on  the  trial,  offered  testimony  to  show  that  the  de- 
fendant was  engaged  in  other  transactions  in  horses  cotemporane- 
0U8  with  this,  which  were  fraudulent,  for  the  purpose  of  sustaining 
the  plaintiff's  claim  that  the  defendant  purchased  the  plaintiff's 
horse  with  the  fraudulent  intent  of  getting  possession  thereof  and 
not  paying  for  him.  This  evidence  was  received,  and  the  question 
of  its  admissibility  is  raised  by  the  defendant.  It  is  not  allowable 
to  show  the  making  of  other  cotemporaneous  contracts,  as  evidence 
of  the  making  of  the  particular  contract  in  question,  and  the  evi- 
dence was  not  offered  for  this  purpose.  The  plaintiff's  offer  was, 
in  substance,  "  if  the  contract  as  claimed  by  the  defendant  is  found 
by  the  triers,  then  I  propose  to  prove  it  void  by  reason  of  the  de- 
fendant's fraud  in  procuring  it ''  —  that  the  defendant's  intent  was, 
to  swindle  the  plaintiff.  For  the  purpose  of  showing  the  defend- 
ant's intent,  we  think  the  evidence  admissible.  Upon  this  view  of 
the  alleged  purchase,  the  defendant's  fraudulent  intent  is  a  material 
fact  to  be  made  out ;  and  in  such  case,  collateral  transactions  may 
be  shown  to  establish  such  intent  1  Greenl.  Ev.,  §  53.  This  doc- 
trine is  sanctioned  by  the  Supreme  Court  of  the  United  States. 
Casih  V.  Bullard,  23  How.  172  (3  Miller,  494).  Mr.  Justice  Clif- 
PORD,  in  that  case,  uses  the  following  language  in  reference  to  the 
evidence  offered,  which  was  of  the  same  import  and  for  the  same  pur- 
pose as  in  the  case  at  bar  :  ^^  Similar  fraudulent  acts  are  admissible 
in  cases  of  this  description,  if  committed  at  or  about  the  same 
time,  and  when  the  same  motive  may  reasonably  be  supposed  to 
exist,  with  a  view  to  establish  the  intent  of  the  defendant  in  re- 
spect to  the  matters  charged  against  him  in  the  declaration." 
Irving  v.  Motly,  7  Bingh.  543,  is  a  case  also  in  point.  The  case 
of  Pierce  v.  Hoffman  <&  Fisher^  24  Vt.  525,  is  in  harmony  with  the 
doctrine  in  Greenleaf  and  the  cases  above  cited. 

The  evidence  in  this  case  on  this  point  very  clearly  established 
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a  general  purpose  on  the  part  of  the  defendant  and  his  "  pal,"  to 
swindle  any  and  all  parties  that  they  could  reach  ;  and  their  method 
of  operations  seems  to  have  been  in  other  cases  the  same  as  that 
adopted  with  the  plaintiff,  namely,  to  get  up  the  semblance  of  a 
contract  as  the  guise  under  which  to  practice  their  fraud.  Such 
rascals  always  lament  with  "long  faces"  and  "holy  horror"  any 
deviation  from  well-settled  rules  of  the  law  of  evidence  that  tends 
to  bring  them  to  their  just  deserts  ;  but  we  are  happy  to  believe  in 
this  case,  that  no  such  deviation  is  necessary  to  accomplish  sub- 
stantial justice. 

Judgment  affirmed* 


Ross  V.  Teoy  &  Boston  Raileoad  Compai5"y. 

(49  Vt.  964.) 
Common  carrier  —  Negligence, 

Plaintiff  sent  goods  by  defendant's  railroad,  having  himself  packed  and  secured 
them  on  the  car,  but  so  insufflciently  that  they  broke  from  their  fastenings 
and  were  damaged  without  defendant's  fault  Hdd^  that  defendant  was  not 
liable,  although  its  servants  knew  that  the  goods  were  insecurely  fastened 
before  starting. 

ACTION  on  the  case  against  defendant,  a  common  carrier,  for 
injury  to  machinery  shipped  by  plaintiff  over  defendant's 
line,  and  alleged  to  have  been  caused  by  defendant's  negligence. 

The  evidence  tended  to  show  that  the  machinery  was  loaded  on 
the  car  by  plaintiff,  and  was  by  him  blocked  and  fastened,  for 
tmnsportation.  The  defendant's  servants  noticed  that  the  fasten- 
ings were  not  sufficient,  but  did  nothing  to  make  them  so.  During 
the  journey  the  machinery  was  tlirown  from  the  car,  without  de- 
fendant's fault,  by  reason  of  the  insufficient  fastenings,  and  was 
injured,  for  which  plaintiff  brought  action.  The  court  charged 
the  jury  that  if  any  thing  was,  to  the  knowledge  of  defendant, 
necessary  to  make  the  machinery  secure  and  safe,  it  was  its  duty 
to  do  it. 

The  jury  rendered  a  verdict  for  plaintiff. 
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A,  A,  Nicholson  £  J.  0.  Baker,  for  plaintiff. 

Gardner  dt  Harmon,  and  C,  N.  Davenport,  for  defendant. 

Barrkxt,  J.  The  County  Court  seem  to  have  regarded  the 
facts  Btatcd  by  Hicks  on  cross-examination  as  decisively  fixing 
liability  on  the  defendant  for  the  injury  to  the  property.  That 
Hicks  saw  the  articles  as  they  had  been  fixed  and  fastened  by  the 
plaintiff,  and  thought  the  fastenings  inadequate,  seems  to  have  been 
regaided  as  the  vital  fact  working  that  result.  The  fastenings 
whose  insufficiency  caused  the  injury,  had  not  been  changed  in  any 
respect  when  Hicks  saw  it,  nor  when  the  accident  happened.  Had 
that  fastening  been  sufficient,  the  accident  would  not  have  hap- 
pened. Is  the  defendant  chargeable  with  the  consequences  of  that 
iDBufiBciency  ?  We  think  not,  in  the  sense  in  which  the  County 
Court  seems  to  have  regarded  it.  The  undertaking  and  duty  of 
the  defendant  was,  to  transport  and  deliver  safely  against  all  con- 
tingencies except  the  act  of  Ood,  public  enemies,  and  acts  of  the 
parties  shipping  the  property.  It  was  the  insurer  against  every 
thing  but  those.  But  as  against  them,  it  was  bound  only  to  the 
exercise  of  reasonable  care  and  diligence. 

In  this  case,  it  undertook  to  transport  the  articles  safely,  in  the 
condition  in  which  the  plaintiff  had  packed  them,  insuring  against 
every  thing  but  that  condition  and  its  consequences,  and  bound  to 
use  reasonable  care  and  diligence  against  injury  resulting  from 
that  condition.  The  car  was  procured  by  the  plaintiff  of  another 
railroad  company,  it  was  taken  and  loaded  by  the  plaintiff  in  his 
own  way,  and  as  loaded,  came  to  defendant  from  another  road, 
and  was  taken  by  the  defendant  in  the  line  of  transportation  to 
Troy,  in  the  condition  in  which  the  plaintiff  had  loaded  and  pre- 
pared it  for  transportation.  The  plaintiff  did  not  ask  nor  expect 
any  thing  more  to  be  done  by  the  railroads  in  that  respect.  It 
stands  for  consideration  the  same  as  if  the  plaintiff  had  put  the 
articles  into  boxes,  and  had  loaded  them  in  his  own  way.  He 
would  have  the  risk  of  the  sufficiency  of  the  packing.  If  damage 
should  occur  by  reason  of  insufficiency  in  that  packing,  the  carrier 
would  not  be  liable  for  it.  If  on  the  journey  the  boxes  should 
get  broken  and  the  packing  loosened  and  insecure,  it  would  be- 
come the  duty  of  the  carrier  to  exercise  reasonable  and  proper 
care  to  secure  the  articles  against  injury  on  that  account.  Bat 
Vol.  XXIV.  — 19 
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supposing  the  boxes  to  have  remained  whole,  and  it  should  not 
appear  that  the  contents  had  got  loose,  it  would  be  difficult  to 
assign  a  reason  why  the  carrier  should  be  chargeable  for  injury 
resulting  solely  from  their  having  got  loose,  or  from  the  boxes  not 
proving  strong  enough  to  hold  them. 

In  the  cafie  before  us,  the  testimony  is  that  the  blocking  under 
the  large  wheel  that  finally  gave  way  and  caused  the  injury  was 
in  its  place,  and  did  not  appear  to  have  been  started  or  stirred  at 
all,  and  the  only  defect  in  it  was  that  it  was  insufficient  in  the 
first  place. 

It  seems  incongruous  for  the  plaintiff  to  claim  that  the  defend- 
ant should  overjudge  him  in  a  matter  in  which  he  assumed  to 
judge  and  to  do  all  that  he  required  or  supposed  necessary  to  be 
done  in  the  premises,  and  that  the  defendant  should  be  respon- 
sible for  the  inadequacy  of  what  the  plaintiff  adjudged  and  did. 
If  things  continued  to  be  just  as  the  plaintiff  had  dxed  them,  and 
nothing  occurred  in  the  transportation,  against  which  the  defend- 
ant was  bound  to  exercise  precautions  beyond  what  the  plaintiff 
had  done,  tiicre  would  seem  to  be  no  ground  for  holding  the  de- 
fendant liable  for  the  plaintiff's  shortcoming. 

We  think  the  cause  should  have  been  submitted  to  tlie  jury  upon 
views  conformable  to  what  is  above  expressed,  for  them  to  find 
from  the  evidence  whether  the  injury  was  caused  by  the  failure  of 
the  defendant  to  exercise  reasonable  and  proper  care  in  respect  to 
the  fastenings  and  the  transportation  of  the  articles  in  question. 

The  other  question,  viz.,  as  to  the  right  of  the  plaintiff  to  bring 
this  suit,  we  think,  upon  the  evidence,  is  with  the  plaintiff. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 
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BiBMiKOHAK  Fire  Insurance  Company  v.  Kroegheb. 

(88Penn.  St.  64.) 
Jmurancs  —  Fire  PoUcy  —  Condition  againtt  keeping  petroleum, 

Apolicj  of  insarance  upon  the  mercliandise  in  a  store  was  conditioned  to  be 
Toid  if  the  aesared  should  keep  therein  petroleum.  At  the  time  the 
iiisaranoe  was  effected  the  assured  kept,  with  the  knowledge  of  the  insur- 
er's agent,  one  barrel  of  petroleum  for  sale  and  for  lighting  purposes,  and 
continued  afterward  to  keep  that  amount.  Held,  that  the  policy  was 
ayoided. 

BembU^  that  the  condition  would  not  apply  to  petroleum  used  in  lighting  the 
premises.    {Se€  ntde,  p.  150.) 

ACTION  upon  a  policy  of  insurance  against  fire  issued  by  the 
Birmingham  Fire  Insurance  Company  upon  a  stock  of  mer- 
chandise in  Kroegher's  store. 

The  store  was  an  ordinary  country  store  kept  for  the  purpose  of 
supplying  the  miners  at  the  coal  works. 
The  first  condition  of  the  policy  contained  this  provision  : 
"  If  the  assured  shall  keep  or  have  in  any  place  or  premises 
where  this  policy  may  apply^  petroleum,  naphtha,  benzine,  benzole. 
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gasoline,  bcrizinc-varnisli  or  any  product,  in  whole  or  in  part,  of 
either  ;  or  gunpowder,  fireworks,  nitro-glycerine,  phosphorus,  salt- 
petre, nitrate  of  soda  ;  or  keep,  have  or  use  camphene,  spirit  gas, 
or  any  burning  fluid  or  chemical  oils,  without  written  permissioii 
in  this  policy,  then,  and  in  every  such  case,  this  policy  shall  be 
void." 

At  the  trial  it  was  shown  that  plaintiff  had  kept  a  barrel  of 
petrobum  at  a  time  for  sale,  as  well  as  for  lighting  purposes,  and 
the  defendant  claimed  that  the  policy  was  thereby  avoided. 

The  plaintiff  contended  :  1.  That  by  the  stipulation  Id  this 
policy  on  ** stock  of  merchandise  contained  in  store,"  it  must  bo 
intended  that  there  was  included  whatever  it  was  usual  and  cus- 
tomary to  have  in  a  stock  of  merchandise  in  such  a  store,  and  if 
the  jury  believe  from  the  evidence  that  it  is  usual  and  customary 
to  have  and  keep  as  part  of  the  stock  of  merchandise  in  such  stores 
as  the  plaintiff's  a  supply  of  carbon  oil  such  as  the  plaintiff  had  in 
his  stock,  then  the  pliintiff  can  recover,  notwithstanding  the  terms 
of  the  first  condition. 

2.  That  it  having  been  shown  that  the  insurance  was  effected 
with  full  knowledge  by  the  agent  of  the  company  that-^carbon  oil 
was  kept  and  had  by  the  plaintiff  on  the  premises  insured,  as  a 
part  of  his  ordinary  stock  of  goods,  the  plaintiff  can  recover,  not- 
withstanding said  condition,  notice  to  the  agent  being  notice  to 
the  company. 

The  court  sustained  both  of  these  positions  of  the  plaintiff  in  its 
instruction  to  the  jnry. 

The  verdict  was  for  the  plaintiff  and  the  company  took  this  writ, 
inter  alia,  assigning  this  action  of  the  court  for  error. 

Robb  £  Snively  and  Thomas  M,  Marshall,  for  plaintiff  in  error. 

nam2)lo:i  tf  Dahdl  and  Bayne  d  Magee,  for  defendant  in  error. 
It  was  proper  to  submit  to  the  jury  to  find  whether  petroleum  con- 
stituted a  part  of  the  assured's  *'  stock  of  merchandise,"  and 
whether  it  was  included  in  the  polic}^  and  to  hold,  if  so  included, 
that  no  avoidance  of  the  policy  resulted  by  reason  of  the  condition 
in  question.  Harper  et  aL  v.  The  City  Insurance  Co^  1  Bosw. 
620  ;  Citizens*  Insurance  Co,  v.  McLaughlin,  3  P.  F.  Smith,  485  ; 
Oirard  Fire  Insurance  Co.  v.  Stephenson,  1  Wright,  298  ;  Franklin 
Fire  Insurance  Co.  v  Updegraffet  al.,  7  id.  350, 
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" —  ■  1  -  -  _  ■ 

Gordon,  J.     We  cannot  approve  of   the  answers  of  the  court 
to  the  plaintiff's  (defendant  in    error)  first   and  second  points. 
Eroegher  accepted  the  policy  with  the  express  stipulation  therein 
contained,  that  the  use  of  petroleum,  or  any  product  thereof  upon  the 
premises  insured, without  written  permission, would  avoid  it  Granted 
that  carbon  oil  is  usually  kept  for  sale  as  part  of  the  stock  of  a  country 
store,  the  same  may  be  said  of  gunpowder,  and,  perhaps,  the  reason 
for  the  prohibition  may  be  discovered  in  the  fact  that  such  a  custom 
does  exist,  for  if  these  articles  were  never  found  among  such  stocks 
this  provision  would  be  useless.     It  is  probable  that  this  provision 
voald  not  apply  to  the  oil  used  in  lighting  the  premises,  for  such 
a  use  has,  in  these  days,  become  a  necessity  for  all  buildings  in  the 
country  in  which  light  is  required  during  the  night.    Bat  it  is  not 
to  such  use  that  the  points  refer,  but  to  the  use  of  this  product  as 
an  article  of  merchandise,  and  there  can  be  no  doubt  but  that,  as 
such,  it  is  in  terms  prohibited  by  the  policy.     The  cases  cited  by 
the  defendant  in  error  are  not  in  point.     The  policy  in  suit  in  the 
Citizen^  Insurance  Co.  v.  McLaughlin^  3  P.  F.  Smith,  485,  admit- 
ted of  the  storage  of  benzole  on  the  premises,  and  the  fact  of  its 
being  used,  in  the  manufacture  of  patent  leather  made   the  infer- 
ence irresistible,  that  its  use  for  that  purpose  was  contemplated 
in  the  permission  to  keep  it  in  a  shed  adjacent  to  the  factory. 
The  question  in  the  case  of  the  Franklin  Ins.  Co.  v.  Updegraff,  7 
Wright,  350,  was  whether  the  policy  included  hardware,  china  and 
glassware,  under  the  general  designation  of  '*  merchandise  such  as 
is  usually  kept  in  country  stores,"  by  the  rules  of  the  company 
these  articles  being  scheduled  as  hazardous  and  subject  to  special 
rates.    So  in  the  Oirard  Fire  &  Marine  Ins.  Go,  v.  Stephenson, 
the  question  was,  on  the  increase  of  the  risk,  by  the  putting  of  a 
stove  in  a  carpenter  shop.    In  the  case  in  hand,  had  the  policy 
permitted  carbon  oil  to  be  kept  upon  the  insured  premises,  a  pre- 
sumption would  necessarily  arise  that  it  was  to  be  kept  there  for 
some  use,  and  it  might  be  left  to  the  jury  to  say  for  what  use.     If 
the  question  were  whether  this  kind  of  oil  was  an  article  of  mer- 
chandise ordinarily  included  in  the  stock  of  a  country  store,  or  if 
it  were  only  an  inquiry  as  to  the  increase  of  risk,  it  might  well  be 
referred  to  the  jury.     But  it  is  nothing  of  the  kind  ;  it  is  an 
express  stipulation  that  petroleum  or  its  products  shall  not  be 
kept  upon  the  premises,  and  if  it  be  so  kept  the  policy  is  void.     It 
matters  not  that  it  was  part  of  a  customary  stock  of  goods,  for  by 
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express  contract  it  was  excliided.  The  same  reasoning  applies  to 
the  fact  of  the  knowledge  of  the  company's  agent  that  carbon  oil 
was  kept  on  the  property  at  the  time  of  the  insurance,  for  his 
knowledge  could  not  change  the  contract  of  the  parties.  As  sus- 
taining this  second  point  our  attention  has  been  directed  to  the 
case  of  People's  Ins,  Co.  v.  S2)encer,  3  P.  R  Smitli,  353,  but  it  does 
not  meet  the  point ;  for  the  policy  in  that  case  did  not  stipulate 
against  that  which  was  said  to  have  increased  the  risk,  hence,  the 
knowledge  of  the  agent  at  the  time  of  taking  the  risk  became 
material.  But  in  the  case  before  us,  the  company  has  taken  caro 
to  leave  nothing  open  for  inference,  or  by  which  it  might  be  com- 
promised by  the  knowledge  or  representations  of  its  agent,  and  if 
the  insured  was  misled  by  the  interpretation  put  upon  this  policy 
by  the  agent,  he  was  misled  by  his  own  counselor  and  he  has  no 
one  to  blame  but  himself.  We  see  nothing  in  the  remaining  excep- 
tions which  requires  much  comment.  Certainly  where  a  company 
permits  one  to  act  for  it,  and  adopts  the  contracts  which  he  has 
made  in  its  name,  it  cannot  be  permitted  to  deny  iiis  agency  or  to 
^escape  the  results  flowing  from  such  agency. 

That  preliminary  proof  of  loss  may  be  waived  under  circum- 
stances similar  to  those  in  this  case,  we  have  but  recently  decided 
in  the  case  of  the  Humboldt  Fire  Ins.  Co.  v.  Kroegher  (argued  at 
Pittsburgh,  October  13th).  And  see,  also,  the  case  of  the  Frajiklm 
Fire  Ins.  Co.  v.  Updegraffy  7  Wright,  350. 
The  judgment  is  reversed,  and  a  venire  facias  de  novo  is  atcarded, 

NoTB  BY  THE  REPORTER.— See  Maryland  Fire  Itia.  Co.  v.  Whitefoi'd^  1  Am. 
Rep.  46;  8,  c,  31  Md.  219;  Morae  v.  Buffalo  Ins.  Co.t  11  Am.  Rep.  587;  B.  c,  30 
Wis.  534;  Cerf  v.  Home  Ins.  Co.,  13  Am.  Rep.  1G5;  8.  c,  44  Cal.  820;  Jfo«  v. 
Ins.  Co.,  17  Am.  Rep.  255;  s.  c,  58  N.  Y.  292. 

In  New  York  the  rule  is  eatablished  by  numerous  decisions  that  the  use  of 
Buoh  materials  as  are  ordinarily  and  necessarily  used  in  the  business,  the  stock 
and  materials  of  which  are  covered  by  the  policy,  will  not  avoid  the  policy, 
although  by  the  printed  clauses  of  the  policj'  the  keeping  or  use  of  such  materi- 
als upon  the  premises  in  prohibited.  Harper  v.  Albany  Mat.  Ins.  Co.,  17  N".  Y. 
194;  Bryant  v.  Ponghkeepsit  his.  Co.,  id.  200;  Harper  v.  N.  Y.  City  Ins.  Co.,  22 
id.  441;  Hall  v.  Inn.  Co.,  68  id.  292;  6.  c,  17  Am.  Rep.  255. 

And  in  the  latter  case  it  was  held  that  such  prohibition  does  not  extend  to 
materials  ordhiarily  used  in  the  business. 

Thus,  in  Harper  v.  Albany  Mut.  Fire  Ins.  Co.,  and  Harper  v.  N.  Y.  City  ItML 
Co.,  supra,  a  policy  on  a  printing  ofSLce,  prohibiting  the  use  of  oampheue,  was 
held  not  to  be  avoided  by  the  use  of  camphene  in  cleaning  type,  such  UM 
being  customary  among  printers. 

lu  bryant  v.  Poughkeepsie  Mut.  Ins.  Co.,  supra,  the  policy  was  on  the  stock 


NOVEMBER  TERM,  187C.  151 

BirminghAm  Fire  Insurance  Company  v.  Kroegher. 

iu  trade  of  a  manufsicturer  of  clocks,  and  it  was  held  not  avoided  07  tno  use  of 
torpeiitiueiu  cleaning olock-worksandof  other  prohibitevl  iufi.iuiin  ible  inaterU 
ate  iu  other  processes,  the  evidence  showing  that  such  use  was  necessary  and 
ordiuarj. 

InHaU  v.Ins.  Co.,  mipray  the  policy  was  on  a  photographer's  stock,  and  the 
UM  of  kerosene  was  prohibited.  A  portable  kerosene  oil  lamp  was  used  and 
ooeasioued  the  loss,  but  was  held  uot  to  avoid  the  policy,  such  use  being  com- 
mon iu  the  business. 

Where  the  written  portion  of  the  policy  describes  a  certain  class  of  articles 
as  the  property  insured,  for  instance  **  stock  such  as  is  usually  kept  in  a  country 
■tore/*  and  the  printed  conditions  prohibit  the  keeping  of  certain  articles 
usually  kept  in  a  country  store,  the  written  portion  will  overcome  the  printed 
conditions,  and  the  keeping  of  such  articles  will  not  avoid  tlio  policy.  Wlnt- 
manh  v.  Comcay  F.  Itia,  Co.,  16  Gray,  359;  Elliott  v.  HamUton  Mut.  In9.  Co.,  13 
id.  138;  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492;  Pindar  v.  Kings  Co.  Ins.  Co.^ 
86  K.  T.  048 ;  Niagara  Im.  Co.  v.  DeGraff,  12  Mich.  124 ;  McFarland  v.  Peabody 
In*.  Co.,  6  W.  Va.  425. 

In  Steinb<ick  v.  La  Fayette  F.  Ins.  Co.,  54  N.  Y.  90,  plaintiff  was  insured  '*  on 
his  stock  of  fancy  goods,  toys  and  other  articles  in  his  line  of  business,"  In  a 
hoUding  *'now  in  his  occupancy  as  a  German  jobber  and  importer,'*  with  per- 
mission to  keep  fire-orackers.  The  policy  provided  that  if  the  premises  should 
be  used  for  keeping  therein  goods  denominated  specially  hazardous  in  the  sec- 
ond class  of  hazards  annexed,  except  as  therein  specially  provided  for,  then, 
BO  long  as  so  used,  the  policy  to  be  of  no  effect.  In  the  class  referred  to  were 
**  fire-works,"  and  it  was  stated  that  insurance  thereon  added  fifty  cents  per 
noo  to  the  rate.  Plaintiff  kept  fire-works,  and  by  their  accidental  ignition  a 
loss  happened. 

The  court  held  that  if  fire-works  were  usually  kept  in  that  line  of  business, 
the  policy  was  not  avoided,  and  also  held  that  the  insurers  were  bound  to  know 
the  nature  and  kind  of  articles  belonging  to  the  business  and  occupation 
insured,  and  this  rule  was  cited  with  approval  in  Hall  v.  Ins.  Co.,  supra. 

The  Supreme  Court  of  the  United  States,  in  Steinback  v.  Ins.  Co.,  13  Wall. 
183i  on  a  similar  policy,  held  the  other  way,  and  decided  that  evidence  was  not 
admissible  to  show  that  the  keeping  of  fire-works  was  usual  in  that  line  of 
boflinesa.  The  opinion  only  announced  the  conclusion  without  g^iving  other 
reasons  than  that  "  the  policy  itself  requires  that  fire-works  shall  be  specially 
written  in  itw**  The  Court  of  Appeals  commented  on  this  decision  and  dissented 
from  It. 

In  A.rcher  v.  Merchants'  Ins.  Co.,  4S  Mo.  434,  the  policy  was  on  a  wagon* 
maker's  shop  and  materials,  and  the  printed  conditions  stipulated  against  lia- 
bility for  damages  occasioned  by  campheue,  spirit  gas,  or  burning  fluid,  unless 
otherwise  expressly  provided.  Benzine  was  used  iu  the  paint-shop,  and  it  was 
held  that  if  a  paint  shop  was  a  common  part  of  a  wagon-maker's  shop,  and 
benzine  was  a  material  used  for  mixing  the  paint,  then  the  printed  condition 
waft  repugnant  to  the  written  clause  and  to  be  disregarded. 

In  Viele  v.  Oermania  Ins.  Co.,  28  Iowa,  9,  consent  was  given  that  the  buildiug 
insured  should  be  used  for  the  manufacture  of  certain  articles,  and  it  was  held 
that  this  consent  carried  with  it  the  right  to  keep  and  utte  every  thing  necessary 
in  the  manufacture. 

In  Langdon  v.  EguUoble  Itis.  Co.,  1  Hall,  225;  B.  c,  6  Wend.  623,  the  policy 
■tipiihited  that  **the  premises  shall  not  be  used  for  storing  therein  any  article 
ipedfied  in  the  memonuidam  of  hasards,"  among  which  were  oil  and  spirituooB 
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liquor.  The  building  was  used  as  a  retail  grocery  store,  in  which  were  kept  for 
•ale  a  cask  of  oil,  a  barrel  of  rum  and  other  spirituous  liquors.  Held,  not  a 
storing  within  the  meaning  of  the  policy. 

So,  depositing  gunpowder  iu  a  building/for  the  purpose  of  blowing  it  up  to 
arrest  a  conflagration,  is  not  a  storing.  City  Fire  Ins.  Co,  y.  Corlies^  21  Wend. 
367.  So  a  mere  temporary  or  casual  deposit  is  not  a  *'  storing  '*  or  ''  keeping." 
Hytids  V.  Schenectady  Co.  Mut  Ins.  Co.,  11  N.  Y.  554.  So,  in  Williams  y.  Fire^ 
men's  Fund  J?is.  Co.,  54  N.  Y .,  where  the  condition  was  that  the  policy  should  be 
void  '*  if  the  premises  shall  be  used  for  the  storing  or  keeping  **  of  certain  goods, 
among  which  was  crude  petroleum,  it  was  held  that  to  keep  a  jug  of  crude 
petroleum  for  the  medicinal  use  of  the  insured,  was  not  a  "  storing  '*  or  **  keep- 
ing;** but  in  Williams  v.  People* s  Fire  Ins.  Co.,  57  N.  Y.  274,  where  the  policy 
was  also  stipulated  to  be  void,  **  if  the  risk  shall  be  increased  by  any  means 
whatever  within  the  control  of  the  insured,'*  it  was  held  that  the  keeping  of 
Buch  petroleum,  for  such  purpose,  would  avoid  the  policy  if  it  increased  the 
risk. 

The  keeping  of  liquors,  to  be  consumed  by  the  family  of  the  insured,  or  to 
be  sold  to  his  boarders,  is  not  a  storing.  Rafferty  v.  Neyj  Drunsiticik  Ins.  Co.t 
18  N.  J.  480. 

In  Moore  v.  Protection  Ins,  Co.,  29  Me.  07,  a  policy  on  a  stock  in  trade  pro- 
hibited appropriating,  applying  or  using  the  store  for  keeping  or  storing  hazard- 
ous goods,  among  which  was  placed  cotton  in  bales.  In  an  action  on  the  policy 
the  defendant  requested  an  instruction  that  if  plaintiff  had  in  his  stock,  at  the 
time  of  the  fire,  cotton  in  bales,  the  policy  was  avoided.  The  court  held  that 
keeping  hazardous  articles  in  the  stock  was  not  within  the  prohibition,  but  that, 
in  order  to  constitute  a  breach  of  the  condition,  the  keeping  must  be  the  sole 
or  principal  object  of  the  deposit,  or  it  must  appear  that  it  increased  the  risk. 
See,  also.  Leggett  v.  ^^tna  Ins.  Co.,  10  Rich.  202. 

But  in  WesifaU  v.  Hudson  River  Ins.  Co.^  12  N.  Y.  280,  where  the  policy  wai 
stipulated  *'  to  be  void  iu  case  the  premises  containing  the  goods  shall  be  appro- 
priated, applied  or  used  for  the  purpose  of  storing  or  keeping  any  of  the  articles 
denominated  hazardous  or  extra  hazardous,  or  included  in  the  memorandum 
annexed,  unless  permitted  in  writing,*'  and  the  memorandum  stated  that  if 
oamphene  was  used  in  stores  as  a  light,  the  risk  would  be  subjected  to  an  extra 
rate,  it  was  held  that  the  use  of  camphene,  to  light  the  store,  avoided  the 
policy. 

In  Meads  v.  Nortfiwestem  Ins.  Co.,  7  N.  Y.  530,  the  policy  contained  the  fol- 
lowing clause:  *'  Camphene  cannot  be  used  in  the  building  where  insurance  is 
effected  unless  by  special  permission  in  writing,"  and  it  was  held  that  the  use 
of  oamphene,  for  lighting,  avoided  the  policy. 

In  Campbell  v.  Charter  Ouk  If  is.  Co.,  10  Allen,  213,  the  memorandam  of 
special  hazards  prohibited  the  use  of  burning  fluid  for  lighting.  The  use  of 
it  was  held  to  avoid  the  policy. 

In  Cerfv.  Home  Ins.  Co.,  13  Am.  Rep.  165;  s.  c,  44  Cal.  320,  a  policy  on  a  store 
was  conditioned  to  be  void  if  the  assured  should  keep,  among  other  tliingSt 
petroleum,  naphtha,  gasoline,  benzine  or  benzine  varnish,  or  keep  or  use 
camphene,  spirit  gas  or  any  burning  fluid  or  chemical  oils,  without  written  per- 
mission. ** Kerosene  oil,  however,  may  be  used  for  lighting  dwellings  and  kept 
for  sale  in  stores."  Tbe  8tore  was  lighted  by  gas  in  tbe  evening,  but  at  night  the 
gas  was  turned  off  and  a  small  lamp  of  kerosene  oil  was  left  lighted  on  the 
counter  as  a  protection  against  burglars.    The  policy  was  held  void. 

Bat  in  Morse  v.  Buffalo  Ins.  Co,t  11  Am.  Bep.  587 ;  s.  c,  80  Wis.  tSi,  a  stricter 
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rule  of  construction  was  followed.  There  the  policy  was  on  a  steamboat,  and 
was  conditioned  to  be  void  if  gunpowder,  camphene,  spirit  gas,  naphtha,  ben- 
zine or  benzole,  chemical,  crude  or  refined  coal  or  earth  oils  are  kept  or  used  on 
the  premises.  Kerosene  oil  was  used  in  lighting  the  boat,  and  this,  the  court 
held,  did  not  avoid  the  policy,  because,  applying  the  maxim,  nosdtur  a  aociiSt 
kerosene  was  not  within  the  prohibition  of  the  policy.  It  seems  to  have  been 
conceded,  however,  that  had  that  article  been  included,  its  use  would  have 
rendered  the  policy  void. 

In  Wood  V.  NorthweaUm  Ins.  Co,,  46  N.  Y.  421,  the  policy  forbade  the  use  of 
"  camphene,  spirit  gas,  phosgene  or  any  other  iiiflammdbleliquid."  Kerosene  oil 
was  used,  and  the  court  held  that  it  could  not  take  judicial  notice  that  kero- 
sene was  inflammable,  especially  as  the  legislature  had  in  effect  declared  that 
there  is  a  degree  of  purity  to  which  it  may  be  brought  so  as  to  render  it  safe. 

In  Buchanan  v.  Exchange  Fire  2n8.  Co.,  61  N.  Y.  28,  a  policy  on  a  paper  fac- 
tory contained  a  provision  that  petroleum,  rock  and  earth  oils,  benzine,  ben- 
sole  and  naphtha  should  not  be  stored  or  used  on  the  premises,  and  that  refined 
coal  carbon  and  kerosene  oils,  when  stored  in  less  quantities  than  ten  barrels, 
should  be  classed  as  extra  hazardous ;  also  that  camphene,  spirit  gas  or  burning 
fluid,  phosgene  or  any  other  inflammable  liquid,  *'when  used  as  a  light,*'  sub- 
jected the  goods  to  a  higher  rate,  and  was  prohibited  without  permission. 
Kerosene  was  used  for  lighting.  It  was  held  that  kerosene  came  within  the 
term  **rock  or  earth  oils,"  but  that  the  first  prohibition  did  not  apply  to  uses 
for  lighting,  as  there  was  a  separate  provision  as  to  that,  and  that  kerosene  was 
not  within  the  provision  as  to  lighting,  and  that,  therefore,  its  use  did  not  dis- 
charge the  insurers. 

When  a  policy  prohibits  the  use  of  the  insured  building  for  a  hazardous  bus- 
iness, the  use  of  hazardous  articles  therein  for  heating  or  lighting  does  not 
come  within  the  prohibition.  Mut.  Fire  Jiis.  Co.  v.  Coutsville  Shoe  Factory,  80 
Penn.  St.  407.  So  such  a  prohibition  does  not  apply  to  an  occasional  or  acci- 
dental use.  Shauj  v.  Robherds,  6  Ad.  &  El.  75;  Dobson  v.  SoUiely,  1  Bennett's 
F.  Ins.  C.  199;  Maryland  his.  Co,  v.  Whitford,  1  Am.  Rep.  45;  s.  a,  31  Md.  219; 
Matson  t.  Farm  Building  his.  Co.y  9  Hun,  415;  0*Niel  v.  Buffalo  Fire  Ina,  Co,^ 
3  N.  Y.  122, 128. 

Thus,  in  the  case  of  Matson  v.  Farm  Building  his,  Co,.,  su^tra^  the  policy  was 
conditioned  that  the  insured  should  not  be  liable  for  any  loss  occasioned  by 
the  use  of  kerosene  oil,  etc.,  in  any  bam  or  outbuilding.  The  insured  went  to 
the  bam  with  a  kerosene  lamp  for  the  purpose  of  catching  some  fowls,  when 
the  lamp  was  accidentally  overturned  and  the  building  was  burned.  It  was 
held  that  the  company  was  liable. 

When  the  policy  specifies  the  articles  covered  by. the  policy,  the  rule  applied  to 
general  descriptions  does  not  apply.  Thus,  where  the  policy  was  **  on  stock  in 
trade  described  in  the  application  as  dry  goods,  groceries,  hardware,  crockery, 
glass,  wooden  ware,  britannia  and  tin  ware,  stoves  of  various  kinds  and  various 
other  wares  and  merchandise,"  and  was  stipulated  to  be  voided  by  "a  use  of 
the  premises  for  keeping  or  storing  any  article  denominated  hazardous."  The 
assured  had  rags  as  a  part  of  his  stock,  and  these  were  among  the  articles 
denominated  hazardous.  Held,  that  the  policy  was  avoided,  although  it  was 
the  custom  to  keep  rags  in  stores  of  the  kind.  Macawher  v.  Howard  Fire  h\», 
Co.,  7  Gray,  257. 

In  Whilmarsh  v.  Charter  Oak  hia,  Co.,  2  Allen,  581,  the  policy  was  on  **  a  pro- 
Tision  and  grocery  store,"  and  it  was  provided  that  '*  the  depositing,  keeping 
or  storlDg  therein  any  articles,  goods  or  merchandise  denominated  hazardooB,** 
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etc.,  should  avoid  the  policy.  Oil  and  sulphur,  and  matches — all  in  the  list  of 
hazardous  articles —  were  iu  stock  at  the  time  of  the  fire,  and  this  was  held  to 
avoid  thu  policy. 

So,  where  the  policy  was  ou  a  stock  iu  trade,  *'  consisting  of  non-hazurdoua 
merchandise,'*  with  a  list  of  hazardous  articles  annexed,  and  there  were  in  the 
store  three  barrels  of  oil  from  which  the  insured  drew  to  sell,  which  was  in  the 
list  denominated  hazardous,  it  was  held  that  the  description  of  the  property 
was  a  warranty  that  it  was  all  non-hazardous  and  that  the  insurers  were 
i-eleased.  Richards  v.  Protection  Ina.  Co.,  30  Me.  273.  See,  also,  Commercial 
Ins,  Co.  V.  MeiUman,  48  111.  813;  McEwenv.  Quthridge,  18 Moore's  P.  C.  C.  304; 
Beeve  v.  Phcenix  Ina,  Co.,  23  La.  Ann.  219;  Wetherell  v.  CUy  Fire  Im.  Co.,  16 
Gray,  276. 

Where  the  policy  is  conditioned  to  be  void  if  the  premises  shall  be  used  for 
an  unlawful  purpose,  it  will  be  avoided  by  the  keeping  and  sale  of  liquor  with* 
out  license,  where  the  law  requires  such  license.  KeUy  v.  Worcester  M%iL 
Fire  Ins.  Co.,  97  Mass.  284. 

And  such  use  by  a  tenant,  without  the  owner's  knowledge,  will  avoid  the 
policy.  Id.;  Wetherell  v.  City  Fire  Ins.  Co.,  16  Gray,  276;  Faulkner  y.  Central 
Fire  Ins.  Co.^  1  Kerr.  279.  But  see  Fai-mers'  Ins.  Co.  v.  Simmons,  .80  Pena. 
St.  289. 


Commonwealth  v.  Waltbb. 

(88  Peon.  St.  105.) 

Quo  warranto  —  Removal  from  office  for  bribery — Premotu  eontnetion  —  THal 

by  jury. 

A  State  Conetitation  provided  that  any  candidate  for  office  who  should  be 
guilty  of  bribery  should  be  disqualified  from  holding  office .  Held,  that  aa 
officer  might  be  removed  by  qtut  toa/rranto  for  obtaining  his  election  by  brib- 
ery, without  having  first  been  convicted  of  the  offense  on  an  indictment ; 
but  eerrible  that  the  defendant  had  a  right  to  have  the  issues  of  fact  raised 
upon  the  quo  warranto  tried  by  a  jury. 


Q 


UO  WAERANTO  issued  on  the  relation  of  the  attorney-gen- 
eral.    The  opinion  states  the  case. 


George  Lear,  attorney-general,  S.   H.  Piersol,  and  T,  Jiobifison, 
for  Commonwealth. 

Jofm  JV,  Purviance,  Charhs  McCandless,  J.  Jf.  Thompson,  and 
L,  Z,  Mitchell,  contra. 
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Paxson,  J.  This  was  a  writ  of  quo  warranto  issued  at  the  rela- 
tion of  the  attorney-general  against  the  defendant,  requiring  liini 
to  show  by  what  warrant  he  claims  to  have, use,  exercise,  and  enjoy 
the  office  of  high  sheriff  of  Butler  county.  The  information 
charges  that  the  said  defendant  was  a  candidate  for  said  office  in 
the  year  1875;  that  he  was  returned  as  elected  at  the  general  elec- 
tion held  in  November  of  that  year;  that  while  the  said  defendant 
was  a  candidate  for  said  office,  he  "  was  willfully  and  corruptly 
guilty  of  bribery,  fraud  and  the  willful  violation  of  the  election  laws 
of  this  Commonwealth."  The  information  then  proceeds  to  charge 
specific  acts  of  violation  of  the  election  laws,  and  the  further  offense 
of  perjury  in  taking  the  oath  of  office.  An  answer  was  filed  by  the 
defendant,  in  which  the  charges  set  forth  in  the  information  are 
specifically  denied.  All  this  took  place  upon  a  rule  to  show  cause 
why  the  writ  of  quo  toarranto  should  not  go  out.  The  learned  judge 
of  the  court  below  was  of  opinion  that  the  case  was  not  one  in 
which  the  writ  should  issue,  and  discharged  the  rule,  yet  on  the 
request  of  the  counsel  for  the  Commonwealth,  directed  the  writ  to 
be  issued  proformay  and  immediately  quashed  it. 

It  is  proper  to  remark  as  a  matter  of  practice,  that,  when  the  Com- 
monwealth through  her  attorney-general  applies  for  a  writ  of  quo 
warraniOy  she  is  entitled  to  it  without  a  previous  rule  to  show  cause. 
It  is  not  to  be  presumed  that  the  law  officer  of  the  Commonwealth 
would  apply  for  this  high  prerogative  writ  for  personal  or  private 
ends.  He  is  supposed  to  be  impartial,  and  to  seek  only  the  vindi- 
cation of  the  rights  of  the  State.  It  is  not  so  in  the  case  of  a  pri- 
vate relator,  who  is  usually  put  to  his  rule  to  show  cause.  It  might 
not  be  so  where  the  attorney-general  merely  allows  private  counsel 
to  use  his  name,  as  is  sometimes  done  to  procure  the  writ.  But 
when  the  attorney-general  or  his  recognized  deputy  assumes  tlie 
responsibility,  the  writ  should  issue  in  the  first  instance. 

Tinder  the  act  of  June  14th,  1836,  the  writ  of  quo  warranto  is 
the  appropriate  remedy  where  any  person  shall  usurp,  intrude  into 
or  unlawfully  hold  or  exercise  any  county  or  township  office  within 
the  respective  county;  or  where  any  person,  duly  elected  to  any 
such  office,  shall  have  done,  suffered  or  omitted  to  do  any  act,  mat- 
ter or  thing  whereby  a  forfeiture  of  his  office  shall  be  created.  It 
is  not  pretended  that  we  have  any  statute  which  declares  a  forfeit- 
ure of  either  of  the  offices  aforesaid  by  reason  of  any  of  the  acts 
4diarged  in  the  information.    But  the  9th   section  of  the  8th 
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article  of  the  Constitution  provides  that  '*  any  person  who  shall, 
while  a  candidate  for  office,  be  guilty  of  bribery,  fraud  or  willful 
violation  of  any  i^lection  law,  shall  be  forever  disqualified  from 
holding  any  office  of  trust  or  profit  in  this  Commonwealth;  and 
any  person  convicted  of  willful  violation  of  the  election  laws  shall, 
in  addition  to  any  penalties  provided  by  law,  be  deprived  of  the 
right  of  suffrage  absolutely  for  a  term  of  four  years."  The  object 
of  this  provision  in  our  fundamental  law  is  manifest.  The  fre- 
quency and  extent  of  election  frauds  were  beginning  to  awaken 
serious  apprehensions  for  the  future  unless  promptly  checked.  A 
fraud  upon  the  ballot  is  a  crime  against  the  nation.  Hence  it  was 
that  the  framers  of  the  Constitution  sought  to  arrest  the  evil  by 
embodying  in  the  fundamental  law  the  provision  referred  to.  It  is 
our  duty  to  give  it  such  a  construction  as  will  carry  out  the  intent 
apparent  on  its  face,  and  the  object  which  the  people  had  in 
adopting  it. 

It  will  be  seen  that  by  the  express  and  clear  language  of  the  sec- 
tion, any  person  who  shall,  while  a  candidate  for  office,  be  guilty 
of  any  of  the  prohibited  acts,  is  ipso  facto  forever  thereafter  dis- 
qualified from  holding  any  office  of  trust  or  profit  in  the  Com- 
monwealth. It  follows  that  if  this  defendant,  while  a  candidate 
for  the  office  of  high  sheriff  of  Butler  county,  was  guilty  of 
*'  bribery,  fraud,  or  a  willful  violation  of  any  election  law,*'  he  is  for- 
ever disqualified  from  holding  his  present  office,  or  any  other  of 
trust"  or  profit. 

We  have  here  an  allegation  on  the  part  of  the  Commonwealth  of 
the  existence  of  certain  facts  which,  if  true,  amount  to  a  disqualifi- 
cation. Whether  the  defendant  has  committed  the  alleged  acts 
would  seem  to  be  a  proper  subject  of  inquiry  upon  a  quo  warranto. 
But  it  was  urged  on  behalf  of  the  defendant,  that  it  was  not  the 
doing  of  the  prohibited  acts  which  disqualified,  but  the  being 
guilty  of  them;  that  such  guilt  could  only  be  legally  ascertained 
by  a  criminal  prosecution  in  the  Quarter  Sessions  where  the  defend- 
ant would  be  tried  by  a  jury  of  his  peers.  This  was  substantially 
the  ground  upon  which  the  court  below  quashed  the  writ. 

We  are  to  presume  that  the  framers  of  the  Constitution  used  the 
word  *' guilty  "  in  its  ordinary  or  popular  signification.  That  they 
had  in  view  the  distinction  between  being  guilty  of  an  offense,  and 
being  convicted  of  an  offense,  is  clear  from  their  employing  both 
words  in  the  section  referred  to«    In  the  concluding  paragraph 
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thereof  they  say  "  any  person  convicted  of  willful  violation  of  the 
election  laws  shall,  iu  addition  to  any  penalties  provided  by  law, 
be  deprived  of  the  right  of  suffrage  absolutely,  for  a  term  of  four 
years."  The  word  "guilty"  is  defined  by  our  best  lexicographers 
to  mean  **  having  guilt;  justly  chargeable  with  a  crime;  not  inno- 
cent; criminal."  Hence  we  say  that  a  man  is  guilty  of  an  offense 
when  he  has  committed  such  offense.  We  say  he  has  been  convicted 
of  an  offense  when  he  has  been  found  guilty  by  the  verdict  of  a  jury. 
We  need  not  elaborate  so  plain  a  proposition.  But  it  was  strongly 
urged  on  behalf  of  the  defendant  that  great  injustice  would  bo  done 
him  if  the  question  of  his  guilt  was  not  first  settled  in  the  Quarter 
Sessions;  that  he  is  really  charged  with  crime,  and  of  such  a  nature 
as  to  blacken  his  reputation.  We  do  not  see  the  hardship.  There 
are  but  two  roads.  The  one  leads  to  the  penitentiary,  in  case  of 
conviction,  the  other  merely  to  a  disqualification  from  holding  office. 
If  we  send  him  upon  the  latter  path,  surely  he  has  no  just  cause 
of  complaint  It  is  his  right  to  have  the  issues  of  fact  raised  upon 
the  qtio  warranto  tried  by  a  jury.  He  has,  therefore,  a  trial  by  his 
peers  in  the  latter  proceeding.  An  adverse  verdict  deprives  him 
of  neither  life,  liberty,  nor  property.  It  merely  prevents  his  hold- 
ing an  office  which  he  would  have  no  right  to  hold  by  reason  of 
disqualifying  acts  committed  by  himself.  The  effect  of  requiring 
a  previous  conviction  in  the  Quarter  Sessions  would  be  to  give  the 
defendant  two  jury  trials;  for  such  conviction  could  not  deprive 
him  of  his  right  to  a  jury  trial  in  the  quo  warranto.  So  that  by 
the  time  the  Commonwealth  had  followed  the  defendant  to  the  end 
of  his  sinuous  path,  the  contest  might  become  of  little  real  import- 
ance, and  the  victory,  if  o'btained,  a  barren  one.  The  construction 
claimed  for  this  section  of  the  Constitution,  if  adopted,  would  ren- 
der the  said  section  of  little  practical  value. 

We  do  not  see  any  sufficient  reason  why  the  questions  of  fact 
raised  in  this  proceeding  should  not  be  settled  as  such  issues  are 
nsnally  determined  in  cases  of  quo  warranto. 

The  order  of  the  court  below  quashing  the  writ  of  quo  warranto 
is  reversed  and  set  aside^  and  9k  procedendo  awarded. 

Order  reversed. 
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(88  PeoD.  St.  177.) 
PromisBory  note  —  Demand  —  Proteet  —  Oontradieting  notarial  eertifieaie. 

The  notary  who  protested  a  promisRory  note  payable  at  a  bank  certified  that 
during  baeiness  hours  on  the  day  the  note  was  due  he  called  at  the  bank  to 
demand  payment,  but  found  it  closed.  Held,  a  sufficient  demand  to  charge 
indorsers.    {See  note, p.  IQO.) 

Where  there  was  oral  evidence  disputing  the  notarial  certificate  that  the  bank 
was  closed,  Tield,  that  the  question  was  for  the  jury. 

4  CTION  against  the  indorsers  of  a  promissory  note  payable  at 
j\  tlie  Citizens'  Bank  of  Titusville. 

At  maturity  the  note  was  sent  for  collection  to  the  Producers 
and  Manufacturers'  Bank  of  Titusville,  and  being  unpaid  was 
placed  by  them  in  the  hands  of  a  notary  for  presentment,  demand 
'and  protest.  The  Citizens'  Bank  failed,  and  closed  its  doors  in 
September,  1873.  The  notary  during  business  hours,  on  the  18th 
of  October,  went  with  the  note  to  the  Citizens'  Bank  and  found 
the  doors  closed,  whereupon  he  made  search  and  found  L.  Jackson, 
who  had  been  book-keeper  of  the  Citizens'  Bank,  upon  whom  he 
made  demand  for  payment  which  was  refused.  Of  such  demand 
and  non-payment  the  notary  notified  the  indorsers,  and  this  suit 
was  brought  against  tlie  parties  forming  the  Citizens'  Bank. 

At  the  trial  plaintiffs  offered  the  note,  the  indorsements  and  the 
notary's  certificate,  and  then  called  Isaac  O.  Jackson,  who  testified 
that  L.  Jackson  had  been  the  book-keeper  of  defendants,  but  was 
not  a  partner  or  teller,  and  was  not  in  the  employment  of  defend- 
ants on  the  18th  of  October,  1873  ;  that  the  bank  was  open  for 
business,  settling,  etc.,  until  February,  1874;  that  it  failed  near 
the  end  of  September,  1873,  and  there  tiie  plaintiffs  rested.  There- 
upon the  defendants  moved  for  a  nonsuit,  which  motion  was  granted 
by  the  court. 

This  action  of  the  court  was  the  error  assigned. 

Jtoger  Sherman,  for  plaintiffs  in  error.    The  notary  certified  thait 


JANUARY  TERM,  1877.  159 

Berg  V.  Abbott. 

be  presented  the  bill  at  the  bank  and  foand  the  same  closed.  It 
was  a  reasonable  presumption  in  favor  of  the  officer  that  there  was 
DO  one  there  of  whom  to  make  demand.  Presentment  at  the  place 
of  business  is  sufficient,  and  if  the  doors  are  found  closed  further 
search  is  unnecessary.  Bank  v.  Hunt,  2  Hill,  635 ;  Wiseman  v. 
Chiappdlay  23  How.  (U.  S.)  368;  Byles  on  Bills  (5th  Am.  ed.),  p.  330, 
star  p.  197. 

Unless  contradicted  the  notarial  certificate  was  conclusive  upon 
defendants.  Bennett  v.  Ytning,  6  Harris,  261 ;  Jenks  v.  Doyles- 
town  Bank,  4  W.  &  S.  505  ;  Brittain  v.  Doylestown  Bank,  5  id.  87. 

Outhrie  &  Byles,  for  defendants  in  error.  The  notarial  certifi- 
cate cannot  avail  against  positive  testimony.  Sherer  v.  Boston  Bank, 
9  Casey,  134. 

Gordon,  J.  The  note  in  suit  was  drawn  by  Jenks  Budlong,  paya- 
ble to  the  order  of  M.  H.  Collins,  at  the  Citizens'  Bank  of  Titusville. 
It  was  indorsed  by  Collins  to  the  Citizens'  Bank,  and  by  the  bapk  to 
the  plaintiffs.  When  due,  it  was  protested  for  non-payment,  the 
notary  certifying,  inter  alia,  that  he  had,  during  business  hours, 
presented  the  said  promissory  note  at  the  Citizens'  Bank,  and  found 
it  closed,  and  that  he  had  duly  notified  the  iiidorsers.  This  was  a 
sufficient  demand  to  charge  the  indorsers.  It  was  held  in  Baum- 
gardner  v.  Reeves,  11  Casey,  250,  that  a  visit  to  the  maker's  place 
of  business,  for  the  purpose  of  making  presentment,  and  finding  it 
closed,  is  equivalent  to  an  actual  presentment  and  demand,  and 
that  a  notarial  certificate  setting  forth  such  facts  might  be  given 
in  evidence  to  sustain  a  narr., averring  actual  presentment  and  de- 
mand. When  a  note  is  made  payable  at  a  particular  place,  a  per- 
sonal demand  is  unnecessary.  Byles  on  Bills  (5th  Am.  ed.),  342-3, 
note.  And  it  would  seem,  from  the  same  authority  (note  to  page 
34G),  that  if  a  note  is  made  payable  at  a  particular  bank,  and  such 
bank  before  maturity  ceases  to  exist,  a  demand,  in  order  to  hold 
an  indorser,  is  excused.  In  like  manner  it  was  considered  that  de- 
mand made  at  the  office  of  an  acceptor  of  a  bill,  though  closed, 
was  sufficient.  Wiseman  v.  Chiappella,  23  How.  306.  That  the 
notary,  after  finding  the  bank  closed,  supplemented  the  matter  by 
demand  on  one  having  no  connection  with  or  interest  in  the  trans- 
action, is  of  no  significance ;  it  did  neither  good  nor  harm,  and 
may  be  regarded  as  surplusage.    If  the  oral  testimony  was  in  an; 
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degree  in  conflict  with  the  notarial  certificate,  as  to  the  fact  of  the 
bank  being  closed  at  the  time  of  the  presentation,  the  only  effect 
thereof  was  to  carry  the  case  to  the  jury,  but  did  not  warrant  a 
compulsory  nonsuit. 

Judgment  reversed,  and  a  procedendo  awarded, 

KoTB  BY  THE  RsPORTEB.— See,  hIbo,  Him  y,  AUelyt^B.  &;  Ad.  624;  Sands y. 
Clark,  Id  Ij.  J,  C  P.  84;  Rogers  v.  Langford,  1  C.  &;  M.  637:  Central  Bank  v. 
AIUhj  16  Me.  41;  Apperson  v.  Bynum^  5  Cold.  349;  DeWoJf  v.  Murray,  2  Sandf. 
166;  Ooodiug  v.  Britain,  1  Stew.  &;  P.  (Ala.)  282. 

Where  a  bill  of  exchange  was  presented  at  a  house  iu  London,  at  8  o'olook  in 
the  evening,  and  the  house  was  found  closed,  it  was  held  sufficient  to  charge 
the  indorser.     Wilkina  v.  Jadis,  2  6.  &  Ad.  188. 

Where  a  note  did  not  specify  the  place  of  payment,  going  to  the  maker's 
place  of  business  during  business  hours  with  the  uote,  aud  finding  it  shut,  waj 
held  a  sulfioient  demand.  Sfied  v.  Bretf  1  Pick.  413;  Cross  v.  SmiUi,  1  M.  &  B. 
545;  HoltH  v.  Bappe,  37  N.  y.634. 

So,  in  a  similur  case,  where  the  notary  called  both  at  the  house  and  the  place 
of  business  of  the  maker,  it  was  held  sufficiet^t.  Chreatrake  v.  Brown,  2Crauoh'8 
C.  Ct.  541. 

When  there  is  no  particular  place  designated  in  a  note  as  the  place  of  pay- 
ment, the  note  must  be  presented  and  demand  made  at  the  place  of  business 
of  the  maker,  or,  if  he  has  no  place  of  business,  then  at  his  residence.  IFoorZ- 
toartl  V.  Bunk  of  America,  19  Johns.  391;  King  v.  Holmes,  11  Ponu.  45C;  Meui  r 
V.  JJibsJier,  47  N.  Y.  270.  But  if  he  have  neither  place  of  business  nor  resi« 
dence,  then  if  the  holder  is  at  the  place  wliere  it  Is  generally  made  payable  oa 
the  day  of  payment,  with  the  note  ready  to  receive  payment,  it  is  sufficient  to 
constitute  a  presentment  and  demand.  Maiden  Bank  v.  Baldirin,  13  Gray,  V>i ; 
Meyer  v.  Hibsher,  47  N.  Y.  270.  In  that  case,  however,  the  holder  must  prove 
affirmatively  that  the  maker  has  no  place  of  business  or  residence  in  the  city, 
or  place  of  payment.     Meyer  v.  Hibsher,  supra. 

If  there  Is  no  place  of  payment  named  in  the  note,  it  is  competent  for  all  the 
parties  to  agree,  orally,  that  the  note  shall  be  payable  at  a  particular  place,  so 
as  to  make  a  demand  there  sufficient  to  bind  the  indorsers.  Id.,  and  cases. 

The  presumption  is,  iu  the  absence  of  proof,  that  the  maker  of  a  note  resided 
at  the  place  where  the  note  is  dated  when  it  was  made,  and  if  he  removes  from 
the  State,  it  is  sufficient  to  present  the  note  for  payment  at  the  maker^s  last 
place  of  residence  in  the  State.  Heirick  v.  Baldwin,  10  Am.  Rep.  161;  8.  c,  17 
Minn.  209;  ^ (in ?a«  v.  Lc/aud,  30  N.  Y.  309;  Foster  v,  Julie.n,  24  id.  28.  In 
the  case  last  cited  It  wtis  held  not  necessary  to  make  demand  at  his  last  place 
of  residence  within  the  State. 

Where  a  note  is  payable  at  a  bank  or  counting-room,  and  before  its  maturity 
a  new  bank  or  firm  has  succeeded  to  the  old,  presentment  to  such  new  bank  or 
to  the  counting-room  of  the  new  firm  is  sufficient.  Central  Bank  v,  Allen,  16 
Me.  41;  Roberts  v.  Mason,  1  Ala.  373;  Sanderson  v.  Oakley,  14  La.  873;  Peet  v. 
Sandera,  6  La.  Ann.  364. 

But  in  Qrauite  Bank  v.  Ayers,  16  Pick.  392,  where  the  holder  of  the  proniis- 
soiy  note  of  a  firm  presented  It  at  their  last  place  of  business  in  Boston,  which 
was  occupied  by  strangers,  and  was  told  that  the  firm  had  failed,  and  that  the 
partnen  had  i^ne  out  of  town  without  leaving  funds;  and  no  furthar  iuquiiy 
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was  made,  although  one  partner  lived  in  Boston  and  his  name  was  in  the  direct* 
017,  it  was  held  that  the  demand  was  not  sufficient. 

See,  however,  Storj's  Prom.  Notes,  §  239,  cited  and  approved  iu  Oaies  y* 
Beecker,  19  Am.  Rep.  207;  s.  d  60  N.  Y.  518. 

Where,  at  the  time  a  firm  note,  naming  no  place  of  payment,  matures,  the 
firm  has  been  dissolved  by  bankruptcy,  demand  of  oue  of  the  former  copart- 
ners is  sufficient.     Oatea  v.  Beec/»er,  19  Am.  Rep.  207 ;  8.  c,  60  N.  T.  518. 

But  it  is  otherwise  as  to  joint  makers.  Union  Bank  v.  WUliSt  8  Mete.  504; 
Arnold  v.  Drewer,  8  AUen,  435;   WHlis  v.  Oreen,  5  Hill,  282. 

The  mere  insolvency  of  the  maker  of  a  note  is  no  excuse  for  neglecting  to 
present  it  for  pa3nnent.  Smith  v.  MiUer,  52  N.  Y.  548;  Jackson  v.  Richards,  2 
Caines,  343;  Hunt  y.  WadUioK  26  Me.  271;  Eadale  v.  Louferby,  11  East,  114. 

Where  the  notarial  certificate  is  silent  as  to  the  hour  of  presentment,  it  will 
be  presumed  that  it  was  made  at  a  seasonable  hour.  Cayuga  Co,  Bank  v. 
Hunt,  2  Hm,  636 ;  DeWolf  v.  Murray,  2  Sandf.  166. 


Lehiqh  Goal  and  Nayigatiok  Company  t.  Mohb. 

(83  Penn.  St.  228.) 
Agency  —  Revocation  of  authority  by  death  of  principal. 

Where  an  agent  has  a  power  of  substitution  and  exercises  it,  his  death  revoked 

the  authority  of  the  substitute. 

BILL  in  equity  by  Mohr  to  compel  the  Lehigh  Coal  and  Naviga- 
tion Company  to  replace  a  certain  certificate  of  loan  of  the 
company  belonging  to  the  plaintiff,  or  to  pay  plaintiff  the  yalue 
thereof.     The  opinion  states  the  case. 

C.  Qibbonsy  for  appellant 

J.  O.  Rosengarten,  for  appellee. 

QoRDOK,  J.  On  the  3d  day  of  October,  1865,  the  appellant,  defend- 
ant below,  issued  to  Sophia  Mohr,  a  single  woman,  native  of  Germany 
and  resident  in  Bremen,  a  certificate  of  its  loan  of  1844,  for  12,000. 
The  purchase  was  made  by  Charles  Vezin  for  Miss  Mohr,  so  stated 
by  him  in  the  office  of  the  company,  at  the  time  of  the  purchase, 
and  to  him  the  certificate  was  delivered,  as  her  representative.  On 
the  14th  of  October,  1870,  Vezin  sold  this  certificatcrto  William  0. 
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Longstreth,  through  a  broker,  made  the  proper  transfer  on  the 
appellant's  books,  and  surrendered  the  certificate,  which  was  can- 
celed by  the  company  and  a  new  one  issued  in  the  name  of  the 
purchaser.  The  plaintiff  alleges  that  this  sale  and  transfer  were 
made  without  authority  on  the  part  of  Vezin  and  the  company,  and  in 
fraud  of  her  rights;  hence  she  brings  this  bill,  in  order  to  compel 
the  defendant  to  restore  the  certificate,  or  pay  the  equivalent  in 
cash.  Now,  as  the  company  had  full  notice,  not  only  from  the  act 
of  its  officers  in  issuing  the  certificate  in  the  name  of  Miss  Mohr, 
but  from  the  declarations  of  Vezin,  at  the  time  of  the  purchase, 
that  this  was  her  property,  it  lies  upon  it  to  show  the  authority 
under  which  it  acted  in  permitting  the  transfer  on  its  books,  and 
the  cancellation  of  the  certificate  and  re-issue  to  Longstreth.  That 
Vezin  had  the  certificate  in  his  possession  and  produced  it  at  the 
time  of  the  transfer  is  hardly  a  circumstance  in  favor  of  the  justi- 
fication of  the  conduct  of  the  company;  for  it  well  knew  that  this 
property  belonged,  not  to  Vezin,  but  to  the  plaintiff;  it  knew  that 
he  held  it  just  as  he  had  purchased  it  —  as  the  agent  of  Sophia 
Mohr.  But  the  defendant,  not  relying  on  so  weak  a  staff  as  this, 
sets  up  a  power  of  attorney  from  the  plaintiff  to  Charles  Vezin, 
father  of  him  who  transferred  the  certificate  in  controversy,  dated 
at  Bremen,  April  28th,  1851,  and  purporting  to  have  been  executed 
on  that  day  before  the  United  States  consul  of  that  port,  by  which 
he  was  authorized  to  sell  all  or  any  stocks  or  loans  belonging  to 
her,  or  which  she  might  thereafter  possess,  with  a  power  of  substi- 
tution. This  was  followed  with  a  power  of  attorney  executed  by 
Charles  Vezin  to  his  son,  on  the  4th  of  March,  1853,  which  is 
remarkable  in  this,  that  it  is  executed,  not  only  in  his  private  right 
and  as  partner  in  the  firm  of  Charles  Vezin,  Son  &  Co..  but  also  as 
attorney  in  fact,  agent,  trustee,  executor,  administrator  or  assignee 
'*  of  any  other  person  or  persons,  or  otherwise;"  but  neither  persons 
nor  property  are  specifically  designated.  Now,  admitting  this  to 
have  been  sufficient,  at  the  time  of  its  execution,  to  carry  the  power 
contained  in  the  letters  of  1851  over  to  Charles  Vezin,  Jr.,  yet,  as 
Charles  Vezin,  Sr.,  died  before  the  date  of  the  sale  of  the  stock, 
or  the  purchase  of  the  certificate  in  question,  it  is  certain  the  trans- 
fer to  Longstreth  could  not  have  been  made  thereunder,  for  that 
power  had  been  revoked  by  the  death  of  the  grantor.  As  we  learn 
from  the  case  of  Peries  v.  Ai/cine7ia,  3  W.  &  S.  79,  where  an  attor- 
ney has  created  a  substitute,  the  power  of  such  substitute  is  neoes- 
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sarilj  withdrawn  by  the  death  of  his  principal;  for  the  attorney 
being  accountable  for  the  acts  of  his  substitute,  since  he  appoints 
him,  on  his  own  responsibility,  to  do  those  things  which  he  was 
authorized  to  do,  it  follows  that,  when  his  death  occurs,  the  source 
of  the  substitute's  power  is  cut  off  and  fails.  So,  likewise,  it  is 
said  in  the  Roman  law,  the  rule  is  fully  recognized,  that  a  mere 
power  or  authority  expires  with  the  death  of  either  the  principal 
or  agent.  Story  on  Agency,  §  491.  That  the  substitution  was 
provided  for  in  the  original  delegation  does  not  alter  the  rule;  the 
only  exception  thereto  being  where,  from  the  express  terms,  or  from 
the  nature  of  the  power,  an  inference  may  arise  that  the  principal 
intends  the  substitute  shall  act  for  him,  notwithstanding  the  revo- 
cation of  the  authority  of  the  original  agent.  Id.,  §  469.  We  need 
hardly  say  that  this  exception  to  the  rule  does  not  apply  in  the 
present  case;  for  nowhere  does  it  appear  that  Miss  Mohr  intended 
that  Charles  Vezin  should  act  as  her  agent  after  her  father's  death, 
by  virtue  of  the  substitution  of  the  4th  of  March,  1853,  or  that  she 
recognized  or  even  knew  of  such  substitution.  It  follows,  there- 
fore, that  when  the  defendant  permitted  the  transfer  by  Charles 
Vezin,  Jr.,  on  the  power  from  his  father,  or  on  the  production  of 
the  power  to  his  father  alone,  and  received  and  canceled  the  cer- 
tificate, it  did  so  without  authority,  and  on  the  personal  responsi- 
bility of  Charles  Vezin;  and  if  this  responsibility  has  proven 
worthless,  the  blame  rests  with  the  company's  own  officers.  That 
there  were  any  such  laches,  on  the  part  of  the  plaintiff,  as  would 
amount  to  a  ratification  of  Vezin's  acts,  we  have  failed  to  see.  She 
was  an  old  lady  resident  in  Germany,  and  it  does  not  appear  that 
she  had  any  knowledge,  or  means  of  knowledge,  of  the  transaction, 
until  her  agent,  Mr.  Plate,  was  informed  thereof,  by  the  officers  of 
the  defendant,  in  December,  1871.  And  when  we  consider  that, 
as  late  as  July,  1871,  some  nine  months  after  the  sale  of  the  cer- 
tificate, she  received  a  remittance  from  Vezin  &  Co.  of  $55.50, 
interest  on  Lehigh  Navigation  sixes,  $2,000,  less  taxes,  and  that  in 
this  manner  she  was  kept  in  total  ignorance  of  what  had  been  done, 
and  was  thus  led  to  suppose  that  her  securities  remained  intact,  we 
can  readily  understand  why  she  did  not  sooner  make  demand  upon 
the  company  for  a  restoration  of  her  certificate.  But,  on  the  other 
hand,  the  defendant  was  fully  informed  that  this  was  the  plaintiff's 
property,  which  it  was  helping  Vezin  to  transfer  and  put  beyond 
her  reach*    Furthermore,  its  officers  did  know,  or,  what  is  the  same 
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thing,  might  have  known,  but  for  tlieir  gross  carelessness,  that  they 
were  acting  without  authority.  Had  they  demanded  the  original 
power  to  Vezin  the  elder,  we  think  it  quite  probable  they  would 
have  discovered  that  no  such  paper  was  in  existence,  and  that  the 
copy  presented  to  them,  and  under  which  they  assumed  to  act,  was 
manufactured  for  the  occasion.  Certain  it  is  that  no  such  power 
can  now  be  found.  Under  such  circumstances,  it  would  not  prove 
to  be  a  very  edifying  spectacle,  were  a  court  of  equity  to  exon- 
erate this  corporation  from  the  consequences  of  its  own  folly,  and 
cast  them  upon  a  faultless  old  woman. 

The  decree  of  the  Court  of  Common  Pleas  is  affirmed^  and  it  is 
ordered  that  the  appellant  pay  the  costs. 


Moss'  Appeal. 

(83  Penn.  St.  284.) 

Tnist — profitH  —  corpus — slock  di9idend$, 

A  teBtator  bequeathed  the  "  income,  profit  and  prod  acta  "  of  certain  stock  in  a 
corporation  to  a  person  for  life,  remainder  over.  Afterward  the  corporation 
increased  its  capital  stock,  allowing  each  stockholder  the  option  to  take  at 
par  an  many  new  shares  as  he  held  of  the  old.  The  trustees  under  the  will 
sold  part  of  their  "  options  "  to  take  the  new  shares*  and  with  the  proceeds 
bought  new  shares.  Held,  that  the  new  shares  were  capital  and  went  to 
the  remainderman.    (See  note,  p.  169.) 

APPEAL  from  a  decree  of  distribution  of  the  estate  of  Henry 
Lazarus.     The  opinion  states  the  case. 

John  Samuel  and  John  G,  Johnson,  for  appellant. 

Samuel  G.  Thompson,  for  Mrs.  Lazarus. 

Paxson,  J.  Henry  Jjazarus,  by  his  will,  devised  "the  income, 
profits  and  products"  of  his  estate  to  his  wife  for  life,  and  after 
her  death  (after  the  payment  of  certain  legacies)  he  devised  all  ot 
hiB  estate  to  residuary  legatees,  among  whom  are  the  appellants. 
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At  the  time  of  his  death  in  1868,  he  was  the  owner  of  one  hundred 
sliares  of  the  capital  stock  of  the  Pennsylvania  Company  for  In- 
surance on  Lives  and  Granting  Annuities.  The  stock  of  said 
corporation  consisted  of  ten  thousand  shares  of  $100  each^  amount- 
ing to  $1,000,000,  The  executors  did  not  sell  this  stock,  but  re- 
tained it  in  their  hands  as  a  part  of  the  residuary  estate.  An  Act 
of  Assembly  was  passed  in  1872,  authorizing  said  company  to  in- 
crease its  capital  stock  by  the  issue  of  new  stock  not  exceeding 
$1,000,000.  In  March,  1873,  the  company  accepted  this  act,  and 
proceeded  to  issue  ten  thousand  shares  of  $100  each,  thus  doubling 
the  original  capital.  To  each  of  the  old  stockholders  was  given  the 
privilege  of  subscribing  and  paying  for  as  many  shares  of  the  new 
stock  a5  he  or  she  held  of  the  old.  The  estate  of  Henry  Lazarus 
thus  became  entitled  to  subscribe  for  one  liundred  shares  of  the 
new  stock.  At  that  time  the  old  stock  was  worth  in  the  market 
$240  per  share,  which  valuation  was  based  upon  actual  cash  assets 
in  the  hands  of  the  company,  there  being  an  admitted  surplus  of 
$1,400,000  over  and  above  the  $1,000,000  originally  paid  in.  In 
May  and  June,  1873,  the  market  price  or  option  to  subscribe  for 
shares  was  $66  each.  The  executors  of  Henry  Lazarus  having  no 
funds  on  hand  to  subscribe  for  the  one  hundred  new  sliares  to 
which  his  estate  was  entitled,  sold  the  o^jftion  or  right  to  subscribe 
for  sixty  of  them  for  $66^^  each,  realizing  the  sum  of  $4,000  there- 
from, and  with  this  money  they  subscribed  and  paid  for  the  remain- 
der, to  wit,  forty  shares.  Mary  Lazarus,  the  widow,  claims  these 
forty  shares  as  income.  The  residuary  legatees  claim  them  as  a 
portion  of  the  corpus  of  the  estate  devised  to  them.  The  Orphans' 
Court,  under  the  authority  of  Earp^s  Appeal,  4  Casey,  368,  and 
WilthanJc^s  Appeal,  14  P.  F.  Smith,  256  ;  s.  c,  3  Am.  Eep.  585  ; 
awarded  thirty-three  of  said  shares  to  the  widow  as  income  or 
profits.  From  this  decision  both  parties  entered  an  appeal  to 
this  court;  the  widow  alleging  that  slie  was  entitled  to  the  whole 
of  the  forty  shares  ;  the  remaindermen  alleging  that  she  was  not 
entitled  to  any  of  them.  Whether  she  is  entitled  to  the  whole  or 
any  portion  of  the  forty  shares  is  the  sole  question  presented  by 
this  record. 

We  are  in  no  doubt  about  the  law.  That  can  be  ascertained  with 
mathematical  precision.  The  difficulty  is  in  applying  the  princi- 
ples of  law,  however  well  settled,  to  the  facts  of  a  particular  case. 
Herein  we  think  the  learned  judge  of  the  Orphans'  Court  fell  into 
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error.  This  case  differs  widely  from  either  Earp^s  Appeal  or  Wilt' 
banFs  Appeal.  la  Bnrp^s  Appeal,  the  testator,  at  the  time  of  his 
death  in  1848,  held  five  hundred  and  eighty  shares  of  the  stock  of 
the  Lehigh  Crane  Iron  Works,  of  the  value  of  $125  per  share. 
This  stock  formed  a  part  of  the  residuary  estate  of  the  testator, 
and  was  bequeathed  to  his  executors  in  trust  to  pay  the  income 
thereof  to  his  four  children  during  life  with  remainder  over.  For 
several  years  after  the  death  of  the  testator  the  company  had  made 
large  profits.  Upon  the  1st  day  of  July,  1854,  the  actual  surplus 
earnings  of  the  company,  as  ascertained  by  the  report  of  the  mas- 
ter, amounted  to  the  sum  of  #714,542.15.  On  the  10th  of  Jul\', 
1854,  under  authority  of  an  amendment  to  its  charter,  the  com- 
pany proceeded  to  make  distribution  of  a  portion  of  this  accumu- 
lated profit,  by  incrciising  its  capital  stock  from  $200,000  to  500,- 
000.  This  increase  was  represented  by  six  thousand  new  shares  at 
150  each,  apportioned  among  the  then  stockholders,  and  paid  for 
entirely  out  of  the  surplus  earnings  or  profits  of  the  company. 
The  five  hundred  and  fortv  shares  held  bv  the  estate  of  Robert 
Earp  received  eight  hundred  and  ten  of  the  additional  shares, 
making  altogether  one  thousand  three  hundred  and  fifty  shares. 
The  contention  was  whether  the  eight  hundred  and  ten  shares 
should  be  regarded  as  principal,  and  as  such  remain  in  the  hands 
of  the  executors,  or  whether  they  should  be  regarded  as  income,  and 
go  to  the  life-tenant.  After  the  increase  of  stock  the  shares  fell 
from  $125  to  $80  per  share.  The  decree  of  the  court  below,  affirmed 
by  this  court,  awarded  a  portion  of  the  new  shares  to  the  life-tenant 
as  income.  But  an  examination  of  the  decree  shows  that  the  court 
was  careful  to  award  to  the  executors  enough  of  the  new  stock  to 
make  up  the  deficiency  in  value  of  the  original  five  hundred  and 
forty  shares  caused  by  the  issue  of  the  new,  thus  preserving  the 
integrity  of  the  capital  to  the  remaindermen. 

This  caso  vras  exceptional  in  its  character.  As  a  general  rule 
nothing  earned  by  a  corporation  can  be  regarded  as  profits,  until 
it  shall  have  been  declared  to  be  so  by  the  corporation  itself,  acting 
by  its  board  of  managers.  The  fact  that  a  dollar  has  been  earned 
gives  no  stockholder  the  right  to  claim  it  until  the  corporation 
decides  to  distribute  it  as  profit.  The  wisdom  of  such  distribution 
must  of  necessity  rest  with  the  corporation  itself.  Prom  motives 
of  prudence  and  self-interest  it  is  frequently  desirable  to  add  all  or 
a  portion  of  the  earnings  to  the  capital.     This  is  sometimes  neoes* 
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sary  as  a  basis  of  credit  for  more  enlarged  operations.  It  is  often 
a  wise  exercise  of  discretion  for  a  corporation  to  strengthen  itself 
in  this  way,  and  with  such  discretion  a  stockholder  cannot  interfere. 
His  only  remedy  is  by  an  appeal  to  the  ballot  at  the  election  for 
directors.  But  where  a  corporation,  having  actually  made  profits, 
proceeds  to  distribute  such  profits  amongst  the  stockholders,  tlie 
tenant  for  life  would  be  entitled  to  receive  them,  and  this  without 
regard  to  the  form  of  the  transaction.  Equity,  which  disregards 
form  and  grasps  the  substance,  would  award  the  thing  distributed, 
whether  stock  or  moneys,  to  whomsoever  was  entitled  to  the 
profits.  This  is  all  that  was  done  in  Earp^a  Appeal.  The  profits 
had  accnmulated  until  they  reached  nearly  three-quarters  of  a 
million  dollars.  A  considerable  portion  of  this  surplus  was  dis- 
tributed to  the  stockholders  in  the  shape  of  new  stock.  It  was 
confessedly  profits.  It  was  judicially  ascertained  to  be  profits  after 
a  careful  examination  and  report  by  the  master.  The  corporation 
recognized  the  transaction  as  a  distribution  of  profits.  The  present 
case  differs  from  Earp's  Appeal  in  this,  that  the  corporation  had 
made  no  distribution  of  profits  in  the  shape  of  stock  or  otherwise, 
other  tlian  its  regular  dividends.  In  Earp^s  Appeal  the  stockholder 
paid  the  company  nothing  for  the  new  stock.  It  was  paid  for 
wholly  out  of  the  profits.  Here  the  stock  of  the  company  was 
merely  doubled  in  amount,  the  stockholders  paying  therefor  its  par 
value  in  cash. 

WiUbank's  Appeal  was  a  different  case  and  stands  upon  its  own 
peculiar  facts.  Without  going  into  the  details  of  that  case,  it  is 
sufficient  to  say  that  the  trustees  sold  the  new  stock  and  realized 
an  actual  profit,  which  was  carried  to  the  trust  account. 

There  was  also  the  further  significant  fact  stated  in  the  opinion 
of  the  court,  that  there  had  been  no  serious  diminution  of  the  value 
of  the  old  stock  .caused  by  the  new  issue.  Here,  then,  was  the  case 
of  the  capital  remaining  unimpaired  for  the  remaindermen,  and  an 
actual,  realized  profit  by  the  sale  of  the  new  shares.  Such  profit 
was  properly  awarded  to  the  life-tenant.  No  such  state  of  facts 
exists  here.  It  requires  but  a  cursory  examination  of  this  transac- 
tion to  show  that  no  profit  has  been  made  except  upon  paper.  As 
before  observed,  the  corporation  had  declared  no  profits  and  dis- 
tributed none.  It  merely  allowed  the  holder  of  each  share  of  the 
old  stock  to  subscribe  for  a  corresponding  share  of  new  stock,  and 
to  pay  to  the  company  the  par  value  thereof.     This  right  or  optica 
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was  worth  from  sixty  to  seventy  dollars  per  share.  The  Executors 
sold  the  option  for  sixty  shares  and  with  the  proceeds  bought  and 
paid  for  forty  shares  of  the  new  stock.  The  latter  is  said  to  be 
profit.  It  looks  like  profit  and  might  readily  be  mistaken  for  it. 
That  it  is  not,  is  conclusively  shown  by  the  facts  as  found  by  the 
learned  judge  of  the  court  below.  He  says:  *'In  January,  1873, 
the  stock  sold  for  $240  per  share.  In  July,  1873,  it  sold  for  $170 
a  share.  The  result  on  the  shares,  after  the  option  to  subscribe, 
was  to  add  to  the  assets  $1,000,000,  and  ten  thousand  new  shares. 
The  stock  was  doubled  ;  most  of  the  options  were  sold  in  May  and 
June.  They  then  went  down  to  $66  for  each  option  to  subscribe. 
The  largest  number  was  sold  at  that  price.  If  a  stockholder  sold 
his  option  to  subscribe  at  $70  each  he  was  just  even,  and  if  at  less 
than  $70,  he  lost."  It  thus  appears  that  for  each  dollar  gained  by 
the  sale  of  the  options,  a  corresponding  dollar  was  taken  from  the 
vahie  of  the  original  shares.  If  the  company  had  gone  into  liqui- 
dation the  day  before  the  issue  of  the  new  stock,  tlie  one  hundred 
shares  of  original  stock  would  have  realized  $24,000.  If  it  had 
gone  into  liquidation  the  day  after,  the  one  hundred  and  forty 
shares  would  have  realized  the  same  sum.  Where  then  was  the 
profit  ?     It  was  figured  out  by  the  court  below  in  this  wise  : 

The  original  one  hundred  shares  were  worth $24,000 

The  one  hundred  and  forty  shares,  market  price  at  the 

time  of  the  audit,  $225,  were  worth 31,500 

Being  net  profits  of $7 , 500 


The  fallacy  of  this  theory  consists  in  the  fact  of  estimating  the 
one  hundred  and  forty  shares,  not  at  their  actual  value  at  the 
time  of  the  transaction,  but  at  their  market  value,  three  years  after- 
ward. A  more  uncertain  rule  could  not  well  be  imagined.  It 
would  make  the  rights  of  the  parties  depend  upon  the  condition  of 
the  stock  market,  which  is  as  variable  as  the  tides,  without  their 
regularity.  Market  values  are  well  enough  upon  a  question  of 
distribution,  where  the  parties  are  about  to  realize;  but  upon  a 
question  of  values  between  life-tenants  and  remaindermen,  a  judi- 
cial decree  should  go  down  through  the  shifting  sands  of  the  stock 
market  until  it  reaches  the  solid  rock  of  actual  values.  The  appli- 
cation of  any  other  rule  might  work  serious  injustice.  It  is  well 
known  that  within  the  last  year  the  stock  of  more  than  one  large 
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corporation  has  varied  in  price  over  one  hundred  per  cent.  Even 
if  the  market  value  were  a  proper  test,  why  take  it  three  years  after 
the  transaction  occurred?  Why  not  one  year,  two  years,  or  any 
other  time  ?  The  tenant  for  life  and  remaindermen  might  well 
differ  as  to  the  precise  day  which  should  fix  the  market  value,  as 
tne  bulls  or  the  bears  might  happen  to  be  in  the  ascendant.  It  often 
happens  that  stocks  that  are  intrinsically  worthless  are  kept  up  at 
high  prices  by  the  ways  that  are  peculiar  to  Third  street  and  Wall 
street  In  such  a  case  as  this,  the  solemn  judgment  of  a  court 
upon  a  question  of  values,  defining  the  rights  of  parties  in  the 
future,  must  have  a  more  secure  foundation.  The  date  at  which 
ihe  value  of  this  stock  must  be  estimated  is  the  time  when  the 
transaction  took  place.  Its  actual  value  then  was  $170  per  share. 
This  valuation  is  based,  not  upon  the  caprice  of  the  market,  but 
U])on  actual  assets  in  the  hands  of  the  company.  If  it  was 
worth  1225  per  share  in  1876,  when  this  account  was  audited,  the 
increase  is  the  result  of  the  gains  of  the  business  of  the  company 
during  the  preceding  three  years;  as  such  it  forms  a  portion  of 
the  capital  of  the  company,  and  so  must  remain  until  such  time 
as  said  company  shall  declare  it  to  be  profit  and  in  some  manner 
provide  for  its  distribution.  When  such  event  shall  occur,  the  140 
shares  will  be  entitled  to  their  proportion  thereof. 

We  are  of  opinion  that  the  40  shares  of  new  stock  issued  by  the 
company  form  a  portion  of  the  capital  of  the  residuary  estate  of 
Henry  Lazarus,  deceased,  and  must  be  held  upon  the  same  uses 
and  trusts  as  are  expressed  in  the  will  of  the  testator  in  regard  to 
the  original  100  shares  of  the  same  stock. 

The  decree  is  reversed,  and  the  record  remitted  to  the  Orphans' 
Court  for  further  proceedings  in  accordance  with  the  views  con- 
tained in  this  opinion;  the  costs  of  the  appeal  to  be  paid  by  the 
appellee. 

Order  reversed. 


KoTE  BY  THE  RifiPOKTEr.  —The  early  English  rule  was  that  extra  dividends, 
or  additions  to  the  usual  annual  dividtMid,  whether  paid  in  cash  or  in  capital 
stock,  went  to  the  corpus  of  a  trust.  Branderv.  Brander,  4  Vos.  801;  Paris  v, 
Pfir£«,  10  id.  184;  Wilts  v.  Steere,  13  id.  67;  Preston  v.  Melville,  16  Sim.  163; 
Hooper  V.  Rossite^;  13  Price,  774. 

But  this  rule  was  abandoned  as  unjust,  and  it  is  now  uniformly  held  that 
cash  dividends,  extra  dividends  or  bonuses  declared  from  the  earnings  of  cor- 
porations are  income  and  go  to  the  cestui  qtie  trusft.  Price  v.  Andersoiiy  15  Sim. 
473;  Johtison  v.  Johnson,  15  Jur  714;  Bates  v.  Mackinlcy,  31  Beav.  280;  Mwraji 
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V.  Olaiiae,  IT  Jur.  816;  Cuming  v.  BoaweU,  2  Jur.  (N.  S.)  1005;  Wright  v.  TuckeU 
IJohiis.  &  Hem.  266. 

And  such  is  the  rule  iu  this  country.  Cogswell  v.  CogtnceU,  2  Edw.  Ch.  231 ; 
Ware  v.  McCandUsh,  10  Leigh,  595;  Read  v.  Head,  6  Allen,  174. 

And  such  is  the  rule,  although  the  dividends  or  bonuses  be  earned  before 
the  creation  of  the  trust,  but  declared  afterward.  Bates  v.  MackirUey,  31 
Beav.  280. 

But  the  enhanced  price  for  which  stocks  sell  by  reason  of  dividends  earned 
but  not  declared  inures  to  the  benefit  of  the  remainderman.  Seholfield  v. 
Referti,  32  L.  J.  Ch.  627. 

The  rule  as  to  stock  dividends  is  not  equally  well  settled.  On  the  one  side  it 
18  held  that  where  such  dividends  create  new  capital  iu  addition  to  that  already 
existing,  thereby  enlarging  the  corporate  property  and  increasing  its  value, 
they  belong  to  the  remaindermen,  whether  they  arise  from  earnings  or  from 
other  sources,  but  that  dividends  paid  in  cash,  or  otherwise  not  in  addition  to 
or  diminutirtn  from  the  capital,  go  to  the  tenant  for  life.  Hooper  v.  Rosaiter- 
1  McClel.  527;  Barton's  Trusty  L.  R.,  5  Eq.  238;  Minot  v.  Paine,  99  Mass.  101; 
Batch  V.  HalleU,  10  Gray,  403;  Dolaud  v.  WiUiama,  101  Mass.  571;  Ldand  v. 
Hayden,  102  id.  542. 

On  the  other  hand  it  is  held  that  all  dividends  arising  from  earnings  or 
profits  go  to  tiie  life  tenant,  whether  in  cash  or  stock.  Clat'k»on  v.  Clarkaon^ 
18  Barb.  646;  Simpson  v.  Monre,  30  id.  638;  Van  Voren  v.  Olden,  AC,  E.  Green, 
117;  and  Si^e  Earp's  Appeal  and  Wiltbank^s  Appeal,  explained  iu  the  principal 
case. 

In  Barton's  Trust,  L.  R.,  5  Eq.  238.  a  testator  left  certain  shares  in  a  naviga- 
tion company,  the  '*  interest,  dividends,  share  of  profits  and  annual  pro- 
ceeds" of  which  were  to  be  paid  to  A  during  her  life,  remainder  over  to  A'a 
children.  By  the  articles  of  association  of  the  navigation  company  it  was  pro- 
vided that  by  a  vote  oC  a  majority  of  the  shareholders  a  dividend  might  be 
declared  out  of  the  half  yearly  profits,  and  a  sum  reserved  for  such  contin- 
gencies as  the  directors  should  specify;  also,  that  any  capital  raised  by  the 
creation  of  new  shares  should  be  considered  as  part  of  the  original  capital 
in  all  respects.  During  A's  life-time  three  new  paid-up  shares  were  added 
by  the  company  to  those  originally  held  in  trust,  iu  pursuance  of  a  resolution 
of  the  shareholders  to  apply  a  portion  of  the  net  earnings  during  the  half 
year  to  necessary  W(»rk8,  and  to  issue  new  shares  to  represent  the  money  so 
applied,  a  dividend  being  declared  out  of  the  residue  of  the  earnings.  The 
new  shares  bore  dividends,  which  were  paid  to  A  during  her  life-time.  After 
her  death  her  administrator  claimed  such  shares  as  part  of  A*s  estate.  The 
vice-chancellor  held  that  the  new  shares  were  capital  and  not  income. 

The  principle  is  Fettled  in  MussachusettH  that  stock  dividends  are  to  be 
regarded  as  principal,  and  cash  dividends  as  income,  and  that  the  question 
whether  dividends  are  to  be  deemed  of  principal  or  of  income  is  to  be  deter- 
mined by  the  votes  of  the  corporation.  Minot  v.  Paine,  99  Mass.  101;  Doland 
v.  WilliamH,  101  id.  571;  Leland  v.  Hayden,  102  id.  C42. 
The  case  last  cited  was  this: 

A  fund  bequeathed  in  trust  to  pay  the  income  to  one  until  his  death,  and 
then  the  capital  to  another,  included  shares  in  the  stock  of  a  railroad  corpora- 
tion. This  corporation,  out  of  its  net  earnings  accumulated  during  the  term 
of  the  trust,  bought  in  the  market  part  of  its  own  stock,  invested  other  such 
earnings,  to  an  amount  equal  to  twenty  per  cent  of  the  par  value  of  the  resi- 
dae  of  its  stock,  in  property*  a  large  portion  of  which  was  not  required  for  tho 
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uae  and  Impi^vemeiit  of  the  railroad,  and  voted  to  create  a  number  of  new 
share!),  of  the  same  par  value,  to  be  issued  and  disposed  of  as  the  directors 
should  deeiu  proper.  The  directors  theu  voted  to  offer  to  the  individual  stock* 
Qolders  the  light  to  take  part  of  the  new  stock  at  par,  in  the  proportion  of 
twenty  percent  of  a  new  share  for  ench  old.  share  held  bj  the  taker,  and  that, 
if  any  individual  stockholder  should  not  avail  himself  of  his  right,  they  ^vould 
dispo^^e  of  it  as  they  might  see  fit;  nud  at  the  same  time,  after  a  preamble 
reciting  that,  *'  Whereas,  there  is  a  large  amount  of  surplus  earnings  invested 
iu  the  shares  and  property  of  this  companj'  which  the  stockholders  have 
instructed  the  directors  to  divide,"  they  declared  a  dividend  of  forty  per  cent 
oil  the  old  shares  held  by  individual  stockholders,  payable,  *'  twenty  per  cent 
iu  the  shares  of  the  company  which  were  purchased  and  are  held  by  this  corpo- 
ration in  its  corporate  capacity,  and  twenty  per  cent  ii^  cash,  derivable  from 
the  shares  which  the  stockholders  entitled  to  this  dividend  shall  respectively 
pay  for  the  new  stock  taken  by  them  under  the  terms  of  the  preceding  vote.'* 
Held,  that  of  the  avails  of  the  dividend  to  the  trustee,  so  much  ac  was  derived 
from  the  first  twenty  per  cent  was  payable  as  income  to  the  life  tenant;  and 
so  mucli  as  was  derived  from  the  second  twentj'  per  cent  accrued  to  the  capital 
of  the  trust  fund. 

In  ClarUson  v.  Clarkaony  18  Barb.  046,  a  testator  bequeathed  money  to  trus- 
tees, with  direction  to  buy  shares  in  incorporated  companies,  and  to  pay  the 
** interest,  dividends  and  proceeds"  thereof  to  u  daughter,  with  remainder 
over.  The  trustees  bought  shares  in  two  railroad  corporations.  These  shares 
paid  annual  dividends,  which  were  paid  to  the  cestui  que  trunt.  One  of  the 
corp<irations  also  declared  an  extra  dividend  of  60  per  cent  in  the  capital  stock 
of  the  company  at  par.  Subsequently  these  coiporations  were  consolidated 
with  others,  and  by  the  terms  of  the  consolidation  the  trustees,  as  holders  of 
the  said  stock,  became  entitled  to  and  did  receive  shares  in  the  consolidated 
corporation,  equal  in  number  to  those  held  in  the*  two  former  companies*, 
together  with  bonds  of  the  new  company  to  the  amount  of  $55  on  each  such 
share.  The  market  value  of  such  stock  and  bonds  was  double  the  amount 
originally  invested.  The  Supreme  Court  held  that  the  60  per  cent  dividend 
belonged  to  the  life  tenant,  and  they  were  decreed  that  or  its  substitute;  but 
that  the  bonds  of  the  new  company,  not  being  issued  as  dividends  or  proceeds, 
but  as  the  diiference  between  the  value  of  the  old  stock  and  the  new,  were 
capital  and  belonged  to  the  corpus,  except  the  bonds  received  as  the  difi'erence 
for  the  shares  representing  the  stock  dividend,  which  belonged  to  the  life 
tenant. 

In  Simpsion  v.  Moore,  30  Barb.  637,  money  was  given  to  trustees  to  be  invested, 
and  the  *'  income  "  thereof  to  be  paid  to  a  life  tenant,  remainder  over.  The 
trastee  purchased  shares  in  a  bank,  the  charter  of  which  soon  afterward 
expired  and  the  bank  was  reorganized.  Preparatory  to  the  reorganization  the 
bank  declared  a  dividend,  over  and  above  the  par  value  of  the  stock,  of  18  per 
cent,  leaving  it  to  the  option  of  the  stockholders  either  to  take  the  money  or 
stock  in  the  new  bank  with  the  18  per  cent  dividend  added.  The  trustees  took 
the  dividend  iu  the  new  stock.  It  was  held,  following  Clarkson  v.  C/arfcson, 
supra,  that  the  18  per  cent  was  dividend,  but  that,  as  it  contained  part  of  what 
was  held  as  capita  1  when  the  stock  was  purchased,  so  nmch  thereof  as  was 
necessary  to  make  up  the  original  investment,  over  and  above  the  par  value  of 
the  stock  taken  by  the  trusteej,  should  go  to  the  estate,  and  the  residue  to  the 
life  teuant. 

In  Lord  v.  BrookSf  62  N.  H.  72,  the  qaestion  was  considered  at  some  length. 
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The  facts  were  as  follows:  A,  owning  40  shares  in  the  P.  Bank,  executed,  in 
1839,  a  trust  deed  conveying  said  shares  to  B,  in  trust  to  '*  pay  the  dividends  of 
the  said  stock  as  the  same  may  from  time  to  time  be  made  and  declared  "  to 
A  ;  and  after  A's  death  to  '*  transfer  and  convey  the  same  '*  to  the  heirs  of  C. 
8aid  deed  contained  a  recital  that  A  contemplated  marriage;  that  she  was 
desirous  '^  of  receiving  the  income  or  dividends  on  said  shares  to  her  sole  and 
separate  use,  notwithstanding  the  said  contemplated  marriage,  for  and  during 
her  natural  life,  and  that  after  her  decease  the  said  40  shares  should  be  distrib- 
uted and  conveyed  to  and  among*' the  heirs  of  C.  The  charter  of  the  P. 
Bank  expired  in  1845.  From  1845  to  1849  the  P.  Bank  made  various  cash  divi- 
dends of  surplus.  These  dividends,  together  with  14,000  received  at  the  par 
value  of  the  40  shares,  were  invested  by  B  in  the  purchase  of  53  shai'es  of  the 
P.  E.  Bank.  The  P.  E.  Bank  ceased  to  do  business  in  1864.  From  1864  to 
1868  the  P.  £.  Bank  made  various  cash  dividends  of  surplus,  which,  together 
with  the  par  value  of  the  53  shares,  were  received  by  B.  From  the  funds  so 
received  B  invested  $4,000  in  the  purchase  of  40  shares  in  the  F.  N.  Bank, 
]>aid  $1,000  to  A,  and  had  left  in  his  hands  a  balance  of  $3,063.15.  A  died  iu 
1869.  The  value  of  the  40  shares  in  the  P.  Bank,  at  the  date  of  the  trust  deed, 
was  less  than  the  value  of  the  40  shares  in  the  F.  N.  Bank  at  the  time  of  A*i 
death.  Held,  that  A's  administrator  could  recover  the  balance  of  $3,063.15  in 
B's  hands,  as  income  to  which  A  was  entitled  under  the  trust  deed. 


Columbia  Insurance  Company  v.  BucIclbt. 

(83  Penn.  St.  293.) 

Insuranes  —  Condition  as    to  payment  of  assessments  by  mutual  eompanp^^ 

Waiver  of  forfeiture  by  company. 

A  policy  of  insurance  issued  by  a  mutual  company  was  conditioned  to  be  void 
if  any  assessment  on  the  premium  note  should  not  be  paid  within  thirty 
days.  An  assessment  was  made  which  was  not  paid  within  the  thirty  days, 
and  afterward  a  further  assessment  was  made  which  was  also  unpaid.  An 
action  was  brought  for  both  assessments.  Held,  that  the  failure  to  pay  the 
first  assessment  witliin  the  thirty  days  did  not  ipso  facto  render  the  p>oUcy 
void,  but  that  the  company  could  waive  the  condition  and  oonld,  therefore^ 
lawfully  impose  the  seccmd  assessment. 

ASSUMPSIT  by  the  Columbia  Insurance  Company  to  recover 
of  Buckley  &  Co.  tlie  amount  of  two  assessments  made  upon 
a  premium  note  given  by  the  defendants  as  part  consideration  foi 
a  policy  of  insurance  against  fire  issued  by  the  plaintiff.  The  opin« 
ion  states  the  case. 
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J  -  ,  -. 

SJiarp  i&  AlUnian  and  J.  H.  Frueauffy  for  plaintiff  in  error. 

Andrew  Zane,  Jr.y  and  David  C.  Harrington^  for  defendants  in 
error. 

Mercub,  J.  This  was  a  case  stated.  The  plain tifif  is  a  mutual 
fire  insurance  company.  The  insurance  was  taken  for  five  years 
from  the  9th  of  September,  1871.  The  claim  was  for  two  assess- 
ments on  the  premium  note.  One  was  made  on  the  10th  of  May, 
1873,  the  other  on  the  12th  of  January,  1874.  Due  notice  of  each 
assessment  had  immediately  been  given,  and  demand  of  payment 
made. 

One  of  the  conditions  of  the  policy  declared,  *' whenever  an  as- 
sessment has  been  mado  by  the  directors  of  this  company,  on  the 
premium  notes  of  its  members,  if  the  amount  assessed  on  the  pre- 
mium note  given  on  this  policy  is  not  paid  within  thirty  days  from 
the  time  the  same  is  demanded  by  said  company,  then  this  policy 
shall  be  void.  But  the  said  company  shall  have  a  right  to  collect 
the  amount  due  on  said  assessment."  Section  2d  of  the  act  of  in- 
corporation provides,  that  *'all  persons  who  shall  hereafter  insure 
with  the  said  corporation,  and  their  executors,  administrators,  and 
assigns,  continuing  to  be  insured  therein,  shall  thereby  become 
members  thereof  during  the  period  they  shall  remain  insured  by 
said  corporation  and  no  longer." 

The  question  now  presented  is  whether  the  non-payment  of  the 
first  assessment  within  thirty  days  after  demand  made  the  policy 
absolutely  void  as  against  the  plaintiff,  so  that  the  second  assess- 
ment could  not  be  lawfully  made  on  the  premium  note. 

In  a  mutual  insurance  company  each  person  insured  becomes  a 
member  of  the  body  corporate.  He  is  clothed  with  the  rights  and 
subject  to  the  liabilities  of  a  stockholder.  He  is*  both  insurer  and 
insured.  The  premium  notes  usually  constitute  the  principal  fund 
or  capital  of  the  company.  They  are  also  a  part  of  each  contract 
of  insurance.  Every  person  who  procures  an  insurance  and  gives 
his  premium  note  acquires  a  contingent  interest  in  every  other  such 
note  then  held  by  the  company,  or  which  it  obtains  during  the  life 
of  his  policy.  They  are  liable  to  assessment  for  the  payment  of 
losses.  To  secure  a  more  prompt  payment  of  the  assessments,  most 
companies  have  inserted  a  clause  in  their  policies,  declaring  the 
same  shall  be  void  unless  the  assessment  be  paid  within  a  specified 
tune  after  notioe. 
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The  word  void,  in  a  contract,  has  often  been  held  to  mean  voida^ 
ble  only,  and  at  the  election  of  the  party  wronged.  The  cases  rec- 
ognizing and  aflBrming  this  rule  of  interpretation  as  applied  to  con- 
tracts generally,  are  very  fully  collected  by  Mr.  Chief  Justice  Low- 
BiE,  in  Pearsoll  v.  Cliapin,  8  Wright,  9. 

Although  a  condition  be  attached  to  the  policy  declaring  it  shall 
be  void  on  a  failure  to  pay  an  assessment  within  a  specified  time, 
yet  the  policy  does  not  thereby  become  ipso  facto  void.  The  com- 
pany may  at  its  option  declare  the  policy  canceled,  and  notify  the 
delinquent,  or  may  waive  its  right  of  avoidance  and  continue  to 
assess  the  premium  note.  In  the  former  case  the  premium  note  is 
not  liable  to  assessment  for  the  payment  of  future  losses.  In  the 
latter  case  the  contract  relation  is  not  wholly  dissolved,  but  the  pro- 
tection of  the  policy  is  suspended  until  the  default  of  non-pay- 
ment is  removed.  On  the  payment  of  the  assessments  the  policy 
revives  in  its  full  vigor.  The  delinquent  holder  of  the  policy  can- 
not sustain  an  action  for  a  loss  sustained  while  he  is  thus  in  default. 
It  is  said  in  May  on  Insurance,  §  553,  that  the  acts  of  policy-holders 
which  may  entitle  the  corporation  to  defend  against  claims  for  losses 
do  not  necessarily  release  such  parties  from  liability  to  assessments 
as  members.  Although  the  policy  may  provide  that  the  person 
becoming  a  member  shall  continue  a  member  so  long  as  he  is  insured 
and  no  longer,  yet  if  it  stipulates  that  in  case  of  forfeiture  by  the 
act  of  the  insured,  he  shall  not  be  released  from  the  obligations  of 
the  premium  note  until  he  has  complied  with  the  conditions  of  the 
policy  and  charter,  requiring  the  payment  of  his  proportion  of  all 
losses  and  expenses  that  may  have  accrued  prior  to  the  surrender  of 
the  policy  or  alienation  of  the  property,  the  insured  will  still  remain 
liable  on  his  deposit  or  premium  note,  for  losses  occurring  after,  as 
w^ell  as  before,  the  alienation  or  act  working  the  forfeiture,  until  all 
assessments  are  paid  and  the  policy  surrendered.  The  same  princi- 
ple is  declared  in  Flanders  on  Insurance,  p.  28,  §  8;  p.  147..  §  5; 
Atlantic  Insurance  Co.  v.  Goodall,  35  N.  H.  328;  Neely  v.  Onondaga 
County  Ins,  Co,,  7  Hill,  50,  and  in  Hyatt,  Receiver,  etc.,  v.  Wait 
€t  al,  37  Barb.  29. 

Our  own  cases  make  a  distinction  in  the  effect  to  be  given  to  dif- 
ferent acts  of  the  insured,  although  the  policy  declares  that  either 
shall  make  the  policy  void.  Thus,  in  Wilson  v.  Trumbull  Mutual 
Fire  Ins,  Co.,  7  Harris,  372,  one  of  the  by-laws  provided  that  the 
alienation  of  any  property  insured  should^  ipso  facCo,  make  the 
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policy  void,  unless  notice  tliereof  was  given  to  the  secretary  and  an 
assignment  of  the  policy  made  to  the  purchaser  within  sixty  days 
thereafter.  The  insured  sold  the  property,  but  did  not  give  the 
stipulated  notice  of  his  sale,  nor  did  he  assign  the  policy  to  the 
purchaser.  It  was  held,  that  his  premium-note  was  not  liable  to 
jissessment  to  pay  losses  which  accrued  eight  months  after  the  sale. 
It  was  there  said,  ho  that  sells  his  insured  property  excludes  him- 
self from  membership  and  from  all  its  liabilities  thereafter  accruing. 
lie  is  no  longer  insurer  or  insured.  He  can  claim  no  benefits  nor 
be  bound  for  any  subsequent  losses.  Interest  in  the  property  insured 
is  an  essential  link  in  the  relation  of  insurance.  The  same  princi- 
ple is  declared  in  Finley  et  al.  v.  Lycoming  County  Mutual  Ins,  Co.y 
6  Casey,  311, 

In  Hummel  <&  CoJ*s  Appeal,  28  P.  F.  Smith,  320,  one  of  the  con- 
ditions of  the  policy  declared,  "  Whenever  an  assessment  shall  have 
been  made  on  the  premium  notes,  and  the  same  is  not  paid  within 
thirty  days  after  having  been  demanded  by  the  company  through 
their  agents  or  receivers,  the  policy  of  insurance  given  upon  such 
notes  shall  be  null  and  void  until  the  said  assessment  be  paid,  and 
the  directors  shall  retain  such  premium  notes  and  collect  thereon 
such  sum  or  sums  so  assessed. '^ 

The  act  of  incorporation  declared  that  all  persons  who  should 
insure  with  the  company  should  be  members  while  they  continued 
insured,  and  no  longer.  It  was  nevertheless  held  that  the  policy 
did  not  become  *'  null  and  void  "  by  the  omission  to  pay  the  assess- 
ment for  thirty  days.  It  was  said,  the  moment  payment  was  made 
the  contract,  which  was  still  alive,  became  operative  in  its  protection. 

It  is  true  the  condition  declared  the  policy  should  be  null  and 
void  "  until  the  said  assessments  be  paid,"  yet  we  do  not  think  those 
words  either  control  or  change  its  effect.  The  condition  there,  as 
well  as  in  the  case  we  are  now  considering,  substantially  declares, 
that  the  company  shall  retain  the  premium  note  and  collect  the 
amount  due  on  the  assessment. 

The  distinction  between  the  effect  given  to  alienation  of  the  prop- 
erty insured  and  the  failure  to  pay  an  assessment  within  the  time 
specified  has  some  foundation.  In  tlie  former  case  the  delinquent 
has  no  property  to  which  the  revived  policy  can  apply.  As  to  him, 
its  protective  power  is  gone  past  restoration.  A  lack  of  the  essen- 
tial element  of  interest  in  the  property  worked  a  severance  of  the 
insurance  relation. 
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In  the  latter  tlie  delinquent  retained  the  property  over  which  the 
protecting  care  of  the  policy  was  again  thrown  on  payment  of  the 
assessments.  Time  being  the  only  material  circumstance^  it  is 
waived  by  acceptance  of  performance  after  condition  broken. 
1  Strange,  453.  The  company  may,  undoubtedly,  waive  a  condition 
made  in  its  favor.  When  it  does  so,  the  rights  and  obligations  of 
the  insured  become  restored  as  fully  as  if  the  condition  had  not 
existed. 

In  the  case  now  before  us  there  had  been  no  surrender  of  the 
•  policy  by  the  insured,  and  no  cancellation  thereof  by  the  company. 
No  demand  had  been  made  for  the  premium  note,  no  satisfaction 
of  it  had  been  ordered.  The  note  then  remained  in  full  force  and 
was  subject  to  assessments.  The  learned  judge  therefore  erred  in 
not  entering  judgment  for  the  amount  of  the  assessment  made  on 
the  12th  of  January,  1874,  as  well  as  for  the  former  assessment; 
therefore, 

Judgment  reversed,  and  judgment  in  favor  of  plaintiff  for  the 
amount  of  both  assessments,  with  interest  according  to  the  case 
stated. 


Boyd  v.  Wilson". 

(88  Penn.  St.  819.) 
Sale  by  sample  —  Warranty. 

A  sale  bj  sample,  in  the  absence  of  fraud  or  of  circamstances  indicating  that 
the  sample  is  to  be  taken  as  a  standard  of  quality,  implies  no  warrautj  of 
quality  but  only  that  the  goods  are  of  the  same  kind  as  the  sample,  and 
merchantable    {See  note,  p.  181.) 

ASSUMPSIT  on  a  promissory  note  giveu  by  Boyd  &  Co.,  in  pay- 
ment for  corn  purchased  of  Wilson.    At  the  trial  the  following 
facts  were  disclosed. 

On  the  24th  of  December,  1874,  Henry  P.  Neiman,  a  merchandise 
broker,  who  was  commissioned  by  the  plaintiffs  to  sell  a  lot  of  850 
cases  of  canned  corn,  "  King's  brand,"  called  upon  the  defendants 
for  the  purpose  of  effecting  a  3ale,  and  exhibited  to  them  a  can  of 
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corn.  Defendants  requested  two  more  cans  to  take  home  and  try, 
and  two  cans  were  furnished  them,  which,  after  trial,  they  pro- 
nounced "good,  sweet,  white  corn,  sound  in  every  respect."  The 
defendants  then  offered  $1.60  per  dozen  for  the  whole  lot,  in  a  note 
in  ninety  days,  which  the  plaintiffs  accepted.  The  defendants 
received  the  first  delivery  of  corn  on  the  29th  of  December,  1874, 
and  other  portions  of  it  at  different  times  until  they  had  received 
768  cases.  In  January  the  firm  commenced  to  sell  the  corn  to  the 
trade,  and  shortly  thereafter  it  began  to  be  returned  to  them  with 
complaints  about  its  quality,  when  it  was  discovered  that*8ome  of 
the  com  was  not  like  the  sample,  and  the  sale  of  it  was  stopped  in 
consequence.  Several  parties  had  returned  the  corn,  and  when 
opened  some  cans  corresponded  with  the  sample  while  others  were 
bad,  and  when  cooked  the  corn  was  found  to  be  sour,  greasy  and 
unfit  for  food.  The  defendants  complained  about  the  quality  of 
the  corn,  and  asked  the  plaintiffs  to  take  back  the  balance  remain- 
ing on  hand,  which  they  refused  to  do.  All  but  82  cases  of  the 
original  850  had  been  delivered  to  defendants,  and  this  balance, 
after  the  protest  of  the  note,  plaintiffs  forwarded  to  defendants, 
but  they  declined  to  receive  it.  It  appeared  that  ** King's'*  brand 
of  corn  was  not  the  best  in  the  market  and  did  not  command  so 
high  a  price  as  some  other  brands.  It  was  in  evidence,  also,  that 
there  is  no  indication  or  test  whereby  bad  corn  can  be  detected 
other  than  by  the  cans  being  swollen  by  fermentation,  and  it  was 
not  shown  that  these  were. 

Samuel  Boyd,  one  of  the  defendants,  testified,  **  the  broker  said 
all  the  bad  corn  was  to  be  taken  back  and  the  money  returned,"  but 
the  broker  himself  testified,  "  I  did  not  say  to  defendants  all  the 
bad  corn  was  to  be  taken  back  and  the  money  refunded  ;  there  was 
no  representation  or  guaranty  as  to  the  corn.  I  told  defendants 
if  there  were  any  swelled  cans  they  could  be  made  good ;  aside 
from  that  I  made  no  representation  or  statement.  *  *  *  I  am 
certain  I  did  not  say  that  if  tliere  was  any  bad  corn  it  would  be 
made  good,  because  I  never  use  that  expression ;  I  always  say 
*  swelled  heads  will  be  made  good. ' "  There  was  no  other  evidence 
of  fraud  or  warranty.  It  was  attempted  to  be,  but  not  satisfac- 
torily, shown  that  it  was  the  custom  of  the  trade  to  return  defect- 
ive corn  and  to  have  the  money  refunded. 

The  jury  returned  a  verdict  for  the  plaintiffs,  upon  which  judg- 
ment was  rendered,  and  defendant  brought  error. 
Vol.  XXIV —23 
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Richard  P,  miite,  for  plaintiff  in  error. 

Francis  E.  Brewster,  F,  Carroll  Brewster ,  /r.,  and  F,  Carroll 
Breivster,  for  defendants  in  errror. 

Per  Curiam.  If  we  trace  the  law  of  this  State  through  the  fol- 
lowing cases  we  shall  find  that  a  sale  of  chattels  by  the  production 
of  a  sample,  but  without  fraud  or  circumstances  to  fix  the  charac- 
ter of  the  sample  as  a  standard  of  quality,  is  not  attended  by  any 
implied  warranty  of  the  quality.  The  sample  under  such  circum- 
stances, pure  and  simple,  becomes  a  guaranty  only  that  the  articles 
to  be  delivered  shall  follow  its  kind,  and  be  simply  merchantable. 
These  are  the  cases  referred  to  :  Borrekins  v.  Bevan,  3  Riiwle,  23  ; 
Jennings  v.  Gratz,  id.  169 ;  Kirk  v.  Nice,  2  Watts,  3G7  ;  M^Far- 
land  V.  Neioman,  9  id.  56  ;  Fraley  v.  Bispham,  10  Barr,  ^20  ;  Car- 
son et  al.  V.  Baillie,  7  Harris,  378  ;  Wetherill  v.  Neilson,  8  id.  448  ; 
Eagayi  v.  Call,  10  Casey,  236  ;  Weimer  v.  Clement,  1  Wright,  147  ; 
WJiitaker  v.  Easttoick,  25  P.  K.  Smith,  229.  Such  precisely  was 
tlie  state  of  this  case.  The  broker  going  on  a  business  round  pro- 
duced a  can  of  the  corn  and  exhibited  it  to  the  defendants,  and 
tliey  afterward  asked  to  see  others,  which  they  opened  and  exam- 
ined, and  proved  by  cooking  for  themselves.  On  the  following 
day  they  made  an  offer  for  the  lot,  which  was  accepted.  There 
was  no  fraud  and  no  wan-anty  of  the  quality,  and  no  circumstances 
to  show  that  the  parties  dealt  upon  the  basis  of  a  quality  to  be 
precisely  such  as  the  cans  exhibited  contained.  The  evidence  also 
showed  that  such  cans  are  hermetically  sealed  to  preserve  the  corn 
and  are  thus  both  bons^ht  and  sold,  and  that  the  onlv  true  indica- 
tion  of  their  being  spoiled  is  the  bulging  of  the  cans,  produced  by 
fermentation,  and  the  consequent  evolution  of  gases,  which  swell 
out  the  head.  It  was  also  shown  that  these  cans  were  not  bulged. 
The  court  charged  if  there  were  fraud  in  the  selection  of  the  cans, 
as  a  means  of  imposition,  or  they  were  of  a  particular  lot,  and  the 
seller  delivered  from  a  different  lot,  it  would  be  evidence  of  fraud. 
But  the  court  saw  no  evidence  in  the  case  of  either  fraud  or  war- 
ranty, and  under  these  circumstances  charged  that  a  sale  by 
sample  was  not  in  itself  a  warranty  of  the  quality  of  the  corn. 
This  language  is  too  broad  for  all  cases,  but  under  these  facts,  it 
seems  to  us  there  was  no  error  in  the  instniction.  It  was  said  of  a 
general  sale  without  oircumstanoes.    The  seller  did  not  agree  or 
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say  that  the  remainder  should  be  of  the  same  quality  as  the  sam- 
ple, and  a  purchaser  did  not  order  the  corn  to  be  delivered  to  bo 
of  the  same  (juality  as  the  sample.  Nothing  was  said  or  done  on 
either  side  to  give  character  to  the  sample  cans  as  a  standard  of  the 
quality.  This  being  the  nature  of  the  sale,  the  sample  became  a 
standard  only  of  the  kind,  and  that  the  goods  were  simply  mer- 
chantable. So  long  as  the  commodity  is  salable  its  different 
degrees  of  quality  from  good  to  bad  are  not  the  subject  of  an 
implied  warranty.  If  it  be  wholly  unmarketable,  such  as  cannot 
be  considered  merchantable,  probably  a  different  conclusion  would 
be  reached,  because  an  unmarketable  article  is  substantially  differ- 
ent in  kind  from  one  that  is  salable  in  the  market.  In  such 
ease  it  is  not  the  name  merely  which  governs,  but  the  fact  that  it 
is  without  market  value,  and  cannot  reasonably  be  pronounced  of 
the  same  kind  as  the  sample.  In  Jennings  v.  Gratz,  supra,  it  was 
held  that  a  moderate  degree  of  adulteration  often  did  not  destroy 
the  merchantable  character  of  an  article  of  sale,  hut  the  court 
said  :  *'  Adulteration  may  be  carried  so  far  as  to  destroy  the  dis- 
tinctive character  of  the  thing  altogether,  and  in  doubtful  cases 
there  is  perhaps  no  practical  test  but  that  of  its  being  merchanta- 
ble under  the  denomination  affixed  to  it  by  the  seller.*' 

Judgment  affirmed, 

Sharswood,  J.,  dissented. 

On  a  petition  for  argument  the  following  additional  judgment 
was  reversed. 

Per  Curiam.  We  announced,  in  this  case,  the  result  of  a  long 
line  of  decisions.  The  motion  for  a  re-argument  is  simply  a 
demand  for  a  change  in  the  law  —  for  judicial  legislation.  The 
law  of  this  State  has  long  Ijcen  thoroughly  settled  by  its  courts, 
that  a  sale  of  chattels  without  fraud  or  misrepresentation  creates 
no  liability  for  quality,  and  that  the  production  of  a  part  of  the 
goods,  when  not  made  by  the  acts  or  agreements  of  the  ])arties  a 
standard  of  the  quality,  carries  with  it  no  implication  of  a  contract 
of  warranty  of  the  quality.  Much  of  the  confusion  of  thought  in 
these  cases  is  engendered  by  the  use  of  the  word  "  sample,"  the 
mind  implying,  from  the  wordy  and  not  the  facts  of  the  sale,  an 
intention  to  make  the  sample  a  criterion  of  quality.  When  in  fact 
the  sample  is  made  the  standard  of  quality,  as  if  the  buyer  orders 
goods  of  the  same  quality,  or  the  seller  engages  to  deliver  them  of 
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the  same  quality,  an  implication  arises,  lleuce  it  is  always  in  the 
power  of  the  buyer  to  command  an  article  of  the  same  quality. 
But  ill  the  absence  of  an  undertaking  for  the  quality,  or  of  those 
facts  from  which  it  can  be  assumed,  the  law  leaves  the  parties  just 
as  they  were.  It  never  has  been  the  law  of  this  State  that  a  sound 
price  required  a  sound  article,  for  the  reason  that  if  the  quality  of 
an  article  be  the  criterion,  instead  of  the  bargain  or  specific  intent 
of  both  parties,  there  would  be  no  end  to  ruinous  litigation.  Par- 
ties are,  therefore,  left  to  their  own  judgment  and  diligence,  unless 
there  be  fraud  or  deceit  practiced  by  the  seller.  Peace  and  good 
order  are  thereby  promoted,  and  the  parties  prompted  to  proper 
care  and  diligence,  and  to  make  their  bargains  so  that  neither  will 
misunderstand  his  rights.  Take  this  case  as  an  example.  Here 
is  an  article  inclosed  in  an  air-tight  can,  the  quality  of  which  is 
unknown  to  both  buyer  and  seller,  and  can  be  ascertained  only  by 
opening  the  can,  which  is  destruction.  The  articln  is  bought  and 
sold  in  this  condition  by  wholesale  and  by  retail.  If  the  buyer 
will  not  risk  the  contents,  he  must  require  a  warranty.  But  then 
the  seller  will  demand  a  higher  price  to  compensate  him  for  the 
entire  risk.  Now,  if  the  buyer  have  made  no  bargain  for  quality, 
on  what  principle  of  fair  dealing  shall  he  have  the  advantage  of 
both /?rtcc  and  quality  ?  Had  he  said  to  the  seller,  "You  must 
deliver  me  corn  of  the  same  quality  as  in  these  exhibited  cans,'* 
the  latter  would  have  said,  *'I  will  do  so  ;  but  I  must  be  compen- 
sated for  this  risk,  and  I  require  so  much  more  to  be  added  to  the 
price."  It  is  evident,  therefore,  that  the  only  just  rule,  in  the 
absence  of  fraud  or  deceit,  is  to  suffer  the  parties  to  bargain  for 
themselves  as  to  quality  ;  otherwise,  so  long  as  the  article  is  mer- 
chantable, the  buyer  cannot  complain  of  his  own  remissness.  The 
real  secret  of  these  attempts  to  raise  a  warranty  by  implication  is 
that  buyers  wish  to  buy  as  cheaply  as  they  can,  and  it  is  only  when 
they  fin  J  iliiii  tliL'y  have  made  bad  bargains  they  complain.  If  they 
get  a  superior  article  for  a  low  price,  they  will  stoutly  insist  upon 
standing  on  their  bargains  and  paying  no  more,  even  if  the  article 
be  worth  double  the  price  paid.  The  truth  is,  the  argument  upon 
the  sample  is  a  petiiio  pjufin'pii.  It  assumes  a  bargain  when  none 
is  intended.  It  takes  the  mere  word  *•  sample,"  and  refuses  to 
look  at  the  evidence  which  discloses  no  intent  to  warrant  the 
quality,  and  leaves  the  buyer  to  his  own  judgment  and  diligenoe 
in  maMng  his  bargain* 
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It  is  said  that  in  the  present  state  of  the  commercial  world  much 
of  the  business  is  done  by  traveling  agents  and  through  mere 
samples.  True,  the  business  of  the  world  has  changed  greatly,  but 
this  is  an  argument  to  be  addressed  to  the  legislature,  not  to  us. 
We  declare  the  law,  but  do  not  make  it.  If  the  law  as  we  find  it 
does  not  suit  the  times,  let  it  be  changed  by  those  who  possess  leg- 
islative power.  If  the  law  of  England  or  other  States  differs  from 
ours,  to  them  let  petition  be  made  to  assimilate  them.  When 
sifted,  the  whole  argument  addressed  to  us  is  a  petition  in  favor  of 
change,  not  declarative  of  the  law. 

It  is  alleged  as  a  reason  for  a  re-argument  that  some  of  the  cans 
were  proved  to  be  bad,  unfit  for  food.  But  the  plaintiffs  in  error 
know  full  well  no  such  point  was  taken  in  the  court  below.  They 
fought  the  case  on  the  ground  of  an  implied  warranty  of  the  whole^ 
because  of  a  sale  by  sample.  No  instruction  was  asked  for  a  ver- 
dict for  so  much  as  was  proved  to  be  not  merchantable.  It  was  a 
battle  for  all  or  for  nothing.  The  learned  counsel  who  urges  this 
reason  knows  well  that  a  court  of  error  does  not  reverse  upon  issues 
not  made  in  the  court  below. 

Re-argument  refused, 

Sharswood,  J.,  dissents. 

KoTS  BT  THK  Rbportsr.— This  case  Is  a  departure  from  the  rule  uniformly 
held  in  other  States  aud  iu  England. 

Benjamin,  in  his  learned  work  on  Sales,  says,  §  648 :  **  Of  implied  warranties 
in  sale  of  chattels  there  are  several  recognized  by  law.  The  first  aud  most  gen- 
eral is,  that  in  a  sale  of  goods  by  sample,  the  vendor  warrants  the  quality  of 
the  bulk  to  be  equal  to  that  of  the  sample;"  and  this  rule,  he  says,  **i8  so  uni- 
versally taken  for  granted  that  it  is  hardly  necessary  to  give  direct  authority 
for  it."  See,  as  supporting  this  proposition.  Waring  v.  Mason,  18  Wend.  425; 
Beimt  v.  Dcrd^  5  N.  Y.  95;  Oneida  Mfg.  Soc.  v.  Latcrence,  4  Cow.  440;  Andretoi 
V.  Kneeland,  6  id.  354;  Beebe  v.  Roberta,  12  Wend.  413;  Mosea  v.  Mead^  1  Denio, 
386;  Leonard  v.  Fowler,  44  N.  Y.  289;  Bradford  v.  Mafily,  13  Mass.  139;  Brant- 
ley v,  Thomas,  22  Tex.  270. 

But  the  mere  circumstance  that  the  seller  exhibits  a  sample  at  the  time  of 
the  sale  will  not  of  itself  make  it  a  sale  by  sample  so  as  to  raise  an  implied 
warranty  as  to  the  quality  of  the  goods.  The  contract  must  have  been  made 
solely  with  reference  to  the  sample  exhibited,  and  the  parties  muHt  understand 
that  they  are  dealing  upon  the  understanding  tliat  the  bulk  corresponds  with 
the  sample.  Bdrne  v.  Dord,  6  N.  Y.  95;  Hargoxis  v.  Stone,  id.  73;  Waring  v. 
Ma^ou,  18  Wend.  425;  Cousinery  v.  Pearsall,  4  N.  Y.  Supr.  113;  Day  v.  Rofpietf 
14  Minn.  273;  Bradford  v.  Manly,  13  Mass.  139,  por  Parker,  C.  J. 

The  question  whether  goods  are  sold  by  8ample  or  not  is  a  question  of  fact. 
Andretoa  v.  Kiieeland,  6  Cow.  354;  Hargnus  v.  Stone,  5  N.  Y,  73. 

Where  the  purchaser  has  an  opportunity  to  inspect  the  bulk  of  the  goodB,  ii 
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requestt'd  by  the  M'ller  tu  oxainiiii*  and  does  exiiiniiie«  then  it  is  not  a  sale  hy 
sample  uiid  im  warnmty  is  implied.  TbutJ,  where  the  goods  were  hemp  in  bales, 
and  the  purchaser,  at  the  request  of  the  seller,  examined  sevenU  of  the  bales 
by  cutting  them  (ipeii,  and  might  have  examined  all  of  them*  it  was  held  not 
to  be  a  sale  by  sample  and  that  no  warranty  was  implied  that  the  interior  of 
the  bales  corresponded  with  the  exterior.  Salisbury  v.  Stainer,  19  Wend.  169. 
See,  also,  Kellogg  y.  Barnard,  CBlatchf.  279;  8.  c,  10  Wall.  383;  Hargons  v. 
Stone,  5  X.  Y.  73. 

Ill  Hubbard  v.  George,  49  111.  27'5,  where  a  purchaser  of  wheat  by  sample,  on 
the  arrival  of  one  car-load  hastily  examined  it,  saying,  "it  will  do,"  it  was 
held  that  he  was  not  thereby  concluded  from  rejecting  loads  subsequently 
arriving  under  the  same  contract. 

The  general  rule,  however,  is,  that  where  goods  in  several  lots  are  purchased 
under  an  entire  contract,  the  purchaser  must  either  accept  or  reject  all  or 
none.  Mansfield  v.  Trigg,  113  Mass.  350;  Morse  v.  Brackett,  98  id.  205;  Couston 
T.  CliapmaHj  L.  11.,  2  So.  App.  250. 

If  an  inspection  is  ineffectual  from  the  yendor*8  fraud  or  fault  it  is  no  inspec- 
tion.   Heilbultw  Hickson,  L.  R.,  1  C.  P.  438. 

So,  if  by  a  defect  not  visible  to  the  eye  the  article  has  lost  its  distinctive 
character,  as  in  Josling  v.  Kingnford^  13  C.  B.  (X.  S.)  447,  where  the  buyer  not 
-only  inspected  the  samples,  but  the  bulk,  and  the  vendor  said  be  would  not 
warrant  the  strength  of  the  '*  oxalic  acid  "  sold,  it  was  held  that  the  purchaser 
was  not  bound  to  accept,  becaube  by  adulteration  with  sulphate  of  magnesia 
the  article  had  ceased  to  be  **  oxalic  acid,*'  and  see  Williams  v.  Shi^fford,  8  Pick. 
250. 

But  where  a  sale  was  by  sample  of  an  article  which  the  vendor  called  seed- 
barley,  but  said  he  did  not  know  what  it  really  was,  and  the  bulk  corresponded 
with  the  sample,  it  was  held  that  the  buyer  took  at  his  own  risk,  whether  it 
was  seed-barley  or  not.     Carter  v.  Crick,  4  11.  &  X.  412. 

That  the  manufacturer  of  an  article  impliedly  warrants  it  against  secret 
defects  arising  from  the  manufacture  is  settled.  AnUj  note,  p.  104.  So,  if  a 
manufacturer  agrees  to  furnish  goods  according  to  sample,  the  sample  is  to  be 
considered  free  from  any  secret  defect  of  manufacture  not  discoverable  ou 
iuspection  and  unknown  to  both  parties.    Heilbutt  v.  Hicksotit  L.  R.,  7  C.  P. 

438. 

But  there  is  no  implied  warranty  against  a  secret  defect  in  both  the  samples 
and  the  goods  and  where  the  seller  is  not  the  manufacturer.  Dickinson  v.  Gay, 
7  Allen,  29. 

Where  an  average  sauiple  is  exhibited  taken  from  a  number  of  packages  by 
drawing  samples  from  each  and  mixing  them,  the  purchaser  cannot  reject  any 
of  the  packages  on  the  ground  that  they  are  inferior  to  the  average;  the  true 
test  is,  whether,  if  all  the  packages  were  mixed  together,  the  quality  of  the 
resulting  bulk  would  equal  the  sample.     Leonard  v.  Foicler^  44  X.  Y.  289. 

And  a  custom  may  be  proved  that  upon  a  sale  of  berries  in  bags  by  sample, 
the  sample  represents  the  avera^'e  (lualit}'  of  the  entire  lot.  SchniUer  v.  Orieik' 
UU  PaitU  Works,  114  Mass.  123. 

But  evidence  is  not  admissible  that  by  the  custom  of  merchants  there  is 
an  implied  warranty  that  goods  are  not  falsely  or  deceitfully  packed.  Barnard 
V.  Kelloug,  10  Wall.  383";  and  see  the  American  note  to  Wiggleswortth  v,  Dallison^ 
ISin.  Lead.  Cas. 

Xor  can  a  custom  be  proved  limiting  the  time  of  the  porohaaer  to 
and  return  the  goods.    Webster  r.  Orar^^er,  78  111.  Z3Sk 
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The  purchaser  of  goods  sold  by  sample  should  examiue  them  without  delay ; 
and  if  he  finds  that  they  are  not  conformable  to  the  sample  he  may  reject  them 
and  resciud  the  coutract,  giving  immediate  notice  to  the  vendor.  Should  the 
vendor  uot  acquiesce  the  purchaser  should  place  the  goods  iu  neutral  custody 
and  duly  apprise  the  vendor.  Couaton  v.  Chapmaiiy  L.  R.,  2  So.  App.  250; 
Freeman  v.  Clute,  3  Barb.  424;  Park  v.  Morris,  etc,  Co.,  4  Lans.  103. 

Or  if  the  vendor  refuses  to  resciud,  the  purchaser  may  sell  the  goods  at  the 
best  price  he  can  obtain  without  notice  to  the  vendor  of  the  time  aud  place  of 
sale.    Mesamore  v.  N,  F.  Shot  Co,,  40  N.  Y.  422. 

The  burden  of  proof  to  show  that  goqds  correspond  with  the  sample  is  oa 
the  vendor  in  a  suit  for  their  price.    Merri'n\an  v.  Chayman,  32  Conn.  140. 


Biddlb's  Appeal. 

(83  Penn.  St.  340.) 
Tnt$t  —  Compenscition  of  tnutees  —^  When  may  be  taken  from  trust  estate. 

The  trustees  of  real  estate  who  have  had  the  care  of  it  for  years,  and  have 
received  a  commissiou  upon  the  income,  may  be  allowed  a  further  compen> 
satlon  out  of  the  corpus  of  the  estate  on  the  termination  of  their  trust. 

APPEAL  by  Biddle  and  other  trustees  under  the  will  of  Mrs. 
Nicklin,  deceased,  from  a  decree  of  the  Orphans'  Court  of 
Philadelphia^  sur  exceptions  to  the  adjudication  of  the  account 
of  said  trustees. 

The  trustees  entered  upon  the  discharge  of  the  duties  of  their 
trust  in  1855.  The  trust  property  was  chiefly  real  estate  and  con- 
sisted of  two  stores,  two  houses,  all  within  Philadelphia,  and  a  farm 
of  60  acres  on  the  linjit  of  said  city.  By  the  terms  of  the  trust 
the  trustees  were  to  collect  the  rents  and  profits  of  the  estate  and 
pay  the  net  income  to  the  sisters  of  the  testatrix  during  their  lives, 
and  afterward  to  transfer  tlie  estate  to  their  descendants. 

The  city  was  extended  during  the  existence  of  the  trust  so  as  to 
include  the  farm,  and  streets  were  opened  through  it,  and  various 
municipal  improvements — such  as  paving,  curbing,  etc. — made,  all 
of  which  required  care  and  watchf  uhiess  on  the  part  of  the  trustees. 
The  value  of  this  farm  was  about  $140,000,  and  the  average  com- 
mission of  the  trustees  on  the  rent  was  about  $35  per  annum.  The 
whole  estate  was  valued  at  about  $204,000,  and  the  average  com* 
Illusion  on  the  income  thereof  was  about  $209  per  year. 
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On  the  settlement  of  the  accounts  of  the  trustees  before  the  aud- 
iting judge,  the  trustees  claimed,  among  other  miuor  allowances,  a 
commission  of  three  per  cent  on  the  value  of  the  estate  remaining 
unsold  at  the  time  of  the  death  of  the  cestui  qice  trust.  This  was 
objected  to  by  the  remainderman,  and  was  rejected  by  the  auditor; 
but  he  allowed  the  trustees  12,000  as  compensation  for  their  long- 
continued  services.  The  Orphans'  Court  struck  out  this  allow- 
ance. 

From  this  decree  the  trustees  appealed. 

S,  S,  Hollingsworth  and  William  A.  Porter^  for  appellants. 
E,  Spencer  Miller,  for  appellees. 

Paxson,  J.  This  record  presents  the  question  whether  trustees 
of  real  estate  who  have  had  the  care  of  it  for  several  years,  and  re- 
ceived a  commission  upon  the  income,  are  entitled  to  further  com- 
missions or  compensation  out  of  the  corpus  of  the  estate  when  they 
come  to  hand  it  over  to  those  entitled  in  remainder  upon  the  ter- 
mination of  the  trust.  The  learned  judge  of  the  Orphans'  Court, 
who  made  the  adjudication  at  chambers,  allowed  the  appellants 
12,000  as  such  compensation.  Exceptions  were  filed  to  this  allow- 
ance, whereupon  the  Orphans'  Court  reversed  the  action  of  the 
judge  at  chambers,  and  rejected  the  claim.  This  ruling  is  assigned 
here  for  error. 

The  claim  of  the  appellants  is  resisted  mainly  upon  two  grounds^ 
viz.:  Ist,  because  no  case  can  be  found  in  which  such  a  claim  has 
been  allowed;  and  2d,  because  the  estate  in  the  hands  of  the  i*e- 
maindermen  is  not  liable  to  any  charge  for  commissions,  the  same 
being  payable  exclusively  out  of  the  income.  The  first  objection, 
while  entitled  to  weight,  is  not  conclusive.  In  the  absence  of 
authority  it  is  sometimes  necessary  to  decide  cases  upon  principle. 
When  so  decided  they  become  precedents  for  subsequent  cases.  It 
is  ng  sufficient  answer  to  a  valid  claim  to  say  that  no  adjudicated 
case  can  be  found  which  is  precisely  in  point.  We  see  no  difficulty 
in  disposing  of  this  question  both  upon  reason  and  authority.  In 
T^oaddelVs  Appeal,  1  Weekly  Notes,  227,  it  was  held  that  where 
no  sale  of  the  real  estate  had  been  made  by  the  trustee,  he  was  not 
entitled  to  charge  commissions  as  such.  But  it  was  also  held  that 
he  had  a  right  to  compensation.      In  that  case  the  trustee  was 
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merely  the  donee  of  a  power.  The  power  was  never  exercised. 
The  parties  in  interest  elected  to  take  the  real  estate  devised  as 
land.  The  trastee  had  advertised  the  property  for  sale,  and  had 
planted  some  trees.  The  Orphans'  Court  awarded  him  $1,000  as 
compensation,  and  npon  appeal  to  this  court  the  decree  was  affirmed. 
The  general  rule  running  through  all  the  cases  is,  that  a  trustee 
should  receive  a  compensation  adequate  to  his  care  and  troublq. 
Such  compensation  is  proportioned  to  responsibility  incurred  and 
to  the  labor  a-nd  care  bestowed.  Pusey  v.  Clemson,  9  S.  &  R.  207; 
McElhenny^s  Appeal,  10  Wright,  347.  In  the  case  last  cited  there 
is  a  distinct  recognition  of  the  principle  that  commissions  on  the 
income  of  real  estate  may  be  a  wholly  inadequate  compensation  for 
its  care  and  management.  It  must  be  conceded,  that  if  the  appel- 
lants in  this  case  had  sold  the  real  estate  at  the  commencement  of 
the  trust,  they  would  have  been  entitled  to  the  usual  commissions 
upon  such  sale.  They  did  not  sell,  but  held  it  for  nearly  nineteen 
years,  to  the  great  advantage  of  those  in  remainder,  and  to  the 
manifest  increase  of  their  own  care  and  trouble.  There  is  neither 
authority  nor  reason  for  a  rule  which  would  give  liberal  commis- 
sions upon  a  sale,  and  yet  deny  all  compensation  for  years  of  care- 
ful management.  The  fact  that  the  appellants  received  a  commis- 
sion upon  the  income  is  not  to  the  purpose.  It  does  not  affect  the 
principle.  It  bears  merely  upon  the  amount  of  compensation.  In 
some  instances  a  commission  upon  the  income  of  real  estate  would 
be  a  full  compensation  for  the  care  of  it,  in  others  it  would  be  wholly 
inadequate.  The  second  ground  of  objection,  that  compensation 
for  care  and  management  can  only  be  taken  out  of  income,  is  equally 
untenable.  Had  the  trustees  sold  the  realty,  the  commissions 
would  have  come  out  of  the  corpus  of  the  estate.  They  did  sell  a 
portion  of  it,  and  took  out  their  commissions  without  objection. 
That  they  did  not  sell  the  residue  was  for  the  benefit  of  those  in 
remainder.  They  should,  therefore,  pay  for  the  care  and  manage- 
ment. The  life-tenants  paid  for  the  collection  of  the  rents,  "vvhich 
were  for  their  benefit.  It  would  be  unjust  to  require  them  to  pay 
for  the  care  and  management  of  the  property  for  several  years, 
when  their  interest  would  have  been  greatly  promoted  by  its  sale. 
Spangler's  Appeal,  9  Harris,  335,  is  not  in  point.  The  question 
there  was  whether  the  trustee,  the  cesitui  que  frust.heing  an  annui- 
tant, should  deduct  his  commissions  out  of  the  income  as  it  was 
paid  over.    If  the  appellants  here  had  paid  over  the  gross  income 
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to  the  life-tenants  we  do  not  think  tliey  could  successfully  claim 
commissions  on  such  income  out  of  the  corpus  of  the  estate.  But 
for  so  mucli  of  tlieir  care  and  management  of  the  real  estate  as 
was  directly  and  palpably  for  the  interest  of  the  remaindermen^  we 
think  they  are  entitled  to  be  paid.  The  learned  judge  who  made 
the  adjudication  allowed  the  appellants  12,000.  We  would  not  be 
disposed  to  reverse  his  decision  upon  the  question  of  amount  unless 
for  clear  error.  The  testimony  reported  by  him  as  to  the  extent  of 
the  care  and  labor  bestowed  is  not  full.  Yet,  as  to  a  portion  of  the 
real  estate,  it  is  not  difficult  to  see  that  a  commission  on  the  rents 
would  not  be  an  adequate  compensation  for  its  management. 
Stouton  farm,  by  far  the  most  valuable  portion  of  this  estate,  is 
located  on  the  outskirts  of  the  city.  It  is  in  the  immediate  vicinity 
of  improvements,  and  streets  have  been  opened  through  portions  of 
it.  There  is  no  class  of  property  that  requires  more  constant  care 
than  rural  property  in  the  out-lying  wards  of  a  large  city.  The 
opening  of  streets  through  this  property  required  attendance  upon 
road  juries,  and  involved  claims  for  damages  and  assessments  for 
benefits.  There  was  responsibility  also.  The  liability  of  such 
property  to  municipal  liens  requires  constant  vigilance.  The  title 
may  be  swept  away  by  a  judicial  sale  upon  a  judgment  recovered 
without  notice  to  the  real  owner,  upon  a  claim  filed  against  an 
unknown  reputed  owner.  The  pittance  received  by  the  appellants 
as  a  commission  on  the  rents  of  this  valuable  property  is  no  proper 
compensation  for  the  care  and  management  of  it  for  nineteen  years. 
We  think,  therefore,  that  it  was  error  to  set  aside  the  adjudication. 
From  the  facts,  as  presented,  the  amount  fixed  by  the  learned  judge 
appears  reasonable.  We  are  asked  by  the  appellants  to  increase  it. 
We  do  not  feel  justified  upon  the  evidence  in  doing  so. 

We  think  the  court  below  also  erred  in  reducing  the  amount 
allowed  for  counsel  fees.  The  accountants  were  put  upon  the  defen- 
sive by  an  attempt  on  the  part  of  the  cestuis  que  trustent  to  sur- 
charge them  with  a  large  sum  for  alleged  laches  in  the  matter  of 
rent  and  taxes.  This  attempt  failed,  and  very  properly.  The  entire 
claim  of  the  accountants  for  the  care  of  the  corpus  of  tiie  estate  was 
also  resisted.  This  claim  has  been  allowed  in  part.  An  offer  was 
made  by  the  accountants  to  refer  the  question  of  their  commis- 
sions to  the  arbitrament  of  Joseph  A.  Clay,  Esq.,  an  Orphans' 
Court  lawyer  of  ripe  experience.  This  offer  the  cestuis  que  trustent 
deolined,  although  advised  by  their  counsel  to  accept  it.     It  thus 
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appears  that  the  charge  for  counsel  fees  was  the  result  of  their  own 
unsuccessful  litigation.  Their  own  conduct  rendered  it  a  necessity. 
Nor  is  the  amount  unreasonable.  It  is  but  just  to  the  appellants  to 
say  that  this  estate  appears  to  have  been  managed  not  only  with 
care  and  fidelity,  but  also  with  economy.  We  notice  no  charge  for 
professional  services  during  the  continuance  of  the  trust,  except 
one  of  $23.50  in  an  injunction  case.  The  litigation  incident  to 
opening  streets  through  the  farm  appears  to  have  been  conducted 
without  cost  to  the  estate  for  counsel  fees.  Under  the  circumstan- 
ces the  amount  claimed  was  moderate  and  ought  to  have  been 
allowed. 

The  decree  is  reversed  and  set  aside  ;  the  adjudication  made  at 
chambers  is  approved  and  confirmed,  and  distribution  ordered  to 
be  made  in  accordance  therewith  ;  the  costs  of  this  appeal  to  be 
paid  by  the  appellees. 


Miller  v.  Basohorb. 

(83Penn.  St.  356.) 
Statute  of  Limitations  —  Revival  of  debt  —  Acknowledgment, 

To  revive  a  debt  barred  by  the  Statute  of  Limitati  ons,  there  must  be  a  clear 
and  definite  acknowledgment  of  the  debt,  a  specification  of  the  amount  due, 
or  a  refereuoe  to  something  bj  which  such  amount  can  be  definitely  ascer- 
tained, and  an  unequivocal  promise  to  pay. 

ASSUMPSIT  on  a  promissory  note  for  $100,  payable  one  day 
after  date,  and  dated  28th  Dec,  1859.    Plea,  the  general  issue 
and  the  Statute  of  Limitations. 

At  the  trial,  the  following  letter  from  the  defendant  was  offered 
by  the  plaintiff  and  admitted  under  objection  : 

"  Philadelphia,  March  23d,  1869. 
"  Mrs.  Catharine  Baschore  : 

**  I  have  received  a  letter  from  you  sometime  ago,  asking  of  me 
to  let  you  know  what  I  intended  doing  with  balance  of  a  note 
I  owe  you.  It  is  hardly  necessary  to  tell  you  that  I  had  a  great 
deal  to  pay  when  I  failed^  for  you  know  that  I  have  paid  off  many 
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of  my  old  debts,  and  calculate  to  pay  all  I  owe.  Just  now  I  can- 
not pay  you  any  thing,  for  one  reason,  I  compromised  with  John 
Geo.  Seltzer  to  pay  him  in  installments  of  which  I  have  paid  one, 
and  another  is  coming  due  on  the  first  of  April,  which  I  must 
somehow  arrange,  and  then  I  have  to  pay  him  one  more  note  which 
comes  due  April  1st,  1870,  and  after  he  is  paid  I  will  pay  you  all  I 
owe  you,  and  if  I  can  do  any  thing  for  you  before  that  time  I  will 
do  so,  you  need  not  trouble  yourself  about  me  that  I  will  not  pay 
you,  for  I  expect  to  pay  all  I  owe.  If  you  think  I  am  not  telling 
you  the  truth,  you  can  ask  J.  G.  Seltzer,  himself. 

"  I  remain  your  friend, 

"John  W.  Milleb.** 

The  jury  rendered  a  verdict  for  plaintiff,  and  defendant  took 
writ  of  error. 

William  D.  Welherill,  for  plaintiff  in  error. 
George  Tucker  Bispham,  for  defendant  in  error. 

GoRDOK,  J.  The  evidence  was  not  sufficient  to  relieve  the  claim 
of  the  plaintiff  below  from  the  effect  of  the  Statute  of  Limitations. 
In  order  to  effect  such  a  result  there  must  be  a  clear  and  definite 
acknowledgment  of  the  debt,  a  specification  of  the  amount  due,  or 
a  reference  to  something  by  which  such  amount  can  be  definitely 
and  certainly  ascertained,  and  an  unequivocal  promise  to  pay.  In 
the  case  under  consideration  the  acknowledgment  and  undertaking 
of  the  defendant  lack  these  essential  characteristics.  He  writes  : 
*'I  have  received  a  letter  from  you  some  time  ago  asking  of  me 
what  I  intended  doing  with  balance  of  a  note  I  owe  you."  In 
this  there  is  nothing  specific  or  definite,  for  it  is  not  stated  what 
note  is  referred  to,  neither  is  the  amount  of  the  balance  indicated. 
The  latter  .part  of  this  letter  is  not  less  indefinite,  for,  after  speak- 
ing of  an  arrangement  to  pay  anotlier  creditor  with  whom  he  had 
compromised,  he  says  :  **  And  after  he  is  paid  I  will  pay  you  all  I 
owe  you,  and  if  I  can  do  any  thing  for  you  before  that  time  I  will 
do  so  ;  you  need  not  trouble  yourself  about  me,  that  I  will  not  pay 
you,  for  I  expect  to  pay  all  I  owe."  If,  in  Weaver  v.  Weaver,  4  P. 
F.  Smith,  152,  the  writing  by  the  debtor  under  an  account  stated, 
**  I  agree  to  settle  with  him  for  the  above  balance  a«id  any  other 
just  claim  between  ns,^'  was  not  sufficient  to  take  the  claim  oufc  of 
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the  operation  of  the  statute,  much  less  the  promise  above  stated, 
lu  the  case  cited  the  claim  and  the  amount  were  fixed  beyond  doubt 
or  cavil ;  the  fault  occurred  in  the  want  of  a  promise  to  pay  the 
sum  tlius  fixed,  for  the  undertaking  was  not  to  liquidate  the  account 
stated,  but  only  to  settle  that  and  any  other  just  claim  his  creditor 
might  have  against  him.  It  was,  therefore,  at  best  but  a  promise 
to  pay  what  might  appear  to  be  due  upon  an  adjustment  of  their 
several  accounts.  Applying  the  above-stated  doctrine  to  the  case 
in  hand  and  it  is  found  to  be  utterly  wanting  in  every  element 
necessary  to  rescue  it  from  the  grasp  of  the  statute  ;  the  defend- 
ant promises  to  pay  a  balance  of  a  note,  but  neither  note  nor  balance 
is  stated;  he  promises  to  pay  what  he  owes,  but  whether  that  is  much 
or  little  we  are  not  informed  ;  there  is,  in  fact,  neither  the  required 
certainty  nor  perspicuity  in  the  evidence  produced  to  break  down 
the  defense  ;  hence  the  attempt  has  resulted  in  failure. 
The  judgment  is  reversed  and  a  new  venire  ordered. 

Judgment  reversed. 


Pennsylvania  and  Delaware  Railroad  Company  v.  Leuffer. 

(84  Penn.  St.  168.) 

MeehanM  lien  —  **  Laborers  and  workmen  "  —  GivU  engineers, 

A  statnte  gave  a  mechanics'  lien  to  "  laborers  and  workmen  ^*  upon  railroads. 

Held,  not  to  include  a  civil  engineer. 

ACTION  by  Leuffer  against  the  railroad  company  to  recover  for 
services  rendered  as  a  civil  engineer,  in  the  construction  of 
the  railroad.  Judgment  w^as  rendered  for  the  amount  of  the  claim 
and  scire  facias  issued  thereon.  The  action  was  upon  Llie  resolu- 
tion of  1843..  Pamph.  L.  367,  and  the  resolution  of  18G5,  Pampli.  L. 
235,  giving  liens  to  contractors,  laborers  and  workmen  upon  rail- 
roads. 

The  case  was  determined  by  the  court  without  a  jury  and  waa 
decided  in  favor  of  the  plaintiff.     Defendant  brought  error. 

William  Darlington,  for  plaintiff  in  error. 

John  J.  Pinkerton,  for  defendant  in  error. 
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GoRDOX,  J.  The  scire  facias  of  the  plaintiff  below  is  founded 
upon  a  judgment  obtained  by  him  against  the  Pennsylvania  and 
Delaware  Railroad  Co.,  for  services  rendered  to  it  as  engineer  in 
the  construction  of  its  improvements.  He  claims  judgment  against 
the  defendant,  in  the  present  case,  lessee  of  the  company  above 
named,  by  virtue  of  the  provisions  of  the  resolution  of  the  General 
Assembly  of  January  21,  1843,  and  its  supplement  of  April  4th, 
1862.  These  acts,  in  effect,  give  a  lien  to  **  contractors,  laborers 
and  workmen,''  upon  the  railroads  and  other  works  and  property 
of  public  companies,  for  the  debts  and  liabilities  accruing  to 
them  in  the  construction  and  repair  of  such  roads  and  works. 
"Whether  the  plaintiff  can  maintain  his  claim  against  the  defendant 
depends  upon  whether  he  can  bring  himself  within  the  class  desig- 
nated in  the  statute  as  'laborers  and  workmen."  We  are  then 
to  inquire  what  the  legislature  intended  by  the  use  of  these  w^ords. 
In  seeking  for  this  legislative  intent  we  must  give  to  the  language 
of  the  statute  its  common  and  ordinary  signification.  But  ordi- 
narily these  words  cannot  be  understood  as  embracing  persons 
engaged  in  the  learned  professions,  but  rather  such  as  gain  their 
livelihood  by  manual  toil.  When  we  speak  of  the  laboring  or  work- 
ing classes,  we  certainly  do  not  intend  to  include  therein  persons 
like  civil  engineers,  the  value  of  whose  services  rests  rather  in  their 
scientific  than  in  their  physical  ability.  We  thereby  intend  those 
who  are  engaged,  not  in  head,  but  in  hand  work,  and  who  depend 
upon  such  hand  work  for  their  living. 

Worcester  defines  a  laborer  to  be,  "  one  who  labors ;  one  regularly 
employed  at  some  hard  work  ;  a  workman  ;  an  ojjerative ;  often 
used  of  one  who  gets  a  livelihood  at  coarse  manual  labor,  as  dis- 
tinguished from  an  artisan  or  professional  man."  Jx\  like  manner 
a  workman  is  defined  as  "  one  who  works  ;  one  employed  in  any 
labor,  especially  manual  labor."  So,  if  we  consult  the  older  Eng- 
lish statutes,  as  that  of  1  Jac,  ch.  G,  which  provides  that  the  statute 
of  5  Eliz.  shall  extend  to  the  rating  of  all  '"laborers,  weavers,  spin- 
sters, or  workmen  or  workwomen,  either  working  by  the  day,  week, 
month  or  year,  or  taking  any  work  by  the  great  or  otherwise,"  we 
cannot  doubt  but  that  the  terms  ''laborers"  and  "workmen" 
were  intended  to  include  only  such  as  were  engaged  in  manual  occu- 
pations. This  limited  meaning  has  been  invariably  attached  to 
them  and  similar  words  when  used  in  our  own  statutes.  In  Heebner 
v.  Chave,  5  Ban*.  115^  the  act  of  1845^  prohibiting  the  attachment 
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of  laborers'  wages,  came  up  for  construction,  and  it  was  held  that 
that  act  was  intended  to  secure  to  the  manual  laborer  the  fruits  of 
Lis  own  work,  for  the  subsistfence  of  himself  and  family,  anj  that 
it  did  not  embrace  the  earnings  of  a  contractor.  So  in  Smith  v. 
Brooke,  13  Wright,  147,  "  wages  of  laborers "  were  defined  to  be 
the  earnings  of  the  laborer  by  his  personal,  manual  toil.  In  like 
manner,  servants'  wages,  treated  as  preferred  debts  in  the  settle- 
ment of  the  estates  of  decedents,  under  the  act  of  1794,  were  held 
to  be  the  earnings  of  such  servants  only  as  make  part  of  a  man's 
household,  and  whose  business  it  is  to  assist  in  the  economy  of  the 
family ;  in  short,  menial  servants.  In  re  Measoji,  5  Binn.  167. 
Thus  we  may  see  that  in  these,  as  in  many  other  cases  which  we 
might  cite,  this  limited  sense  has  been  given  to  the  words  "  laborers," 
"  workmen,"  "  servants  "  and  the  like,  and  this  for  the  very  obvious 
reason  that  in  all  statutes  of  this  kind  the  intent  has  been  to  pro- 
tect a  class  of  persons  who  are  wholly  dependent  upon  their  manual 
toil  for  subsistence,  and  who  cannot  protect  themselves.  This  same 
result  was  reached  in  the  very  recent  case  of  Wentrotfi^s  Appeal y 
1  Norris,  469,  in  the  construction  of  the  act  of  April  9th,  1872, 
per  Mr.  Justice  Sharswood.  It  is  true,  in  one  sense  the  engineer 
is  a  laborer  ;  but  so  is  the  lawyer  and  doctor,  the  banker  and  cor- 
poration officer,  yet  no  statistician  has  ever  been  known  to  include 
these  among  the  laboring  classes.  We  cannot,  therefore,  even  to 
Eave  a  meritorious  claim,  undertake  to  make  a  new  classification, 
which  must  necessarily  defeat  the  statutory  intent. 

Judgment  is  reversed. 


Wauoii's  Kxe(  utors  v.  Waugh. 

(84  Penn.St.  350.) 
Deed — Possession  at  grantor's  death —  Emblements. 

A  deed  of  lands  in  fee  simple  contained  tlie  following  clause  :  "  Possession  to 
be  given  at  the  death  of  the  said  "  grantor.  Ileldf  that  upon  the  death  of 
the  grantor  the  grantee  was  entitled  to  the  emblements. 

CASE  stated  between  John  B,  Waugh  and  others,  plaintiffs,  and 
James  Marshall  and  another,   executors  of  John   Waugh, 
deoeasedy  defendants. 
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•  In  July,  1873,  John  Waugh,  the  decedent,  executed  and  deliv- 
ered to  the  plaintiffs,  who  were  his  nephews,  a  deed  in  fee  simple 
of  a  farm  then  owned  by  him.  The  deed,  after  a  description  of 
the  property,  contained  this  clause  : 

"Possession  of  all  said  premises  to  be  given  at  the  death  of  the 
said  John  Waugh,  together  with  all  and  singular  the  buildings  and 
improvements,  ways,  waters,  water-courses,  rights,  liberties,  privi- 
leges, hereditaments  and  appurtenances  whatsoever  thereunto 
belonging,  or  in  anywise  appertaining,  and  the  reversions,  remain- 
ders, rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  title, 
interest,  property,  claim  and  demand  whatsoever,  of  the  said  party 
of  the  first  part  in  law,  equity  or  otherwise  howsoever,  of,  in,  to,  or 
out  of  the  same."  This  deed  was  recorded  July  8th,  1873.  The 
consideration  named  in  the  deed  was  $2,000. 

At  the  time  of  the  execution  of  the  deed  the  farm  in  question 
was  held  under  a  lease  from  the  grantor,  the  rent  reserved  being  a 
portion  of  the  crops,  and  it  was  so  held  at  the  time  of  the  grantor'a 
death.  The  grantor  died  in  April,  1874.  At  this  time  there  were 
growing  upon  the  farm  forty-five  acres  of  wheat  sown  in  the  fall  of 
1873,  and  eighteen  acres  of  oats  sown  in  the  spring  of  1874.  These 
crops  were  harvested  after  such  death  and  the  landlord's  share 
therein  was  appraised  and  the  proceeds  delivered  to  the  defend- 
ants as  executors  of  John  Waugh.  The  plaintiffs  claimed  such 
proceeds.  Judgment  therefor  was  rendered  in  favor  of  the  plain- 
tiffs, and  the  defendants  assigned  error. 

David  Wills  and  H,  B,  Woods y  for  plaintiffs  in  error.  The  right 
of  possession  cannot  be  in  abeyance,  and  it  therefore  remained  in 
John  Waugh  until  his  death.  This  right  of  possession  is  not  a  res- 
ervation, but  an  exception.  Pres.  Shep.  Touchstone,  80  ;  4  Cruise, 
32,  ch.  24,  §  1  ;  2  Bl.  Com.  299.  **  Possession  of  all  said  premises 
to  be  given  at  the  death  of  John  Wangli,"  as  contained  in  this 
deed,  is  clearly  an  exception,  and  not  a  reservation,  by  John  Waugli 
during  his  life-time.  Mliittaker  v.  Broi07i,  10  Wright,  197  ;  Turner 
V.  Scott,  1  P.  F.  Smith,  131.  John  Waugh,  having  the  right  of 
possession,  had  a  life  estate  in  the  premises,  and  was  entitled  to  all 
the  incidents  of  a  tenancy  for  life.  Furthermore,  the  parts  of  the 
deed  about  appurtenances,  rent,  etc.,  are  nothing  more  than  the 
formal  words  of  the  conveyancer  ;  but  take  them  in  their  strongest 
Bense,  and  they  are  limited  to  the  time  of  John  Waugh'a  death  — 
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a  time  altogether  nncertain  —  and  are  to  be  construed  with  refer- 
ence to  the  estate  excepted  in  the  conreyance.  The  rents  passing 
to  the  grantees  are  those  accruing  after  the  incidents  to  the  life 
estate  are  satisfied.  It  is  not  as  the  court  below  remarks,  "  that  the 
right  of  occupancy  alone  was  reserved."  It  was  more  —  it  was  an 
estate  of  uncertain  duration. 

R,  G.  McCreary^  for  defendants  in  error.  The  growing  crops 
and  rents,  as  they  became  due,  belonged  to  the  grantees  as  appur- 
tenant to  the  land,  and  also  by  the  express  terms  of  the  conveyance. 
Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394 ;  Wilkins  v.  Vash- 
Under,  7  id.  378  ;  Cobel  x.  Cobel,  8  Barr,  342. 

The  facts  agreed  upon  in  the  case  manifest  clearly  the  intention 
of  the  parties  that  the  estate  of  John  Waugh  in  the  lands  should 
pass  to  the  grantees,  subject  only  to  his  right  of  occupancy  during 
his  life  ;  and  to  carr}'  into  effect  this  intent  is  a  cardinal  rule  of 
interpretation.  Hollingaworth  v.  Pry,  4  Dallas,  347 ;  Means  v. 
Presbyterian  Church,  3  W.  &  S.  303. 

The  clause  providing  for  the  retention  of  possession  by  the  grantor 
in  the  deed  is  in  the  nature  of  an  exception,  and  is  to  be  held  most 
favorably  to  the  grantees,  and  consequently  could  not  postpone  full 
enjojrment  of  the  estate  by  these  longer  than  during  his  life.  Co. 
Litt.  183  a;  Sheppard's  Touchstone,  100  ;  Bulleny,  Denning,  5 
B.  &  C.  842 ;  Jackson  v.  Hudson,  3  Johns.  375. 

■ 

Woodward,  J.  If  the  estate  of  John  Waugh  in  the  land  out  of 
which  the  rents  in  controversy  accrued  had  been  strictly  and  techni- 
cally that  of  a  tenant  for  life,  the  common-law  right  of  his  represen- 
tatives to  those  rents,subject  to  the  modification  made  by  the  llevised 
Statutes  of  1833  and  1834,  would  have  been  clear.  Where  a  tenant  for 
life  sows  lands,  and  then  his  estate  is  determined,  not  by  his  own 
act, his  executors  shall  have  the  growing  crops,  called  emblements. 
Thus  if  a  tenant  for  his  own  life  sows  the  ground,  and  dies  before 
harvest,  his  executors  shall  have  the  emblements,  for  the  estate  was 
uncertain  and  determined  by  the  act  of  God.  Co.  Litt.  55  b.  And 
if  tenant  for  life  leases  for  years,  and  the  lessee  for  years  sows,  and 
after  the  lessee  for  life  .dies  before  severance,  the  lessee  for  years 
shall  have  the  com.  Gouldsb.  144,  pi.  60.  The  profits  of  the 
growing  crops,  in  case  the  estate  of  a  tenant  for  life  determines  by 
bis  death  before  the  produce  can  be  gathered,  are  given  on  very 
Vol.  XXIV.  — 25 
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obvious  principles  of  justice  and  policy,  as  the  time  of  the  determi- 
nation of  the  estate  is  uncertain.  He  who  rightfully  sows  ought 
to  reap  the  profit  of  his  labor ;  and  the  emblements  are  confined 
to  the  products  of  the  earth  arising  from  the  annual  labor  of  the 
tenant.  4  Kent's  Com.  73.  By  the  fifth  section  of  the  act  of  the 
8th  of  April,  1833,  it  was  provided  that  the  emblements,  or  crops 
growing  on  land  held  by  a  tenant  for  life,  as  well  as  rents  and  other 
periodical  payments  accruing  to  such  tenant,  so  far  as  they  should 
have  accrued  on  the  day  of  his  death,  might  be  disposed  of  by  will 
as  other  personal  estate.  And  by  the  seventh  section  of  the  act  of 
the  24th  of  February,  1834,  the  rents  of  any  real  estate  accruing  to 
any  tenant  for  life  of  such  estate,  who  had  demised  the  same  for 
a  term  not  fully  expired  at  his  decease,  were  vested  in  his  executors 
or  administrators,  who  were  required  to  include  in  the  inventory 
of  his  personal  estate  a  due  proportion  of  such  accruing  rent,  to  be 
computed  according  to  the  time  elapsed  at  his  death.  If  Mr. 
Waugh,  therefore,  had  been  seised  of  a  freehold  for  life,  to  which 
the  rules  of  the  common  law  and  fcho  provisions  of  the  statutes  of 
this  State  were  applicable,  there  would  probably  be  little  embarrass- 
ment in  adjusting  the  rights  of  these  parties.  The  wheat  growing 
at  the  time  when  the  death  occurred  had  been  sown  bv  the  lessee 
for  years  in  the  fall  of  1873,  and  was  the  way-going  crop  for  the 
year  beginning  on  the  Ist  of  April,  1873,  and  ending  on  the  31st 
of  March,  1874.  The  landlord's  share  of  the  wheat  was  a  portion 
of  the  rent  of  that  year.  Although  severed  in  the  following  sum- 
mer it  had  accrued  at  the  date  of  the  landlord's  death  in  April,1874. 
If  his  rights  had  been  those  of  a  tenant  for  life,  it  seems  obvious 
that  the  entire  net  proceeds  of  the  wheat  crop  should  belong  to  the 
executors.  The  principle  of  Cohel  v.  Cohel,  8  Barr,  342,  in  which, 
under  similar  facts,  it  was  held  that  rent  went  to  the  devisees  of 
the  lessor  under  the  will,  and  not  to  the  executors,  is  not  applicable 
in  a  case  like  this.  The  decision  there  was  on  the  ground  that  no 
right  to  the  renfc  accrued  until  severance.  But  the  lessor  in  that 
case  was  a  tenant  in  fee,  and  the  question  in  controversy  had  rela- 
tion ix)  the  effect  on  growing  crops,  as  personal  property,  of  a  con- 
veyance or  devise  of  land.  At  least,  the  executors  would  be  entitled 
to  a  share  of  th^B  proceeds  of  the  wheat  crop  on  some  system  of 
apportionment,  which  need  not  be  definitely  settled  now.  The  crop 
of  oats  was  sown  in  the  spring  of  1874,  and  the  landlord's  share 
constituted  part  of  the  rent  of  the  farm  for  the  year  beginning  on 
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the  let  of  April,  1874,  and  ending  on  the  31st  of  March,  1875. 
The  precise  date  of  Mr.  Waugh's  death  has  not  been  stated  in  the 
paper-books,  but  it  occurred  some  time  in  April,  1874,  and  if  his 
executors  had  been  entitled  to  any  portion  of  this  crop,  it  would  be 
too  minute  to  be  worth  the  labor  of  calculation.  In  any  event,  the 
plaintiffs  below,  whose  estate  in  remainder  became  vested  in  pos- 
session at  the  instant  of  the  determination  of  the  precedent  estate, 
would  be  entitled  to  this  portion  of  the  fund  in  dispute. 

A  more  difficult  and  doubtful  question  remains  to  be  considered. 
What  was  the  nature,  extent  and  limit  of  John  Waugh's  interest 
in  this  land  ?  He  conveyed  it  to  the  plaintiffs  by  a  formal  deed  on 
the  7th  day  of  April,  1873,  for  the  expressed  consideration  of  $2,000, 
with  covenants  of  general  warranty.  The  description  of  the  prem- 
ises was  followed  by  an  exception  of  18  acres  which  he  had  sold  to 
one  Gelbaugh,  and  that  was  succeeded  by  this  clause:  ^'Possession 
of  all  said  premises  to  be  given  at  the  death  of  the  said  John  Waugh, 
together  with  all  and  singular  the  buildings  and  improvements, 
ways,  waters,  water-courses,  rights,  liberties,  privileges,  heredita- 
ments and  appurtenances  whatsoever  thereunto  belonging,  or  in 
anywise  appertaining,  and  the  reversions  and  remainders,  rents, 
issues  and  profits  thereof,  and  all  the  estate,  right,  title,  interest, 
property,  claim  and  demand  whatsoever  of  the  said  party  of  the 
first  part,  in  law,  equity  or  otherwise  howsoever,  of,  in,  to  or  out 
of  the  same.''  The  deed  was  acknowledged  on  the  day  of  its  date, 
and  on  the  following  day  was  recorded. 

In  the  fullest  possible  form,  every  interest  in  this  property  was 
transferred  except  that  defined  by  the  words  ''  possession  of  ^1  said 
premises  to  be  given  at  the  death  of  the  said  John  Waugh."  What 
was  the  right  which  the  grantor  retained  ?  By  the  5th  section  of 
the  act  of  the  28th  of  May,  1715  (1  Sm.  Laws,  95),  all  deeds  and 
conveyances  duly  made,  proved  or  acknowledged,  and  recorded, 
were  declared  to  be  of  the  same  force  and  effect  in  Pennsylvania 
for  the  giving  of  possession  and  seisin,  and  making  good  the  title 
and  assurance  of  lands,  tenements  and  hereditaments  as  deeds  of 
feofihient,  with  livery  and  seisin,  or  deeds  enrolled  in  any  of  the 
king's  courts  at  Westminster  were  or  should  be  in  the  kingdom 
of  Great  Britain.  Free  from  the  limitation  imposed  by  the  provis- 
ion that  possession  should  be  withheld,  the  deed  would  have  carried 
to  the  grantees  the  entire  property  in  all  its  existing  conditions. 
The  growing  crops  and  the  rents  that  had  accrued  would  ha^e 
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paased  as  appartenanees  of  the  land.  In  WHMtis  v.  Vashbinder,  7 
Watts,  378,  Judge  SfiRQEAiTT  said  that  '^  in  the  case  of  The  Bank 
V,  Wisey  3  Watts,  394,  the  court  came  to  the  conclusion  that  where 
the  owner  in  fee  sows  land,  and  afterward,  while  the  crop  is  grow- 
ing, conveys  or  devises  the  land,  the  emblements,  that  is,  the  com 
growing  at  the  time  of  the  conveyance  or  the  death  of  the  testator, 
will  pass  with  the  land  to  the  grantee  or  devisee.  In  this  opinion," 
the  judge  added,  ^^  we  aU  upon  mature  consideration  concur."  This 
doctrine  has  been  unqualifiedly  affirmed  in  Cobel  v.  Oobel,  8  Barr, 
342,  and  in  Bums  v.  Cooper,  7  Casey,  426.  By  the  terms  of  the 
deed  the  grantor  divested  himself  of  all  existing  and  all  ulterior 
rights,  excepting  simply  that  of  occupancy  during  his  life-time.  In- 
cluded in  those  divested  rights  were  the  common-law  incidents  of 
an  estate  for  life.  It  is  not  necessary  to  refer  to  rules  t^hat  have 
established  the  wide  extent  and  operation  of  the  word  ''  heredita- 
ment "  in  a  long  line  of  the  older  precedents,  for  this  deed  expressly 
conveyed  "reversions,  remainders  and  rents,"  as  well  as  *' heredit- 
aments." It  has  been  urged  that  the  concluding  terms  of  the 
grant  was  a  conveyancer's  mere  meaningless  routine  and  that  like 
the  old  habendum,  these  terms  have  "  degenerated,"  in  the  language 
■of  Chancellor  Kbkt  (4  Com.  468),  "into  a  mere  useless  form." 
But  the  promises  in  a  deed  now  contain  a  specification  of  the  estate 
gi*anted,  and  a  consideration  of  the  formal  words  used  here  is  indis- 
pensable to  a  just  conception  of  the  scope  of  this  conveyance. 
Among  the  rules  of  interpretation  collected  in  Sheppard's  Touch- 
stone, p.  87,  are  those  requiring  •*  that  the  construction  be  made 
upon  the  entire  deed,  and  that  one  part  of  it  doth  help  to  expound 
another,  and  that  every  word  (if  it  may  be)  may  take  effect,  and 
none  be  i-ejccted,  and  that  all  the  parts  do  agree  together,  and  there 
be  no  discordance  therein;"  requiring  "that  the  construction  be 
such  that  the  whole  deed  and  every  part  of  it  may  take  effect,  and 
as  much  effect  as  may  be  to  that  purpose  for  wliich  it  is  made,  so 
that  when  the  deed  cannot  take  effect  according  to  the  letter,  it  be 
construed  so  that  it  take  some  effect  or  other;"  and  requiring 
"that  all  the  words  of  the  deed  in  construction  be  taken  most 
strongly  against  him  that  doth  speak  them,  and  most  in  advantage 
of  the  other  party."  The  characteristics  of  his  tenure  of  this  land 
were  stamped  on  it  by  Mr.  Waugh  himself,  and  the  terms  he  em- 
ployed were  large  enough  to  denude  it  of  the  common-law  incidents 
ot  an  estate  for  life*    At  hia  death  the  excepted  interest  was  trans- 
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mitted  to  the  remaindermen.  All  other  rights,  including  the  title 
to  emblements  and  rents  accruing  to  his  representatiyes,  had  been 
already  expressly  surrendered  and  conveyed. 

It  was  competent  for  the  grantor  to  circumscribe  the  extent  of 
his  life  tenancy  within  any  limits  he  might  choose  to  fix.  The  rule 
of  the  common  law  relating  to  emblements  extended  to  every  case 
where  the  estate  for  life  was  determined  by  the  act  of  Grod  or  by 
the  act  of  the  law,  and  not  to  the  cases  where  it  was  determined  by 
thevoluntary,  willful,  orwrongful  act  of  the  tenant  himself.  4Kent*g 
Com.  73.  Thus,  if  a  woman  who  holds  lands  durante  viduitaU 
sua — ^which  is  an  estate  for  life  determinable — sows  the  lands,  and 
afterward  marries  before  the  severance  of  the  com,  she  will  not 
be  entitled  to  emblements,  because  her  estate  determined  by  her 
own  act  OUmcTs  Case,  5  Ooke,  116  a.  The  same  principle  applies 
if  a  lessee  surrender,  or  if  an  estate  determine  by  forfeiture  or 
condition  broken,  for  it  is  the  act  of  the  lessee.  Bissett's  Estates 
for  Life,  281,  and  the  cases  there  cited.  The  like  result  must  be 
worked  with  at  least  equal  efficiency  by  a  written  agreement  ex- 
pressly surrendering  any  of  the  ordinary  legal  incidents  of  an  estate 
in  land. 

It  has  been  said  already  that  the  words  of  a  grantor  are  to  bo 
taken  most  strongly  against  himself.  Another  rule  in  the  exposi- 
tion of  deeds  has  application  here.  The  provision  for  the  retention 
of  possession  by  Mr.  Waugh  was  an  exception  from  the  body  of  the 
estate  conveyed,  and  not  a  reservation  of  a  newly  created  right  of 
which  it  was  to  be  the  source.  And  an  exception  is  always  taken 
most  in  favor  of  the  feoffee  or  lessee,  and  against  the  feoffor  or 
lessor.  Shop.  Touch.  100.  The  rule  is  illustrated  in  a  case  quoted 
in  the  Touchstone  from  Perk.  Con.,  §  G46:  *'If  a  man  be  seised  of 
a  fishing  from  such  a  place  to  such  a  place,  and  hath  a  mill  upon 
the  water,  and  he  grant  iotam  partem  suw  piscario  de  D,  quatenus 
terrcB  sues  extendunt,  salvo  tamen  siagno  molendini;  this  exception 
doth  not  take  away  the  fishing  of  the  grantee  in  the  mill-pond,  but 
it  shall  have  relation  only  to  the  pool  to  repair  [supply  water  to] 
the  mill."  "When  the  intent  of  the  parties  is  clearly  expressed, 
the  intent  shall  govern  the  construction;  but  when  the  import  of 
words  is  doubtful,  and  they  are  applicable  equally  in  one  sense  and 
in  another,  in  this  case  the  construction  most  in  favor  of  the 
grantee  shall  be  made."  Preston's  Note  in  Shep.  Touch*  101.  In 
this  case  the  words  of  the  grant  are  large  enough  to  cover  the  sub- 
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ject  of  the  controversy.  To  draw  an  iiiteudment  from  them  that 
would  retain  in  the  grantor  the  incidents  of  a  common-law  estate 
for  life,  would  require  some  constructive  strain;  and  established 
principles  require  such  a  strain  to  be  made  only  in  favor  of  the 
grantees.  Reversing  the  position  of  the  parties,  and  supposing  the 
plaintiffs  below  to  have  been  the  owners  of  the  land  in  fee,  and  to 
have  conveyed  to  John  Waugh  the  right  to  occupy  it  during  life, 
reserving  to  themselves  all  hereditaments,  reversions,  remainders, 
rents  and  profits,it  would  seem  clear  that  no  claim  of  his  executors  to 
emblements  could  have  been  asserted  at  his  death.  The  grant  was  as 
explicit,  as  the  case  stands,  as  the  reservation  would  have  been  in 
the  case  supposed.  Mr.  Waugh,  at  any  time  before  his  decease, 
could  have  surrendered  his  life  tenure,  and  merged  it  in  the  remain- 
der; and  while  it  is  conceded  that  there  is  room  for  conflict  of  opin- 
ion in  a  case  so  balanced  as  this,  it  is  still  believed  that  the  effect 
of  his  deed  was  to  vest  in  the  plaintiffs  all  those  incidents  of  an 
estate  for  life  whose  assertion  in  favor  of  the  defendants  was  the 
foundation  of  this  litigation. 

Judgment  affirmed, 
Mergur,  J.,  dissents. 


Jordan  v.  Sharlock. 

(84  Penn.  St.  966.) 
Setoff  in  actions  by  voluntary  assignee. 

In  an  action  hy  an  assignee  under  a  voluntary  assignment  for  the  benefit  of 
creditors,  upon  a  debt  falling  due  after  the  assignment,  the  defendant  may 
set  off  a  debt  due  from  the  assignor  at  the  time  of  the  assignment. 

A  bank  made  an  assignment  for  the  benefit  of  creditors.  At  the  time  it  held 
the  defendant's  note  which  it  had  discounted,  and  which  was  not  due.  It 
was  also  indebted  to  defendant  for  deposits  in  a  sum  greater  than  the  note. 
In  an  action  on  the  note  after  its  maturity,  by  the  assignee,  held,  that 
defendant  could  off-set  the  indebtedness  to  him. 

ACTION  by  Jordan  and  another  as  assignees  of  the  City  Bank 
against  Sharlock  on  a  promissory  note.    The  following  case 
was  stated  for  the  opinion  of  the  court : 

'<  1.  That  the  defendant  had  a  running  acoonnt  of  deposits  in 
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gaid  City  Bank,  from  22i  November,  1876,  to  6th  September,  1876, 
on  which,  at  said  last-mentioned  date,  there  was  a  balance  due  to 
said  defendant  of  $395.50.  » 

*'  2.  That  on  the  13th  day  of  June,  1876,  said  defendant  made, 
and  had  discounted  at  said  bank,  the  following  note,  viz. : 

«  '$350.00.  Baldwin,  June  13,  1876. 

"  *  Ninety  days  after  date  I  promise  to  pay  to  the  order  of  Sam- 
uel Witmer,  three  hundred  and  fifty  dollars,  at  City  Bank  of  Har- 
risburg,  without  defalcation,  for  value  received. 

"  *  S.  WiTMBR.  (Signed)    Mabtin  Sharlock.'' 

"3.  That  on  the  7th  of  September,  1876,  the  City  Bank  made 
an  assignment  of  all  its  property  and  effects,  including  said  note, 
to  the  plaintiff,  in  trust  for  the  payment  of  debts,  and  said  assign- 
ment was  duly  acknowledged  and  recorded  the  same  day. 

**  4.  That  said  note  was  duly  indorsed  on  the  day  of  its  date,  by 
said  Samuel  Witmer ;  and  on  its  maturity,  on  the  14th  day  of 
September,  1876,  was  duly  protested  for  non-payment,  the  plaintiff 
refusing  to  allow  the  defendant  a  set-off,  as  claimed  by  him,  for 
said  deposit  of  $390.50,  or  any  part  thereof,  in  payment  of  said 
note,  the  assets  of  said  bank  being  insufiScient  to  pay  the  debts. 

**  5.  If,  under  these  facts,  the  plaintiff  is  entitled  to  recover, 
then  judgment  to  be  entered  for  the  plaintiff  for  said  sum  of  $350, 
with  interest  thereon  from  the  said  14th  September,  1876,  with 
$2.10  costs  of  protest ;  and  if  the  said  plaintiff  be  not  entitled  to 
recover,  then  judgment  for  said  defendant  for  the  sum  of  $45.50, 
with  interest  thereon  from  said  14  th  September,  1876." 

Judgment  was  entered  in  favor  of  the  defendant,  and  plaintiff 
assigned  error. 

ffail  i£  Jordan,  for  plaintiff  in  error. 

John  IT.  Weiss,  for  defendant  in  error. 

Agnbw,  C.  J.  In  re  Fulton's  Estate,  1  P.  F.  Smith,  211,  it  is  said; 
"  Perhaps  nothing  is  better  settled  in  this  State  by  uniform  and 
numerous  decisions  than  this,  that  a  voluntary  assignee  is  the  mere 
representative  of  the  debtor,  enjoying  his  rights  only  and  no  others  ; 
and  is  bound  where  he  would  be  bound  ;  that  he  is  not  the  repre- 
sentative of  the  creditors,  and  is  not  clothed  with  their  powers  ; 
that  he  is  but  a  volunteer  and  not  a  bona  fide  purchaser  for  value." 
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Many  cases  are  cited  for  these  propositions.  Martin  Sharlock  made 
his  note  of  1350,  June  13th,  1876,  at  ninety  days,  which  the  City 
Bank  discounted  and  held  on  and  before  the  maturity  of  the  note. 
He  had  a  running  account  of  deposits  in  the  bank  before  and  dur- 
ing the  running  of  the  note,  in  which  there  was  a  balance  due  him 
September  6th,  1876,  of  $396.50,  the  bank  then  being  the  holder  of 
the  note.  The  bank  made  a  yoluntary  assignment  for  the  benefit 
of  creditors  on  the  7th  of  September,  1876.  When  the  note  passed 
by  this  assignment  to  the  assignees,  Sharlock  was  the  creditor  of 
the  bank  and  had  an  immediate  right  of  action  against  it.  The 
assignees  being  the  mere  representatives  of  the  bank  and  not  pur- 
chasers for  value,  took  the  note  subject  to  his  right  of  set-off.  It 
is  clear  according  to  the  authorities,  that  the  bank  conferred  upon 
the  voluntary  assignees  no  right  greater  than  their  own,  which, 
was  a  right  of  action  when  the  note  fell  due  subject  to  the  existing 
set-off. 

BosUr  V.  The  Exchange  Bank,  4  Barr,  32,  and  its  sequents,  were 
decided  on  a  widely  different  principle.  When  Bosler  died  the 
bank  had  no  debt  due  for  which  it  could  sue  ;  while  Bosler's  right 
of  action  was  perfect  before  his  death.  But  at  the  moment  of  his 
death  the  law  took  possession  of  his  estate  for  the  benefit  of  his 
creditors,  he  being  insolvent.  It  was  not  the  case  of  a  mere  volun- 
tary transfer ;  but  new  rights  sprung  into  being,  on  the  instant  of 
his  death.  At  his  death  the  debts  did  not  ipso  facto  cancel  each 
other,  for  the  reason  that  the  bank  had  no  immediate  right  of 
action.  Consequently  when  the  estate  by  operation  of  law  passed 
into  legal  administration,  and  was  in  gremio  legis^  the  rights  of 
creditors  immediately  attached,  and  the  estate  being  insolvent, 
equity  demanded  equality  among  the  creditors  of  the  same  class- 
Hence  the  right  of  the  bank  as  a  creditor  was  to  a  pro  rata  only. 
But  a  voluntary  assignment  has  no  such  effect.  It  docs  not  alter 
the  status  of  the  rights  of  the  creditors,  as  death  does  of  the 
decedent's  estate.  It  is  true  the  duties  and  obligations  of  the 
assignees  are  regulated  by  law,  but  the  transmission  of  the  estate 
to  them  is  the  merely  voluntary  act  of  the  debtor,  who  cannot 
impair  the  rights  of  creditors  which  had  attached  before  his  act* 
We  discoyer  no  error  in  the  record  and  the  judgment  is  affirmed* 
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Woods  v.  North. 

(84  Penn.  St.  407.) 
Prominory  note  —  Negotiability  —  Collection  fe€$, 

A  note  contained  a  promise  to  pay  a  certain  sum  of  money,  "and  five  per  cent 
collection  fee  if  not  paid  when  due."  Held,  not  negotiable,  and  that  the 
indoraer  thereon  was  not  liable.* 

i  CTION  against  the  indorser  of  the  following  note  : 

"  $377-  HuKTiNGDON,  Ta.,  May  6th,  1876. 

**  Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  W.  H, 
Woods,  at  the  Union  Bank  of  Huntington,  three  hundred  and 
seventy-seTen  dollars,  and  five  per  cent  collection  fee  if  not  paid 
when  due,  without  defalcation,  value  received. 

"No.  14915.     BneJuly  7ih.  "Samuel  Steffby.'* 

Indorsement — "W.  H.  Woods." 

"J  waive  protest,  demand  and  notice  of  non-payment  on  the 
within  note,  July  1th,  1876. 

"  W.  H.  Woods. 
"  $7  paid  on  the  within  note  July  30^A,  1876." 

Defense  that  the  note  was  not  negotiable,  and  that,  therefore^ 
the  defendant  was  not  liable. 

Verdict  and  judgment  for  plaintiff.  The  defendant  assigned 
error. 

D,  W.  Woods  and  Williamson,  for  plaintiff  in  error.  A  promis- 
sory note  must  be  for  a  fixed  and  certain  sum,  and  not  for  an 
amount  that  is  variable  or  subject  to  any  contingency.  Story  on 
Bills,  §  42 ;  Story  on  Prom.  Notes,  §§  20-27 ;  1  Parsons  on  Notes, 
37,  38  ;  Bayley  on  Bills,  ch.  1,  §  6  ;  Cook  v.  SaterleOy  Eedf .  &  Big. 
Lead.  Cas.  on  Bills  of  Ex.  and  Prom.  Notes,  8 ;  Philadelphia  Bank 

*  See,  contra,  Stoneman  v.  Pyie,  9  Am.  Rep.  637 ;  Gaar  v.  LouiaviUe  Datih- 
ing  Co. J  Zl  id.  200,  and  Seaton  v.  ScoviIZe,  given  in  note  thereto.  The 
Sapreme  Court  of  Michigan  has  decided  iu  a  recent  case  that  a  provisiou  In  a 
piomiasory  note  for  an  attorney's  fee  is  void,  and  that  a  surety  is  not  released 
flMseby.    See  18  Alb.  L.  J.  188. 
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Y.  NewkirJc,  2  Miles,  442  ;  Patterson  v.  Foindezter^  6  W.  &  S.  227  ; 
Overton  v.  Tyfer,  3  Barr,  346  ;  Sweeney  v.  Thickstufi,  27  P.  P. 
Smith,  131 ;  Ayrey  v.  Fearnsides,  4  M.  &  W.  168  ;  Fralick  et  al,  v. 
Norton  et  al,  2  Mich.  130.  Here  the  clause,  "  and  five  per  cent 
collection  fee  if  not  paid  when  dae,"  renders  the  amount  uncertain 
and  variable.  On  the  day  the  note  falls  due  the  amount  is  $377  ; 
on  the  next  day  it  is  $395.85.  Can  it  be  contended  for  one  moment 
that  the  amount  to  be  paid  is  entirely  certain  ?  If  a  valid  note, 
does  the  indorser  know  at  the  time  of  his  indorsement  which  of 
these  amounts  he  will  be  called  upon  to  pay  ?  What  obligation 
was  there  upon  the  indorser  to  pay  the  five  per  cent  for  collection? 
His  liability  was  fixed  when  he  indorsed  the  note,  and  could  neither 
be  increased  or  diminished  thereafter.  If  the  note  had  a  clause 
waiving  the  exemption  laws,  would  his  indorsement  make  this 
waiver  the  contract  of  the  indorser? 

X.  Allen  Lovell,  for  defendants  in  error.  The  amount  is  not  so 
uncertain  or  contingent  as  to  destroy  the  negotiability  of  the  note. 
The  cases  cited  by  plaintiff  in  error  are  distinguishable  from  this 
case,  for  in  them  to  ascertain  the  true  amount  of  the  notes  sued 
upon  it  was  necessary  to  resort  to  external  evidence.  Here  there 
is  no  such  necessity,  as  the  amount  appears  on  the  face  of  the  in- 
strument. In  Faiterson  v.  Foindexter,  the  instrument  did  not 
contain  an  express  promise  to  pay,  and  in  Overton  v.  7)/ler  and 
Sweeny  v.  Thickstun,  contained  warrants  of  attorney.  In  Nicker- 
son  et  al.  v.  Sheldon^  33  111.  372,  an  instrument  similar  to  the  one  in 
controversy  was  held  to  be  negotiable.  The  tendency  of  our  own 
and  the  courts  of  other  States  is  to  a  more  liberal  construction  of 
the  law  of  commercial  paper  than  formerly  obtained.  Zimmerman 
V.  Anderson,  17  P.  F.  Smith,  422  ;  Hodges  v.  Shuler,  22  N.  Y.  114. 

The  liability  of  the  indorser  is  as  broad  as  the  contract  of  the 
maker.  The  exemption  clause  in  a  note  is  not  analogous  to  this 
case,  as  there  the  waiver  is  of  a  right  personal  to  the  maker. 

Sharswood,  J.  It  is  a  necessary  quality  of  negotiable  paper  that 
it  should  be  simple,  certain,  unconditional,  not  subject  to  any  con- 
tingency. It  would  be  a  mere  affectation  of  learning  to  cite  the 
elementary  treatises  and  the  decided  cases  which  have  established 
this  principle.  It  is  very  important  to  the  commercial  community 
that  it  should  be  maintained  in  all  its  rigor.    Applying  it  to  the 
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note  sued  upon  in  this  case,  we  are  of  opinion  that  it  violates  this 
rale.  If  it  had  been  made  payable  at  sixty  days,  with  five  per  cent, 
it  would  have  been  objectionable  as  usurious  on  its  face.  It  would 
not,  however,  on  that  account,  have  invalidated  the  note  or  de- 
stroyed its  negotiability.  A  negotiable  note  may  be  made  payable 
with  interest  from  its  date,  and  if  more  than  lawfifl  interest  is 
stipulated  for,  it  does  not  in  Pennsylvania  make  the  contract  void, 
but  only  the  usury.  Hence  such  a  note  is  sufficiently  certain.  It 
IS  payable  at  maturity  with  lawful  interest.  But  in  the  paper  now 
in  question  there  enters  as  to  the  amount  an  undoubted  element  of 
uncertainty.  It  is  a  mistake  to  suppose  that  if  the  note  was  un- 
paid at  maturity,  the  five  per  cent  would  be  payable  to  the  holder 
by  the  parties.  It  must  go  into  the  hands  of  an  attorney  for  col- 
lection. It  is  not  a  sum  necessarily  payable.  The  phrase  '^collec- 
tion fee  "  necessarily  implies  this.  Not  only  so,  but  this  amount 
of  percentage  cannot  be  arbitrarily  determined  by  the  parties.  It 
must  be  only  what  would  be  a  reasonable  compensation  to  an  attor- 
ney for  collection.  This,  in  reason  and  the  usage  of  the  legal  pro- 
fession, depends  upon  the  amount  of  the  note.  Five  per  cent 
would  probably  be  considered  by  a  jury  as  a  reasonable  compensa- 
tion upon  the  collection  of  a  note  of  $377.  But  if  it  were 
13,000  they  would  probably  think  otherwise,  and  certainly  so  if  it 
were  (30,000.  How  then  can  this  note  be  said  to  be  certain  as  to  its 
amount,  or  that  amount  unaffected  by  any  contingency  ?  Interest 
and  costs  of  protest  after  non-payment  at  maturity  are  necessary 
legal  incidents  of  the  contract,  and  the  insertion  of  them  in  the 
body  of  the  note  would  not  affect  its  negotiability.  Neither  does 
a  clause  waiving  exemption,  for  that  in  no  way  touches  the  simplic- 
ity and  certainty  of  the  paper.  But  a  collateral  agreement  as  here, 
depending  too  as  it  does  upon  its  reasonableness,  to  be  determined 
by  the  verdict  of  a  jury,  is  entirely  different  It  may  be  well 
characterized,  like  an  agreement  to  confess  a  judgment  was  by 
Chief  Justice  Gibson,  as  "  luggage,'*  which  negotiable  paper, 
riding  as  it  does  on  the  wings  of  the  wind,  is  not  a  courier  able  to 
carry.  If  this  collateral  agreement  may  be  introduced  with  impu- 
nity what  may  not  be  ?  It  is  the  first  step  in  the  wrong  direction 
which  costs.  These  instruments  may  come  to  be  lumbered  up  with 
all  sorts  of  stipulations,  and  all  sorts  of  difficulties,  contentions  and 
litigation  result.     It  is  the  best  rule  obsta  principiis. 

Judgment  reversed. 
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SiNGEE  Majtufactueing  Compaitt  V.  BOOE. 

(84  Penn.  8t.  442.) 

Mortgage  —  Aeknotoledgment  by  married  woman,  wTien  condtaive — Notice  of 

fraud  to  mortgagee. 

Where  a  married  woman  joins  her  husband  in  a  mortgage  of  her  separate  es- 
tate, the  certificate  of  acknowledgment  thereto  is  oonclasive  as  to  every 
material  fact  contained  therein,  so  far  as  relates  to  a  bona  fide  mortgagee  for 
value  without  notice  of  fraud  or  imposition. 

Where  a  married  woman  executes  a  mortgage  as  a  continuing  securitj  for  her 
husband  in  his  dealings  with  the  mortgagee,  notice  to  the  mortgagee  or  his 
agent  at  any  time  thereafter,  that  the  mortgage  was  obtained  of  the  wife  by 
fraud  or  duress,  will  terminate  the  security  so  far  as  relates  to  subsequent 
transactions .  * 

SCIRE  FACIAS  sur  mortgage  by  the  company  against  Book  and 
wife.  In  1869  Book  was  appointed  agent  of  the  company  for 
the  sale  of  sewing  machines,  and  the  mortgage  was  executed  by  him 
and  his  wife  on  the  separate  property  of  the  wife  as  security  for  the 
sewing  machines  that  should  be  sent  to  him.  At  the  termination  of 
the  agency  Book  was  indebted  to  the  company,  and  this  action  was 
brought  on  the  mortgage.  The  mortgage  was  in  due  form  and  was 
duly  acknowledged  and  recorded. 

At  the  trial  evidence  was  offered  and  accepted  over  plaintiff's 
objection  that  the  wife  was  induced  to  execute  the  mortgage  by  the 
fraud  and  duress  of  the  husband;  that  the  plaintiff's  agent  was 
informed  that  the  wife  refused  to  execute  the  mortgage,  but  that 
he  remarked  to  Book  that  he  could  induce  her  to  think  better  of 
the  matter  by  and  by,  and  advised  him  that  as  the  wife  was  sick  a 
justice  of  the  peace  could  be  taken  to  the  house  to  take  the  ac- 
knowledgment; that  the  mortgage  was  thereupon  prepared  and  a 
justice  taken  to  the  house;  that  the  wife  was  not  informed  of  the 
contents  of  the  instrument;  that  she  was  not  examined  by  the  jus- 
tice apart  from  her  husband,  and  that  the  husband  deceived  her  as 
to  the  character  of  the  instrument. 

Evidence  was  also  given  that  sometime  afterward  Book  informed 

*  See  Kerr  y.  RuaaeU,  18  Am.  Rep.  634 ;  Heeter  y.  Qlaagow,  21  id.  46. 
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Traxell,  an  a^ent  of  the  compaDy,  that  bis  wife  bad  learned  the 
nature  of  the  instrument  and  that  she  was  distressed  about  it,  and 
that  he  proposed  to  give  up  the  agency,  and  that  Book's  then  in- 
debtedness to  the  compaDj  was  afterward  paid.  It  also  appeared, 
on  the  question  of  the  nature  of  Truzell's  agency,  that  Book  had 
paid  him  money  for  the  company  and  taken  his  receipt  therefor, 
and  that  the  manager  afterward  recognized  this  action  of  Truxell. 

The  points  submitted  by  the  plaintiff  and  the  answers  of  the 
court  were  as  follows: — 

1.  That  there  being  no  evidence  in  this  case  that  the  plaintiffs 
knew  that  any  fraud  had  been  practiced  upon  Mrs.  Book  at 
the  time  the  mortgage  was  given,  the  verdict  must  be  for  the 
plaintiffs. 

Answer.  '^  To  avoid  the  acknowledgment  of  a  married  woman, 
properly  certified  by  a  competent  officer,  it  is  necessary  to  prove 
fraud,  duress,  or  moral  constraint  practiced  upon  her  to  obtain  her 
signature,  or  that  the  essentials  of  the  law  were  omitted  by  the 
officer,  and  knowledge  of  which,  or  circumstances  which  should 
lead  to  an  inquiry,  must  be  brought  home  to  the  plaintiff;  but  the 
court  decline  to  say  that  there  is  no  evidence  in  this  case  of  such 
circumstances.'' 

2.  That,  as  the  evidence  shows  that  the  plaintiffs  were  bona  fide 
holders  for  value  of  the  mortgage,  they  cannot  be  affected  by  any 
fraud  practiced  upon  Mrs.  Book  at  the  time  of  its  acknowledgment, 
unless  they  had  notice  of  the  fraud. 

Answer.  "  This  point  is  affirmed,  with  the  additional  qualifica- 
tion: that  if  the  jury  are  satisfied,  from  the  evidence,  that  the 
managing  or  general  agent  of  the  plaintiffs,  who  transacted  this 
business,  had  knowledge  of  circumstances  which  should  have  put 
him  upon  inquiry,  then  the  plaintiff  would  be  affected  by  the  fraud 
practiced  upon  Mrs.  Book." 

The  verdict  was  for  the  plaintiff  for  $2,600,  as  against  D,  'N. 
Book,  but  not  against  his  wife. 

The  company  then  took  this  writ,  assigning  for  error,  inter  alia, 
the  admission  of  defendant's  evidence  under  the  foregoing  offers, 
and  the  answers  to  plaintiff's  points. 

Henry  C.  Parsons,  for  plaintiff  in  error.  There  was  no  evidence 
to  show  the  company  was  not  a  bona  fide  holder  of  the  mortgage 
for  value,  nor  that  it  had  knowledge  of  the  fraud  practiced  upon  the 
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wife.  As  a  bona  fide  holder  of  the  mortgage,  without  notice  of  the 
fraud,  as  against  the  company,  the  acknowledgment  could  not  be 
impeached.  Louden  v.  Blythe,  3  Casey,  22  ;  Hall  v.  Patterson,  1 
P.  F.  Smith,  290  ;  McCandless  v.  Bngle,  id,  309  ;  ffeeter  v.  Olas- 
goto,  29  id.  79. 

John  J.  Meizg&r,  for  defendants  in  error.  It  may  be  shown  by 
parol,  that  the  acknowledgment  of  the  wife  was  not  done  of  her 
own  free  will,  and  that  undue  measures  were  employed  in  obtaining 
it,  and  if  the  company  had  knowledge,  which  should  have  put  it 
upon  inquiry  as  to  the  manner  in  which  this  acknowledgment  was 
obtained,  and  failed  to  inquire,  it  must  abide  the  consequences,  if 
the  acknowledgment  is  avoided.  Louden  v.  Blythe,  4  Harris,  532  ; 
s.  c,  3  Casey,  22 ;  McCandless  v.  Engle,  1  P.  F.  Smith,  309. 

OoRDOK,  J.  When  a  married  woman  joins  her  husband  in  a  deed 
or  mortgage  to  convey  or  incumber  her  separate  estate,  as  to  the 
bona  fide  vendee  or  mortgagee,  for  value,  without  notice  of  fraud  or 
imposition  in  the  procurement  of  the  execution  of  such  instrument, 
the  certificate  of  the  magistrate,  who  takes  the  acknowledgment,  is 
conclusive  of  every  material  fact  expressed  therein.  This  certificate 
of  the  officer  is  a  judicial  act  and  cannot  be  impeached  except  for 
fraud.  As  to  him  who  has  notice,  or  who  has  parted  with  no  valu- 
able consideration,  the  wife  may  avoid  the  instrument  by  showing 
that  she  was  entrapped  into  the  execution  of  it  by  craft  or  treachery, 
or  compelled  thereto  by  force.  Louden  v.  Blythe,  3  Casey,  22  ; 
Williams  v.  Baker,  21  P.  P.  Smith,  476  ;  Heeter  v.  Glasgow,  29  id. 
79  ;  s.  c,  21  Am.  Rep.  46.  Applying  the  principles  above  stated  to 
the  case  in  hand,  it  becomes  manifest  that  certain  of  the  instructions 
of  the  learned  judge  of  the  Common  Pleas  to  the  jury  were  wrong. 
The  consideration  for  the  mortgage  in  suit  was  good  and  valuable,  and 
the  certificate  of  acknowledgment  was  in  all  particulars  tegular,  and 
wasjynwm  facie  evidence  of  the  truth  of  the  mattera  therein  set 
forth.  True  it  undoubtedly  is,  conceding  the  testimony  of  Book 
himself  to  be  correct,  that  a  most  wicked  and  shameful  fraud  was 
perpetrated  upon  this  married  woman,  when  sick  and  in  trouble, 
by  her  own  husband,  in  procuring  her  signature  and  acknowledg- 
ment to  an  instrument  the  nature  and  character  of  which  were 
carefully  concealed  from  her.  But  of  all  this,  Ober,  the  agent  of 
the  company,  knew  nothing ;  for  the  execution  was  had  in  his 
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Bbsence,  and  the  paper  itself,  after  it  was  put  of  record,  was  sent  to 
him  by  mail.  It  is  true  Rook  says  he  informed  him  that  his  wife 
was  unwilling  to  sign  a  mortgage  and  that  he  had  better  give  the 
agency  to  some  one  else,  but  that,  upon  Cher's  insisting  upon  his 
assumption  of  the  business,  he  told  him  he  would  try  and  induce 
his  wife  to  execute  the  mortgage,  and  that  he,  Ober,  then  suggested 
that,  as  she  was  too  sick  to  go  out,  he  could  take  a  justice  of  the 
peace  to  the  house  in  order  to  have  her  acknowledgment  taken. 
Granting  this,  and  yet  it  is  a  very  far-fetched  and  violent  presump- 
tion that  Ober  had  reason  to  know,  or  even  to  suppose,  when  Rook 
said  he  would  try  to  induce  his  wife  to  sign  the  mortgage,  that  he 
thereby  intended  to  accomplish  his  object  by  fraud  rather  than  by 
lawful  means.  The  court  certainly  erred  in  allowing  the  jury  to 
infer  a  guilty  knowledge  on  the  part  of  the  plaintiff's  agent,  from 
evidence  so  slight  and  unsubstantial.  It  follows  that  the  plaintiff's 
first  and  second  points  should  have  been  affirmed,  except  so  far  as 
the  first  required  a  peremptory  instruction  that  the  verdict  should 
be  in  favor  of  the  plaintiff.  The  remaining  exceptions  are  not  sus- 
tained. If,  at  any  time  after  the  execution  of  the  mortgage,  an 
agent  of  the  company  was  informed  that  that  instrument  had  been 
obtained  from  Mrs.  Rook  by  compulsion  or  unfair  means,  from  that 
time  the  company  must  be  taken  to  have  dealt  with  Rook  on  his 
individual  credit  alone,  and  not  upon  the  security  of  the  mortgage. 
All  dealings  between  the  parties  after  that  date  must  be  taken  to 
have  been  transacted  with  knowledge  of  the  fraud  perpetrated  upon 
the  wife,  and  as  not  being  protected  by  the  shield  of  innocence 
under  which  the  previous  transactions  were  conducted.  There  was 
some  evidence  that  Truxell  was  an  agent  of  the  company  and  that 
Rook  informed  him  that  his  wife  had  not  voluntarily  executed  the 
mortgage.  It  was  right  that  this  evidence  should  go  to  the  jury, 
and,  if  believed,  it  might  properly  have  the  effect  to  defeat  the 
plaintiff's  recovery  for  any  credit  given  to  Rook  after  the  date  ol 
such  information. 
The  jttdgmerU  is  reversed^  and  a  venire  facias  de  novo  is  awarded. 
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City  of  Williamspokt  v.  Commonwealth. 

(84  Penn.  St.  487.) 
Municipal  corporation  —  Power  of,  to  issue  bonds. 

A  municipal  corporation  ordained  by  ordinance  that  certain  streets  be  improved, 
that  money  be  borrowed  for  that  purpose,  and  that  bonds  of  the  city  be 
issued  therefor.  Held,  tliat  the  ordinance  was  valid  although  not  ezpresuly 
authorized  by  the  charter  or  by  statute. 

A  city  was  authorized  by  statute  to  borrow  money  for  city  purposes  not  to 
exceed  $200,000  and  to  issue  bonds  therefor.  Held,  not  to  limit  the  inherent 
power  of  the  city  to  issne  bonds  beyond  that  amount  for  municipal  pur- 
poses. 

When  a  municipal  corporation  has  lawfully  created  a  debt,  it  has  the  power, 
unless  restrained  by  its  charter  or  by  statute,  to  issue  bonds  therefor. 

PETITION  on  the  relation  of  Bair  and  another  for  a  mandamns 
U)  compel  the  city  of  Williamsport  to  make  provision  for  the 
payment  of  interest  on  certain  bonds  held  by  the  petitioners. 

The  petition  set  forth  an  ordinance  of  the  city  of  the  dates  of 
June  18th  aud  22d,  18G8.  Wherein,  after  reciting  that  one  Herdic 
proposed  to  advance  money  to  pay  off  the  then  indebtedness  of 
Williamsport  and  for  street  improvements,  and  to  receive  bonds 
tlierefor,  ordained  among  other  things  that  the  proposition  be  accep- 
ted and  that  the  work  be  done  under  the  direction  of  tlie  city  sur- 
veyor, that  bonds  be  issued  tlierefor,  and  that  any  person  who  may 
advance"  money  to  make  improvements  may  receive  bonds.  The 
bonds  issued  in  pursuance  of  said  ordinance  recited  that  they  were 
issued  in  pursuance  of  *'an  ordinance  to  provide  for  the  payment 
of  the  present  indebtedness  of  the  city  and  to  pave  certain  streets," 
etc.  The  indebtedness  prior  to  March  26th,  1867,  Avas  alleged  to 
have  been  t300,000.  The  petition  then  avers  the  issuing  of  the 
bonds  and  that  the  petitioners  became  the  holders  for  value  and 
without  notice  of  five  of  said  bonds,  and  that  the  interest  coupons 
thereto  were  presented  for  payment  and  were  not  paid. 

The  petition  then  recited  an  act  approved  March  22d,  1870, 
requiring  said  city  to  assess  and  levy  a  tax  sufficient' to  defray  the 
expenses  of  the  city  and  the  interest  on  the  bonds,  and  also  to  pro- 
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Tide  a  sinking  f  and  and  limit  the  tax  to  foar  per  cent ;  also  an  act 
authorizing  cities  of  the  third  class,  of  which  Williamsport  was 
one,  to  enact  ordinances  to  make  provision  for  a  sinking  fand,  and 
to  pay  at  maturity  the  bonded  indebtedness  of  the  city  and  to  levy 
and  collect  taxes  therefor. 

The  return  of  the  defendants  averred  that  the  city  was  incor- 
porated by  an  act  of  the  General  Assembly,  which  became  a  law 
January  15th,  1866,  and  by  a  supplement  approved  March  21st, 
1867,  was  authorissed  to  borrow  money  for  city  purposes,  not  to 
exceed  $200,000,  and  to  issue  bonds  therefor  \  that  on  the  18th 
day  of  June,  1868,  the  debt  of  the  city  was  $130,000  ;  that  the  sup- 
plement prohibits  the  sale  of  the  bonds  at  a  greater  discount  than 
two  per  cent ;  that  Peter  Herdic,  being  the  owner  of  a  large  amount 
of  property,  was  desirous  of  having  streets  and  sidewalks  paved,  and 
obtained  the  passage  of  the  ordinance  set  forth  in  paragraph  one 
of  the  petition ;  that  he  did  not  advance  the  necessary  money  to 
pay  off  the  indebtedness  of  the  city  and  did  not  receive  bonds  there- 
for; that  Herdic  did  not  furnish  sums  of  money  to  make  the 
improvements  in  the  streets  and  alleys,  but  purchased  the  right  to 
lay  the  Nicholson  pavement ;  that  he  induced  the  mayor  and  treas- 
urer to  deliver  him  $192,000  of  bonds  for  work  alleged  to  have 
been  done  in  pursuance  of  the  first  ordinance,  $12,000  in  pur- 
suance of  another  ordinance,  $85,000  in  pursuance  of  another, 
$46,000  for  laying  drains,  $6,000  for  purchase  of  lot  for  an  engine- 
house,  and  $18,000  for  building  engine-house  —  in  all  $395,000; 
that  Herdio  was  elected  mayor  and  purchased  outstanding  indebt- 
edness of  the  city  at  a  discount  of  from  15  to  40  per  cent,  and  had 
issued  therefor  $162,000  of  the  bonds  ;  that  $22,000  of  bonds  were 
issued  to  II.  C.  Covell  for  pavement,  $4,000  to  Heisler  &  Rathmel 
fora  lot  for  an  engine-house,  $14,000  to  Mann  &  Talley  for  build- 
ing an  engine-house,  and  $6,000  to  the  "Williamsport  Gas  Com- 
pany; that  $46,000  were  issued  for  laying  terra  cotia  pipe  and 
drains  not  authorized,  and  $77,000  were  issued  without  any  pre- 
tense of  authority  or  any  consideration  ;  that  bonds  number  124,  282 
and  324  were  issued  without  authority;  that  from  these  facts 
resx)ondent8  believe  petitioners  knew  these  bonds  were  fraudulently 
issued  ;  that  a  majority  of  the  bonds  are  now  held  by  Herdic ; 
that  some  are  valid  and  some  illegal,  and  prays  that  it  may  be 
judicially  decided  which  are  legal  and  which  are  not ;  that  it  is 
not  true  that  all  the  bonds  were  issued  under  the  ordinanoe 
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of  September  22d,  1878  ;  that  the  act  of  Assembly  of  March  22d, 
1870,  and  May  3d,  1874,  do  not  impose  upon  the  city  the  duty  of 
providing  for  the  payment  of  any  indebtedness  exceeding  $200,- 
000  ;  that  there  is  the  sum  of  120,417.62  in  the  hands  of  the  treas- 
urer ;  that  the  city  is  ready  and  willing  to  pay  the  interest  on  its 
legal  indebtedness,  and  denies  that  it  has  recognized  the  validity 
of  the  whole  issue  of  bonds. 

The  judge  below  entered  a  decree  commanding  the  defendants 
to  make  ample  and  full  provision  for  the  payment  of  all  interest 
due  upon  all  bonds,  by  the  assessment  and  collection  of  such  taxes 
as  may  be  necessary  for  the  purpose. 

The  entry  of  this  decree  was  assigned  as  error. 

Henry  W,  Watson^  H.  H,  Cummin  and  Wayne  Mc  Veaghy  for  plain- 
tiffs in  error.  A  municipal  corporation  has  only  such  powers  as  are 
expressly  granted,  or  those  necessarily  implied  or  incident  to  the 
powers  granted,  or  those  necessary  to  the  declared  objects  of  the  cor- 
poration. Under  the  acts  of  the  General  Assembly  there  is  no  power 
or  authority,  express  or  implied,  in  the  city  of  Williamsport  to  pave 
its  streets.  The  act  of  1851  gives  it  the  power  to  lay  and  drain 
such  roads,  etc.,  as  are  necessary,  and  to  regulate  courts,  streets 
and  alleys,  and  to  direct  the  grading,  paving  and  guttering  of  the 
side  and  foot-walks.  This  act  does  not  authorize  the  paving  of 
streets.  To  regulate  streets  does  not  imply  the  power  to  pave. 
All  charters  of  cities  generally  expressly  give  power  to  pave,  and 
the  charters  of  the  leading  cities  of  the  State  are  cited.  The  city 
was  required  to  keep  the  streets  in  reality  as  highways.  To  do 
this,  is  distinct  and  different  from  paving  them.  The  city  of 
Williamsport  had  no  power,  express  or  implied,  to  issue  its  bonds 
for  the  payment  of  its  debts.    Dillon's  Law  of  Municipal  Bonds,  13. 

The  following  cases  cited  by  petitioners  below  :  Mauch  Cliunk 
V.  Shortz,  11  P.  P.  Smith,  401 ;  Fisher  v.  Harrisburg,  2  Grant, 
291 ;  Stroud  y,  Philadelphia,  11  P.  P.  Smith,  255  ;  Commonwealth 
V.  Pittsburgh,  5  "Wright,  284,  do  not  touch  the  point  in  contro- 
versy. 

In  Police  Jury  v.  Britton,  15  Wall.  666,  Judge  Bradley's  con- 
clusions were  different  from  those  of  Judge  Steonq  in  Common-^ 
wealth  V.  Pittsburgh,  2  Harris,  177 ;  Mayor  of  Nashville  v.  Ray^  19 
Wall.  468  ;  Commissioners  of  Shawnee  County  y.  Carter,  2  Kan.  115. 

If  there  was  an  implied  power  to  issue  the  bonds,  it  was  taken 
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away  by  the  act  of  legislature  limiting  the  amount  to  $200,000. 
The  act  of  March  21st,  1867,  is  referred  to.  Dill,  on  Mun.  Corp., 
§  416  ;  Police  Jury  v.  Britton,  supra. 

The  issne  of  bonds  has  not  been  ratified.  The  ase  of  the  pave- 
ment is  not  a  ratification.  Dill,  on  Man.  Corp.,  §  386;  Wilson 
Y.  School  District,  32  N.  H.  126  ;  Peterson  v.  Mayor  ofNefio  York,  17 
N.Y.  445),  454  ;  Bissellx,  Kankakee,  64  111.  249  ;  Marsh  Y.Ihiltony 

10  Wall.  683  ;Mercer  County  v.  Pittsburgh  and  Erie  Railroad  Co,,  3 
Casey,  404 ;  Green's  Brice's  Ultra  Vires,  463,  467  ;  Martin  v.  Zel- 
krback,  38  Cal.  300 

There  is  no  ratification  by  act  of  Assembly.  The  act  of  March 
22d,  1870,  does  not  ratify.  If  a  proceeding  be  void  for  want  of 
authority  the  legislature  cannot  validate  it.  Sedgwick  on  Stat- 
utes, 143,  note  ;  Hasbrouck  v.  Milwaukee,  13  Wis.  37.  A  sale  of 
bonds  to  a  member  of  council  is  void.  Sherlock  v.  The  Village  of 
Wennetka,  59  111.  389  ;  Same  v.  Same,  68  id.  1 60. 

Municipal  bonds  have  not  the  exact  qualities  of  commercial 
paper.  Diamond  v.  Lawre7ice  County,  1  Wright,  353  ;  Thomas  v. 
Commissioners  of  Alleghany  County,  8  Casey,  231  ;  County  of 
Armstrong  v.  Brinton,  11  Wright,  367. 

Bonds  issued  without  authoritv  are  void  in  the  hands  of  inno- 
cent  purchasers.  Bissell  v.  Kankakee,  supra;  Dill,  on  Mun. 
Bonds,  20,  35  ;  Gest  v.  Pittsburgh,  7  Wright,  397. 

Mandamus  should  only  issue  where  a  clear  and  specific  right  is 
to  be  enforced  and  there  is  no  legal  or  adequate  remedy.  High  on 
Ex.  Rem.,  §  9,  p.  11. 

Armstrong  <6  Linn  and  Benthj  £  Parker,  for  defendants  in  error. 
Where  properly  elected  officers  of  the  city  authorized  improve- 
ments to  be  made,  and  passed  an  ordinance  to  issue  the  bonds  to 
pay  for  the  same,  the  bonds  are  valid.  The  ordinance  of  June 
22d,  1868,  authorized  this  issue  for  the  payment  of  the  present 
indebtedness,  and  the  paving  of  streets.  The  power  to  make  streets 
and  drains  is  a  necessary  incident  to  the  powers  of  a  municipality. 
Barter  v.  Cominonioealth,  3  P.  &   W.  253  ;  Philadelphia  v.  Tryon, 

11  Casey,  402 ;  Stroud  v.  Philadelphia,  11  P.  F.  Smith,  255  ;  City 
of  Delphi  V.  Evans,  36  Ind.  90  ;  Dill,  on  Mun.  Corp.,  §  544;  Grant 
on  Corp.  154 ;  Kyd  on  Corp.  97. 

The  city  of  Williamsport  had  express  power  to  issue  the  bonds. 
The  General  Borough  Law  of  April  3d,  1851,  Purd.  Dig.  (1872) 
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167,  was  extended  to  Williamaport  by  the  act  of  April  14th,  1852, 
Pamph.  L.  (1862)  340.  Fisher  t.  iTarmftwr^,  2  Grant,  291  ;  Cone 
V.  City  of  Hartfordy  28  Conn.  3ft3  ;  Oreen  v.  Borough  of  Readinff,  9 
Watts,  382;  Mayor  v.  Randolph,  4  W.  &  S.  514;  (/Connor  v. 
Piiisburghy  6  Harris,  187  ;  Sturtevaiits  t.  City  of  Alton,  3  McLean, 
393.  A  city  may  fund  its  existing  debt.  City  of  Galena  t.  Cor- 
with,  48  111.  423. 

The  act  of  March  21st,  1867,  limits  the  amount  the  city  of 
Williamsport  may  borrow  to  $200,000,  but  does  not  limit  its  power 
to  issue  bonds  to  evidence  its  indebtedness.  Dill,  on  Mun. 
Corp.,  §  84  ;  Gelpcke  v.  Dubitque,  1  Wall.  (TJ.  S.)  221 ;  Mills 
V.  Oleason,  11  Wis-  480.  The  city  of  Williamsport  is  equi- 
tably estopped  from  denying  the  yalidity  of  the  issue  of  the  bonds. 
Dillon  on  Mun.  Corp.,  §  386  ;  Wilson  v.  School  District,  32  N. 
H.  125 ;  Keithburg  v.  Frick,  34  111.  405.  The  issue  has  been 
ratified.  Peiinsylvania  Railroad  Co,  v.  Philadelphia,  11  Wright, 
193.  Innocent  purchasers  of  municipal  bonds  hold  a  good 
title,  the  same  as  the  holder  of  commercial  paper.  Moran  v,  Com^ 
rnissionisrs,  2  Black,  722;  Zabriskiew.  C.  C.  cC*  C.  Railroad  Co.^ 
23  How.  381;  Comviissioners  v.  Aspinwall,  21  id.  539;  Bissell  v. 
Jeffersonville,  24  id.  287;  Grand  Chute  v.  Winegar,  15  Wall.  355. 
373;  Beloit  v.  Morgan,  7  id.  619;  Commomoealth  v.  Comviissioners 
of  Allegheny,  1  Wright,  285;   Reinboth  v.  Pittsburgh,  5  id.  278. 

• 

Paxsox,  J.  We  are  in  no  doubt  as  to  the  validity  of  the  ordi- 
nance of  the  city  of  Williamsport  of  the  22d  of  June,  1868,  so  far 
as  the  same  provides  for  the  grading  and  paving  of  the  streets  of 
the  city.  In  fact  all  of  the  improvements  projected  and  carried 
into  execution  by  the  city  and  for  the  payment  of  which  a  ]X)r- 
tion  of  the  city  bonds  were  issued,  were  strictly  within  its  corporate 
powers.  Without  express  grant  such  authority  is  among  the  implied 
powers  of  a  municipal  cor}>oration.  Barter  y.  Tits  Commomoealth, 
3  P.  &  W.  253;  City  v.  Tryon,  11  Casey,  401;  Dill,  on  Mun. 
Corp.,  §  544.  The  question  of  the  righc  of  a  city  to  file  liens 
against  the  real  estate  within  its  corporate  limits  for  the  cost  of 
curbing,  paving,  building  sewers,  etq.,  is  not  involved  in  this  case, 
and  stands  upon  a  different  footing.  Nor  have  we  been  able  to  dis- 
cover any  such  fraud  in  connection  with  the  issuing  of  the  bonds  as 
would  affect  their  validity  in  the  hands  of  original  holders.  The 
question  whether  the  defendants  in  error  are  innocent  holdeis  of 
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the  bonds,  and  if  so,  to  what  extent  they  can  be  affected  by  any 
equities  set  up  by  the  city,  is  wholly  immaterial. 

The  real  question  here  is  one  of  power.  The  contention  on  the 
part  of  the  city  is  that  all  of  its  bonds  known  as  series  A,  issued 
in  excess  of  the  $200,000  authorized  by  the  act  of  Assembly  of 
21st  of  March,  1867,  are  illegal  and  void.  In  other  words,  that  a 
municipal  corporation  possesses  no  inherent  power  to  issue  such 
bonds,  and  that  in  the  absence  of  any  such  power  in  its  charter,  or 
express  legislative  authorization,  the  city  is  not  bound  thereby^ 
This  is  a  question  of  grave  importance. 

The  right  of  corporations  to  issue  commercial  paper,  or  bonds  in 
the  nature  thereof,  that  pass  by  delivery,  has  been  the  subject  of 
much  discussion  by  toxt-writers  and  of  numerous  decisions  by  the 
legal  tribunals  of  the  country.  We  may  here  observe  that  there  is 
a  marked  distinction  in  this  respect  between  private  and  municipal 
corporations.  This  distinction  has  been  lost  sight  of  in  many  of 
the  adjudicated  cases,  and  is  perhaps  one  of  the  causes  of  the  con- 
fusion into  which  this  branch  of  the  law  has  fallen.  As  a  general 
proposition  the  right  of  private  or  trading  corporations  to  issue 
promissory  notes,  bonds,  or  other  evidences  of  indebtedness,  unless 
restrained  by  their  charters  or  the  law  of  the  land,  may  be  conceded. 
The  reason  is  plain.  Such  corporations  are  organized  for  the  pur- 
poses of  trade  and  business,  and  tlie  borrowing  of  money  and  issuing 
of  obligations  therefor,  are  not  only  germane  to  the  objects  of  their 
organizations,  but  necessary  to  carry  such  objects  into  effect.  Muni- 
cipal corporations  rest  upon  a  different  basis.  The  purposes  of 
their  creation  are  different.  The  ends  sought  to  be  subserved  are 
the  comfort,  protection  and  well-being  of  the  people  embraced  within 
the  geographical  limits  of  the  municipality.  They  are  clothed  with 
certain  powers  of  sovereignty,  limited,  it  is  true,  but  none  the  less 
a  portion  of  the  sovereignty  of  the  State.  Upon  the  theory  that 
general  laws,  applicable  to  the  entire  State,  are  often  unsuited  to 
the  needs  of  a  city,  and  inadequate  to  meet  its  growing  wants,  and 
that  the  local  affairs  of  such  communities  can  bo  best  regulated  by 
those  directly  interested  therein,  the  State  confers  upon  them  a 
portion  of  its  own  sovereignty,  retaining  a  general  power  of  control. 
The  very  purpose  of  the  State  in  creating  a  municipal  corporation 
is  to  give  it  the  control  of  its  streets,  its  police  force,  its  fire  depart- 
ment, the  arrangements  for  supplying  gas  and  water,  and  providing 
proper  sewerage  for  drainage.     These  and  many  others  that  might 
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be  named,  are  among  the  legitimate  objects  of  a  municipal  corpora- 
tion, expressly  recognized  by  the  text  writers,  and  n  long  line  of 
decisions  which  it  would  be  an  affectation  of  learning  to  cite.  It  is 
needless  to  say  that  a  corporation  organized  for  and  intrusted  with 
the  local  gOYcrnment  of  the  people  must  of  necessity  possess  great 
and  varied  powers.  As  an  illustration,  the  city  of  Philadelphia 
with  a  population  of  less  than  a  million,  has  a  revenue  from  taxation 
and  other  sources  more  than  double  the  entire  amount  of  revenue 
raised  by  the  State.  Her  debt  is  even  larger  in  proportion.  She 
is  a  great  Commonwealth  within  a  Commonwealth,  and  her  power 
for  the  good  of  her  citizens,  in  the  line  of  her  duty,  and  within  her 
prescribed  orbit,  are  limited  only  to  obedience  ta  the  Constitution 
and  laws  of  the  State.  Yet  her  express  powers  are  not  greater 
than  those  usually  granted  to  municipal  corporations.  Her  implied 
powers  include  all  such  as  are  necessary  to  carry  out  the  objects 
for  which  her  charter  was  granted.  This  is  a  cardinal  rule,  not 
only  in  regard  to  municipal  corporations,  but  also  those  of  a  private 
nature.  That  there  may  be  a  difference  in  even  the  implied  powers 
of  municipal  corporations  is  possible.  An  implied  power  springs 
from  necessity.  That  which  may  be  necessaiy  for  a  large  city  may 
not  be  necessary  for  a  small  city  or  borough.  That  which  is  not 
necessary  cannot  be  implied. 

Taken  in  its  broad  sense,  the  power  to  borrow  money  and  issue 
bonds  therefor  cannot  be  said  to  be  among  the  implied  powers  of  a 
municipal  coi'poration.  For  general  purposes  such  power  does  not 
exist,  for  the  reason  that  it  is  not  necessary  for  the  objects  for  which 
it  was  created.  Thus  it  has  never  been  contended,  that  a  munici^ 
pality  may  borrow  money  and  issue  bonds  or  notes  for  objects  have 
ing  no  necessary  relation  to  the  performance  of  municipal  duties. 
To  admit  such  a  principle  would  be  destructive  of  such  organiza- 
tions, and  place  the  tax  payers  of  a  city  at  the  mercy  of  the  first 
band  of  plunderers  who  should  happen  to  obtain  the  temporary 
control  of  its  affairs.  The  question  for  our  consideration  is,  whether 
the  power  to  issue  bonds  is  one  of  the  inherent  powers  of  a  muni- 
ciptd  corporation  in  a  limited  sense;  that  is  to  say,  for  the  purpose 
of  providing  for  such  expenditure  as  is  strictly  germane  to  the 
objects  for  which  such  corporations  are  created.  We  are  not  with- 
out authorities,  that  question,  if  they  do  not  deny,  this  power. 
Jndge  DiLLOK,  one  of  the  ablest  writers  upon  this  branch  of  law. 
Bays  in  his  treatise  on  the  Law  of  Municipal  Bonds,  at  page  13 : 
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^' We  regard  as  alike  unsound  and  dangerous^  that  a  public  or 
municipal  corporation  possesses  the  implied  power  to  borrow  money 
for  its  ordinary  purposes^  and,  as  incidental  to  that,  the  power  to 
issue  commercial  securities.  The  cases  on  this  subject  are  conflict- 
ing, but  the  tendency  is  toward  the  view  above  indicated."  The 
ground  principally  relied  upon  by  the  learned  author,  and  others 
who  take  this  view  of  the  question,  is  that  the  power  is  a  danger- 
ous one.  But  showing  that  the  power  is  dangerous  does  not  prove 
that  it  does  not  exist.  Power  is  always  dangerous.  Yet  it  must  be 
lodged  somewhere  or  human  governments  cease  to  exist.  Without 
it  they  can  neither  repel  aggression  from  without,  nor  suppress 
disorder  from  within.  A  government  without  the  power  to  execute 
its  own  laws  would  be  contemptible,  and  of  no  more  stability  than 
a  rope  of  sand.  To  withhold  power  merely  because  of  its  liability 
to  abuse  is  Utopian.  It  is  not  too  much  to  say  that  instances  of 
such  abuse  can  as  readily  be  found  in  the  National  and  State  gov- 
ernments as  in  the  humblest  municipality.  Speaking  for  myself, 
I  think  the  remedy  for  such  evils,  and  perhaps  the  only  one,  is  to 
exercise  more  care  in  the  selection  of  public  oflBcers.  When  the 
people  elect  honest  men  they  will  be  honestly  served ;  when  they 
elect  dishonest  men  they  must  expect  to  be  plundered.  ''AH 
powers  may  be  abused;  but  are  they  then  to  be  abridged  by  those 
who  are  to  administer  them,  or  denied  to  have  any  operation?  If 
the  public  frame  a  Constitution,  the  people  are  to  obey  it.  Neither 
rulers  nor  any  other  functionaries,  much  less  any  private  persons, 
have  a  right  to  cripple  it,  because  it  is  according  to  their  own  views 
inconvenient  or  dangerous,  unwise  or  impolitic,  of  nan*ow  limits, 
or  of  wide  influence."  2  Story's  Com.  386.  The  dangerous  nature 
of  a  power  might  be  a  persuasive  argument  with  the  legislature 
why  it  should  be  denied  to  a  municipal  corporation,  but  cannot  be 
accepted  as  a  conclusive  reason  that  it  docs  not  exist.  I  am  willing 
to  concede  that  the  power  to  issue  municipal  bonds  is  dangerous. 
It  affords  opportunities  to  unscrupulous  men,  hungering  for  the 
spoils  of  rich  niunicipalities,  to  enter  into  extravagant  contracts,  at 
ruinous  prices,  by  mortgaging  the  resources  of  the  people  in  advance. 
The  facility  of  placing  municipal  bonds,  at  high  rates  of  interest, 
and  having  many  years  to  run,  is  certainly  a  great  inducement  in 
many  cases  to  unwise  and  lavish  expenditure.  It  might  have  been 
better  for  the  legislature  in  the  first  instance  to  have  applied  the 
principle  ''pay  as  yon  go''  to  sach  corporations;  and  to  have 
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required  them  to  seek  legislative  sanction  whenever  they  sought  to 
incur  obligations  and  make  expenditures  beyond  their  ability  to 
pay  out  of  their  current  receipts  from  taxation.  This,  however,  is 
a  question  with  which  we  have  no  present  concern.  Our  duty  is  to 
declare  the  law,  not  to  make  it 

The  cases  of  Tlie  Police  Jury  v.  Britton,  15  Wall.  666,  and  the 
Mayor  of  Nashville  v.  Ray^  19  id.  468,  were  cited  as  supporting 
the  text  in  Dillon.  In  each  case,  the  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Bbadley.  The  Police  Jury  v.  Britton 
was  evidently  decided  upon  its  own  peculiar  facts.  The  suit  was 
brought  against  the  parish  of  Tensas,  Louisiana,  to  recover  the 
amount  of  460  coupons  of  $6  for  one  year's  interest  on  460  bonds  of 
$100  each.  It  appeared  that  in  December,  1860,  and  January,  1861, 
the  levee  inspector  of  the  parish  of  Tensas  issued  to  certain  persons 
by  the  name  of  Kennedy  and  Maxwell,  five  "levee  warrants  "  (as 
they  are  called),  for  work  done  on  the  levees  in  Ward  No.  3  of  said 
parish,  amounting  in  the  aggregate  to  over  $15,000.  These  warrants 
seem,  to  have  been  issued  in  regular  course,  according  to  the  law  then 
in  force  on  this  subject.  Said  law  was  passed  in  1848,  with  amend- 
ments passed  in  1850  and  1853.  It  related  to  the  parish  of  Ten- 
sas alone,  and  the  substance  of  it  was,  that  the  police  jury  of  that 
parish  should  appoint  a  levee  inspector,  whoso  duty  was  to  superin- 
tend and  direct  the  construction  and  repairs  of  all  levees  in  the 
parish  in  accordance  with  the  requisition  of  the  police  jury ;  to  sur- 
vey the  levees,  and,  where  work  was  required,  to  let  it  out  to  the 
lowest  bidder;  and  after  the  work  was  finished  in  any  particular 
section,  the  statute  directed  as  follows:  "  Then  the  inspector  shall 
issue  a  warrant,  payable  to  the  contractor,  which  shall  be  a  legal 
order  upon  the  treasurer  of  the  levee  fund  for  the  amount  therein 
specified."  The  statute  then  provided  for  the  levee  fund  as  follows: 
*'the  police  jury  are  authorized  to  levy  and  collect,  in  the  same 
manner  that  the  State  and  parish  taxes  are  now  collected,  an  annual 
tax  upon  the  assessed  value  of  real  estate  as  returned  by  the 
assessors  of  State  taxes.  Said  tax,  when  collected,  shall  form  a 
special  fund  for  levee  purposes  alone."  Here  we  have  a  special 
statutory  provision,  designating  the  form  which  such  indebtedness 
shall  assume,  and  providing  a  particular  fund  for  its  payment. 
There  is  not  a  word  anywhere  authorizing  the  parish  jury  to  issue 
any  bonds,  or  create  any  other  evidences  of  debt,  for  work  on  the 
levees.     On  the  contrary,  in  restraint  of  the  power  of  police  juries 
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and  all  other  municipal  bodies  of  the  State  to  incar  expenditures, 
the  legislature  in  1853  passed  the  following  act:  '^The  police  juries 
of  the  several  parishes,  and  the  constituted  authorities  of  incor- 
porated towns  and  cities  in  this  State,  shall  not  hereafter  have 
power  to  contract  any  debt  or  pecuniary  liability  without  fully  pro^ 
viding  in  the  ordinance  creating  the  debt  the  means  of  paying 
the  principal  and  interest  of  the  debt  so  contracted."  While  this 
act  may  not  have  applied  to  the  inspector  of  levees,  acting  under 
the  statutes  first  cited,  it  certainly  affects  the  rights  of  the  police 
jury  to  issue  bonds  for  the  amount  of  the  warrants,  thus  funding  a 
debt  which  by  fair  implication  of  law  was  payable  presently  out  of 
the  taxes  specially  levied  for  that  purpose.  It  is  also  to  bo  observed 
that  the  police  jury  were  merely  parish  officers  invested  with  powers 
of  administration  only  as  to  specific  matters.  They  Avere  charged 
with  the  doing  of  a  particular  thing  in  a  particular  way,  and  it 
was  well  decided  that  they  must  obey  the  requisitions  of  the  statute 
prescribing  their  duties.  While  the  opinion  of  Mr.  Justice  Bkad- 
LEY  goes  perhaps  somewhat  beyond  the  facts,  it  is  not  autliority  for 
the  broad  doctrine  that  no  such  implied  power  exists  in  any  ease 
in  municipal  corporations.  On  the  contrary,  he  says  :  ^'  We  do  not 
mean  to  be  understood  that  it  requires  in  all  cases  express  authority 
for  such  bodies  (municipal  corporations)  to  issue  negotiable  paper. 
The  power  has  been  frequently  implied  from  other  express  powers 
granted."  As  an  illustration  he  refers  to  the  implied '  power  of 
issuing  bonds  in  payment  of  a  subscription  to  the  stock  of  a  rail- 
road company,  when  such  subscription  was  expressly  authorized  by 
the  legislature. 

In  the  Mayor  v.  Ray,  supra,  the  judgment  of  the  court  was 
concurred  in  by  a  mere  majority;  the  opinion  of  Mr.  Justice  Brad- 
ley did  not  receive  the  sanction  of  even  a  majority,  and  lacks 
the  weight  of  authority.  The  facts  of  the  case  briefly  stated  were, 
that  the  city  officers  re-issued  the  checks  of  the  city  drawn  by  the 
mayor  and  recorder  upon  the  treasurer,  after  the  same  had  been 
paid.  This  was  done  by  reason  of  the  embarrassed  condition  of 
the  city  finances  and  to  continue  the  cliecks  in  circulation.  It 
was  the  mere  act  of  the  city  officials  without  the  authority  of 
councils.  In  a  suit  by  A  against  the  city  upon  one  of  these  re- 
issued checks,  the  court  below  excluded  evidence  tending  to  show 
fraud  and  want  of  consideration  and  authority  to  make  them  in 
the  issue  of  the  notes,  and  held  that  under  its  charter  the  city 
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could  issue  promissory  notes,  and  that,  if  signed  by  the  proper 
officers  and  given  for  a  good  consideration,  they  would  be  legal 
And  obligatory  ;  that  a  usage  to  rc-issue  such  securities  was  good, 
and  that,  though  upon  their  face  overdue,  they  were  payable  on 
demand  and  not  to  be  deemed  dishonored  so  as  to  let  in  defenses 
Against  a  subsequent  holder,  until  the  lapse  of  a  reasonable  time 
for  making  demand.  The  judgment  below  was  reversed  upon  a 
writ  of  error,  Mr.  Justice  Bradley  delivering  the  judgment  of 
the  court,  and  the  opinions  of  himself  and  Justices  Miller, 
Davis  and  Field.  Justices  Clifford,  Swayne  and  Strong  dis- 
sented. Justice  Hunt  concurred  in  the  reversal,  for  reasons  con- 
nected with  the  question  of  re-issue,  and  whether  the  plaintiff  be- 
low Avas  a  bona  fide  holder.  He  then  said:  "In  the  particulars 
following,  my  views  are  different  from  those  expressed  in  the  opin- 
ion of  Justice  Bradley.  1  hold  it  to  be  well  established  by  the 
authorities,  that  a  municipal  corporation  may  borrow  money 
for  the  ligitimate  use  of  the  corporation  and  that  it  may  issue  its 
notes  for  the  same,  unless  expressly  prohibited  by  its  charter  or  by 
statute  from  so  doing.  The  proposition  that  it  cannoc  borrow 
money  unless  by  its  charter  expressly  authorized  to  do  so  is,  in  my 
opinion,  unsustained  by  sound  authority."  The  broad  question 
of  the  implied  power  of  a  municipal  corporation  to  issue  bonds  was 
not  necessary  to  a  decision  of  the  case,  and  as  before  stated  tlio 
opinion  of  the  four  judges  asserting  this  principle  was  dissented 
from  by  the  other  four.  What  Avas  really  decided  was,  that  the 
court  below  erred  in  holding  that,  though  the  checks  had  been  pre- 
sented for  payment  and  payment  refused,  they  were  not  to  be 
deemed  dishonored  so  as  to  let.  in  a  defense  between  the  corpora- 
tion and  a  subsequent  holder  ;  that  the  plaintiff  not  being  a  bona 
-fide  holder,  the  court  erred  in  excluding  the  offer  to  show  fraud, 
corruption  or  want  of  authority  to  issue  the  checks;  and  that  it 
erred  in  charging  that  if  it  was  the  usage  of  the  corporation  to  re- 
issue its  securities  by  sale  in  the  market,  after  such  securities  had 
been  fully  paid  and  satisfied,  such  re-issued  securities  were  obliga- 
tory upon  the  corporation. 

The  Commissioners  of  Sliawnee  County  v.  Garter ,  2  Kan.  116, 
was  much  relied  upon  by  the  plaintiffs  in  error.  Yet,  when  we 
examine  the  facts  of  that  case,  it  falls  far  short  of  sustaining  their 
position.  The  commissioners  of  Shawnee  county  were  authorized 
by  statute  to  erect  a  court-house  at  Tecumseh.    The  act  required 
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that  warrants  should  be  drawn  iu  favor  of  the  contractors  for  in- 
stallments as  they  fell  due.  Instead  of  doing  so,  the  commissioners 
issued  bonds  bearing  interest  at  the  rate  of  ten  per  cent  to  the  con- 
tractors for  the  installments.  The  court  held  that  the  bonds  could 
not  be  issued  ;  that  the  commissioners  were  merely  authorized  to 
order  money  to  be  drawn  from  the  county  treasury,  and  that  they 
could  do  so  only  by  warrants  drawn  upon  the  county  treasurer  as 
directed  by  the  statute.  We  do  not  question  the  law  of  this  case. 
It  appears  to  have  been  rightly  decided.  The  commissioners  were 
clothed  with  a  limited  authority,  and  the  mode  of  its  exercise  des- 
ignated by  statute.  It  was  their  plain  duty  to  comply  strictly  with 
its  commands. 

In  Marcy  v.  Tsp.  of  Oswego,  2  Otto,  637,  and  Humboldt  Tsp.  v. 
Long,  id.  642,  no  question  of  power  was  before  the  court.  The 
contention  was  whether  the  bonds  in  question  were  negotiable,  and 
whether  the  holder  was  bound  to  look  beyond  the  legislative  act 
authorizing  their  issue.  Nor  was  such  question  raised  in  Common- 
wealth  ex  rel.  Middletown  v.  The  Commissioners  of  Allegheny 
County,  1  Wright,  237.  There  the  subscription  made  by  the  county 
commissioners  was  expressly  authorized  by  an  act  of  Assembly. 

The  foregoing  are  all  the  cases  cited  in  support  of  the  contention 
of  the  plaintiffs  in  en'or.  With  a  single  exception  they  are  cases 
of  public^  as  distinguished  from  municipal  corporations.  The  dis- 
tinction between  the  two  classes  of  corporations  is  marked.  "  The 
term  'municipal  corporation'  has  reference  to  incorporated  villages, 
towns  and  cities,  as  distinguished  from  other  public  corporations, 
such  as  counties  and  quasi  corporations.  Dill,  on  Mun.  Corp., 
§  10.  Municipal  corporations  are  called  into  existence  at  the  direct- 
solicitation,  or  by  the  free  consent  of  the  persons  composing  them, 
for  the  promotion  of  their  own  local  and  private  advantage  and 
convenience.  On  the  other  hand,  counties  are  at  most  but  local 
organizations,  which  for  the  purposes  of  civil  administration  are 
invested  with  a  few  functions  characteristic  of  corporate  existence. 
They  are  local  sub-divisions  of  a  State,  created  by  the  sovereign 
power  of  the  State,  of  its  own  sovereign  will,  without  the  particular 
solicitation,  consent  or  concurrent  action  of  the  people  who  inhabit 
them.  The  former  (municipal)  organization  is  asked  for,  or  at  least 
assented  to,  by  the  public  it  embraces ;  the  latter  organization 
(counties)  is  superimposed  by  a  sovereign  and  paramount  authority. 
HamiUan  Ch.  v.  Mighel,  7  Ohio,  109.     A  municipal  corporation 
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has  for  its  object  the  interests,  advantage  and  eonvenienoe  of  the 
locality  and  its  people.  A  cotinty  organization  is  intended  to  sub- 
serve the  policy  of  the  State  at  large  in  such  matters  as  finance^ 
education,  provision  for  the  poor,  military  organization,  means  of 
travel  and  transport,  and  especially  the  administration  of  justice. 
A  municipal  corporation  is  a  government,  possessing  powers  of 
legislation,  and  is  charged  with  a  general  care  for  the  welfare  of 
the  people  ;  while  a  county  organization  is  merely  the  involuntary 
agent  of  the  State,  charged  with  the  interests  of  the  State  in  the 
particular  county,  and  clothed  with  certain  administrative  functions, 
limited  in  extent  and  clearly  defined  bylaw.  There  is  of  course 
some  analogy  between  the  two  classes  of  corporations.  They  are 
parts  of  the  same  political  system.  They  differ  in  dignity  and  in 
power.  Each  has  such  implied  powers  as  are  necessary  for  the 
execution  of  its  powers  expressly  granted.  But  it  must  be  apparent 
that  the  implied  powers  of  a  municipal  corporation  are  not  to  be 
measured  by  those  of  a  mere  public  corporation,  such  as  a  parish, 
township  or  county.  There  is  little  analogy  between  the  powers 
of  the  councils  of  a  great  city,  and  those  of  the  supervisors  of  a 
petty  township,  or  the  police  jury  of  a  parish. 

Notwithstanding  the  narrow  range  of  duties  and  limited  powers 
of  strictly  public  corporations,  it  is  well  known  that  in  this  State,  at 
least,  they  have  for  a  long  time  exercised  the  implied  power  of  bor- 
rowing money.  In  many  counties  it  has  been  the  practice  for 
county  commissioners  to  borrow  money  from  banks  and  individuals, 
giving  therefor  their  promissory  notes  or  other  obligations.  This 
has  been  done  to  meet  unusual  outlays,  or  to  provide  for  a  deficit 
in  the  treasury  caused  by  an  insufficient  tax  levy,  or  delay  in  col« 
looting  the  taxes  due.  I  am  not  aware  of  any  considerable  amount 
of  abuse  growing  out  of  this  system,  while  the  public  convenience 
of  it  in  many  instances  is  apparent.  I  express  no  opinion  of  the 
legality  of  such  transactions.  The  question  is  not  before  us.  I 
refer  to  it  to  show  how  deeply  rooted  in  practice  this  principle  has 
become  in  our  political  system. 

We  are  not  without  authorities  in  favor  of  the  power.  In  the 
case  of  the  Bank  of  Chillicothe  v.  Tlie  Mayor  of  ChiUicothe,  7 
Hannum  (Ohio),  354,  the  money  was  borrowed  by  the  city  from 
the  bank  to  improve  the  streets  of  the  town,  and  the  power  was 
held  to  be  incident  to  the  corporate  autliority.  The  case  was  decided 
npon  the  broad  ground  that  if,  in  efleoting  any  of  the  legitimate 
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objects  of  the  corporation,  such  as  regulating  and  paving  the  streets, 
aud  promoting  the  order  and  good  government  of  the  town,  for 
which  they  were  authorized  to  jfrovide  by  ordinance,  it  became  neces- 
sary to  borrow  money,  the  corporation  might  lawfully  do  it  in  the 
absence  of  express  power  in  the  charter,  or  of  authorization  by 
statute.  So,  in  Sturtevant  v.  The  Oity  of  Alton,  3  McLean,  393, 
it  was  held  that  a  corporation,  having  power  to  grade  streets,  etc., 
necessarily  has  power  to  make  contracts  respecting  the  same,  and 
to  issue  bonds  in  payment  therefor.  To  the  same  point  is  Mullarhy 
v.  Cedar  Falhy  19  Iowa,  21,  in  which  it  Avas  decided  that  when  the 
act  of  incorporation  confers  power  upon  the  town  to  control  its 
streets,  and  its  dlity  is  to  improve  them  so  as  to  afford  a  safe  and 
easy  transit,  it  may  construct  a  bridge  across  a  stream  dividing  a 
street,  and  issue  its  bonds  to  pay  for  the  same.  The  Oity  of  Galena 
T.  Corwithy  48  111.  423,  so  closely  resembles  the  case  at  bar  as  to 
justify  a  more  extended  reference  to  it.  There,  as  here,  there  Avas 
an  express  authority  to  borrow,  and  there  was  an  issue  of  bonds  in 
excess  of  the  amount  authorized.  The  charter  of  the  city  granted 
power  to  borrow  so  much  money  as  the  city  might  deem  necessary, 
not  exceeding  $20,000  in  any  one  year,  and  issue  bonds  therefor. 
The  bonds  in  suit  were  not  issued  by  virtue  of  such  power  but  in 
excess  thereof.  The  city  pleaded  the  general  issue,  want  of  consid- 
eration, and  that  the  city  had  no  authority  to  issue  the  bonds. 
There  was  a  verdict  for  plaintiff  in  the  court  below,  and  a  writ  of 
error  taken  on  the  points  raised  by  the  pleadings.  The .  judgment 
was  affirmed,  the  court  (Ch.  J.  Breese  delivering  the  opinion)  say- 
ing: "  One  single  question  will,  we  think,  settle  the  present  difficulty. 
The  power  in  the  charter  to  borrow  money  permits  it  to  be  expended 
in  the  useful  and  permanent  improvement  of  the  city.  Now,  sup- 
pose the  whole  amount  is  borrowed,  and  all  expended  in  improve- 
ments, has  the  city  no  power  to  provide  for  its  existing  debt,  which 
may  be  twice  $20,000  ?  *  *  *  Every  corporation  or  every  natural 
peraon  has  the  undeniable  and  inherent  right  to  pay  its  debts  or 
provide  for  their  payment ;  to  fund  them  if  that  be  deemed  the  best 
policy,  and  issue  the  necessary  evidence  thereof.  It  will  not  be 
denied  municipal  corporalions  have  power  to  contract  debts,  and 
without  limit,  unless  restricted  by  their  charters.  Having  this 
power,  it  follows  they  can  provide  for  their  payment,  in  such  mode 
88  they  and  the  holders  of  the  indebtedness  may  agree  upon.  *  *  * 
We  believe  it  to  be  well-settled  doctrine,  that  corporations  have  all 
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the  powers  of  ordinary  persons  as  respects  their  contracts,  except 
when  they  are  expressly,  or  by  necessary  implication,  restricted,  and 
that  they  have  all  the  powers  necessary  to  carry  out  expressly 
granted  power.  *  *  *  The  right  bestowed  by  the  charter  to  borrow 
by  no  means  nnllifies  the  power,  vital  to  every  corporation,  to  pay 
its  debts  or  provide  for  their  payment  by  postponing  their  payment 
to  a  future  day,  and  issuing  evidences  thereof.  We  do  not  think 
the  citation  of  any  authority  necessary  to  establish  a  proposition  so 
plain.  A  city  being  in  debt,  which  is  evidenced  by  scrip  or  by 
promissory  notes,  may  surely  change  the  form  of  the  indebtedness 
to  interest-bearing  bonds,  and  this  without  any  express  authority 
in  its  charter.  It  is  an  inherent  power  and  vital,  without  which 
suph  organizations  could  not  live.*'  In  Mills  v.  Oleason,  11  Wis. 
470,  it  was  held  that  a  municipal  corporation  has  the  implied  power 
ta  borrow  money  for  objects  expressly  authorized  by  its  charter,  as 
building  markets,  providing  fire  engines,  etc.  It  is  not  obliged  to 
wait  until  the  money  can  be  collected  by  taxation.  Ketchum  x. 
The  City  of  Buffalo,  14  N.  Y.  356,  is  also  a  case  in  point.  There 
the  city  purchased  ground  for  a  market-house  and  gave  its  bond  for 
the  purchase-money  ($35,000)  payable  to  bearer,  with  interest  semi- 
annually ;  the  principal  re-imbursable  in  twenty-five  years.  Seldent, 
J.,  puts  the  case  upon  the  ground  that  the  city,  having  the  right  to 
purchase  the  real  estate  for  the  object  for  which  it  was  acquired, 
had  the  right  to  do  so  upon  credit,  and  to  give  its  bonds  in  pay- 
ment. See,  also,  as  sustaining  the  same  doctrine,  Kellif  v.  Tlie 
Mayor  of  the  City  of  Brooklyn,  4  Hill  (N.  Y.),  263  ;  Clarke  v.  Tlie 
School  Distridy  3  R,  I.  199  ;  First  Municipality  of  New  Orleans  v. 
McDonouyh,  2  Robinson,  244  ;  Clark  v.  City  of  Des  Moines^  19 
Iowa,  199;  and  Adams  v.  The  Railroad  Company,  2  Caldwell 
(Tenn.),  645. 

The  foregoing  cases  rest  upon  the  principle,  which  we  think  a 
sound  one,  that  where  a  municipal  corporation  has  lawfully  con- 
tracted a  debt,  it  has  the  implied  power,  unless  restricted  by  its 
charter  or  prohibited  by  statute,  to  evidence  the  same  by  a  bill, 
bond,  note  or  other  instrument ;  that  the  power  to  contract  a  debt 
carries  with  it  by  necessary  implication  the  right  to  give  an  appro- 
priate acknowledgment  of  such  debt,  and  to  agree  with  the  cred- 
itor as  to  the  time  and  mode  of  payment ;  that  in  the  absence  of 
any  statutory  provision  there  is  no  rule  of  law  limiting  the  extent 
of  the  credit.     This  was  evidently  the  view  taken  of  this  snbjeot 
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by  Mr.  Justice  Strong,  in  Commonwealth  ex  rel.  Rainboth  v.  The 
Councils  of  Pittsburgh,  6  Wright,  284,  where  he  says  :  *'  The  power 
to  execute  and  issue  bonds,  contracts  or  other  certificates  of  indebt- 
edness belongs  to  all  corporations,  public  as  well  as  private,  and  is 
inseparable  from  their  existence.  It  is  for  this  that  they  hold  a 
common  seal.  No  one  would  doubt  that  for  a  legal  and  authorized 
debt  a  municipal  corporation  might  give  its  bond  under  its  general 
corporate  powers.  If  a  bond  given  by  such  an  obligor  be  void,  it 
is  not  because  of  the  form  of  the  instrument,  nor  because  general 
corporate  powers  do  not  warrant  giving  bonds,  but  because  the  debt 
for  which  the  bond  has  been  given  was  created  without  authority, 
against  law  or  without  law.''  Nor  is  this  language  of  Mr.  Justice 
Strong  mere  dictum.  The  question  of  implied  power  was  squarely 
before  the  court  and  directly  decided  in  that  case.  The  act  of 
Assembly  conferred  no  express  authority  on  the  city  of  Pittsburgh 
to  issue  the  bonds.  It  merely  authorized  it  to  subscribe  to  the 
stock  of  the  Allegheny  Valley  Railroad  Company.  The  very  ground 
of  the  decision  was  that  because  the  debt  contracted  by  the  city  iu 
its  subscription  to  the  stock  was  lawful,  the  implied  power  existed 
to  issue  bonds  in  payment.  The  city  had  no  power  to  subscribe 
for  the  stock  without  legislative  sanction,  for  the  reason  that  build- 
ing railroads,  or  aiding  the  construction  thereof,  was  not  among 
the  objects  of  its  creation.  Hence  it  is  that  when  a  municipal  cor- 
poration seeks  to  perform  some  act  not  in  the  line  of  its  corporate 
duties,  the  power  to  do  so  must  be  the  subject  of  express  grant. 
But  when  such  power  is  given,  the  grant  thereof  carries  with  it  all 
the  implied  powers  necessary  to  render  it  eflfective.  The  power  of 
a  municipal  corjwration  to  borrow  money  and  issue  bonds  depends 
upon  the  fact  whether  the  expenditure  be  for  purposes  authorized 
by  its  charter  and  made  necessary  and  proper  by  its  corporate 
duties.  No  one  pretends  that  such  corporations  possess  any  implied 
power  to  borrow  money  to  build  a  railroad,  a  steamship  or  an  opera 
house. 

Until  quite  recently,  there  was  not  a  line  in  the  charter  of  the 
city  of  Philadelphia,  or  in  any  act  of  Assembly,  authorizing  the 
city  to  borrow  money.  No  such  power  is  contained  in  the  charter 
of  1701,  nor  in  the  act  of  11th  March,  1789,  incorporating  the 
city.  The  consolidation  act  of  1854  recognizes  the  power  to  borrow 
as  pre-existing,  and  regulates  it,  and  authorizes  the  consolidation 
of  the  debt  of  the  city  and  districts,  to  be  thereafter  known  aa 
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"  the  debt  of  the  city  of  Philadelphia."  Tlie  act  of  27th  March, 
1848  (Pamph.  L.  273),  authorized  the  city  to  subscribe  to  the  stock 
of  the  Pennsylvania  Railroad  Company  and  issue  bonds  therefor. 
The  passage  of  this  act  was  doubtless  owing  to  the  fact  that  a 
doubt  existed  whether  the  charter  of  the  company  authorized  sub- 
scriptions by  municipal  corporations.  Eminent  counsel  differed  in 
regard  to  it ;  the  late  Thomas  I.  Wharton  having  asserted  in  an 
elaborate  opinion  of  the  right  of  the  city  to  subscribe,  while 
the  late  Chief  Justice  Reed  and  Mr.  Binney  were  equally  positive 
on  the  other  side.  Their  learned  and  able  opinions  are  among  the 
valuable  contributions  to  our  legal  literature.  The  act  of  27th 
March,  1848,  was  followed  by  similar  acts  in  aid  of  the  North  Penn- 
sylvania, the  Hempfield,  and  the  Sunbury  and  Erie  Railroad  com- 
panies. There  may  be  other  acts  in  furtherance  of  objects  not  in 
the  line  of  the  corporate  duties  of  the  city,  but  with  these  and  per- 
haps some  other  trifling  exceptions  I  know  of  no  loan  of  the  city 
of  Philadelphia  prior  to  the  adoption  of  the  present  Constitution, 
that  rests  upon  any  better  foundation  than  the  implied  power  of 
the  city  to  borrow  money.  On  the  29th  of  March,  1799,  an  ordi- 
nance was  passed  by  the  city  councils  levying  a  tax  to  pay  the 
interest  upon  a  loan  created  to  meet  the  expense  of  supplying  the 
city  with  water.  Edward  Stiles,  a  tax  payer  of  the  city,  resisted 
the  payment  of  his  portion  of  the  tax  upon  the  ground  of  the  ille- 
gality of  the  ordinance.  This  court  by  a  unanimous  decision  held 
that  the  ordinance  was  valid  and  the  tax  properly  levied.  Stiles 
V.  Jones,  3  Yeates,  491.  .  No  opinion  was  delivered  by  the  court, 
and  the  case  is  meagerly  reported,  yet  it  is  undoubtedly  a  direct 
authority  upon  the  point  in  controversy.  It  was  so  regarded  by 
Mr.  Binney  and  other  eminent  lawyers  of  that  day.  Upon  the 
faith  of  it  a  large  number  of  municipal  bonds  have  been  issued, 
many  millions  of  dollars  of  which  are  now  held  by  trustees  and 
guardians  as  legal  investments.  To  disturb  the  decision  in  Stiles 
V.  Jo7ies  now  would  produce  an  amount  of  distress  and  ruin  painful 
to  contemplate. 

If  the  power  be  a  dangerous  one,  it  is  a  proper  subject  for  legis- 
lative action.  The  legislature  can  abridge  it  for  the  future  without 
disturbing  the  validity  of  past  transactions.  This  is  beyond  the 
power  of  the  judiciary.  In  fact,  the  subject  has  already  been  dis- 
posed of  by  legislative  action.  The  act  of  20th  of  April,  1874 
(Pamph.  L.  65),  passed  in  pursuance  of,  and  to  give  eflect  to  section 
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i  of  article  9  of  the  Constitution,  provides  that  any  city,  counfcy, 
borough  or  dchool  district,  may  incur  debt,  or  increase  its  indebt- 
edness to  azi  amount  in  the  aggregate  not  exceeding  two  per  centum 
upon  the  assessed  value  of  the  taxable  property  thereof,  and  to  issue 
coupon  bonds  therefor.  In  view  of  this  express  grant  of  power, 
the  question  under  consideration  is  of  little  practical  importance  for 
the  future. 

The  entire  amount  of  bonds  issued  by  the  city  of  Williamsport 
(series  A)  was  M45,000.  The  bonds  were  for  tl,000  each;  289 
of  said  bonds  were  issued  to  take  up  the  prior  indebtedness  of  the 
•dty;  289  were  issued  on  the  Sficholson  pavement  contracts;  23  on 
the  Wykoff  pavement  contracts;  42  for  the  purchase  of  engine- 
house,  lots  and  building  engine-houses ;  5  under  contracts  for  grad- 
ing; 2  for  building  culverts;  and  the  remainder,  46,  under  con- 
tracts for  the  construction  of  drains  and  sewers.  There  is  no 
substantial  conflict  as  to  the  amount  of  bonds  issued,  the  persons 
to  whom,  or  the  objects  to  which  they  were  applied;  of  said  bonds 
^00  ($200,000)  were  authorized  by  the  act  before  referred  to  (21st 
March,  1867).  Thafc  to  this  extent  they  were  issued  for  the  prior 
indebtedness  of  the  city  is  not  material.  By  the  arrangement  with 
Mr.  Herdic  he  was  to  take  up  the  outstanding  indebtedness  of  the 
city  and  receive  the  bonds  in  payment.  This  was  the  precise  equiv- 
alent for  money  borrowed.  That  the  debts  of  the  city  were  bought 
•at  a  discount  does  not  in  our  judgment  affect  the  validity  of  the 
bonds.  The  city  owed  the  face  of  the  warrants  and  is  not  injured 
by  exchanging  one  form  of  indebtedness  for  another.  The  balance 
of  said  bonds  depends  for  their  validity  upon  the  implied  power  of 
the  city  to  issue  them  in  payment  or  acknowledgment  of  its  debts, 
lawfully  contracted,  in  the  furtherance  of  the  objects  for  which 
the  corporation  was  created.  I  have  endeavored  to  show  that  such 
power  exists.  The  expenditure  may  not  have  been  wise,  but  it  was 
lawful.  This  is  the  true  test  In  times  of  expansion  corporations 
as  well  as  individuals  are  liable  to  engage  in  projects  dispropor- 
tioned  to  their  means.  But  neither  corporations  nor  individuals 
can  be  allowed  to  repudiate  a  solemn  obligation  because  it  has  been 
altered  into  unwisely  or  has  become  oppressive. 

We  cannot  assent  to  the  proposition  that  the  implied  auth(Mity 
ef  the  city  of  Williamsport  to  issue  bonds  for  municipal  improve- 
ments was  lifiiited  or  taken  away  by  the  act  of  21st  March,  1867, 
authorizing  the  city  to  borrow  $200,000.  There  is  nothing  upon 
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the  face  of  the  act  to  indicate  an  intent  to  curtail  the  powers  of 
the  city.  The  object  of  said  act  was  doubtless  to  enable  the  city  to 
provide  for  its  existing  indebtedness,  of  which  at  the  time  a  large 
amount  was  outstanding  in  the  shape  of  dishonored  warrants. 
We  do  not  say  that  the  act  was  necessary;  it  was  doubtless  consid- 
ered so  by  those  who  procured  its  passage,  the  more  so  as  it  contained 
a  proyision  authorizing  the  sale  of  the  bonds  at  a  discount  of  two 
per  cent  per  annum.  We  cannot  assume,  in  the  absence  of  any 
such  language  in  the  act  itself,  that  the  legislature  intended  to  ta]^ 
away  by  implication  the  right  of  the  city  of  Williamsport,  for  all 
future  time,  to  contract  debts  for  municipal  purposes.  The  limi- 
tation of  the  power  to  borrow  money,  if  it  be  such  limitation,  does 
not  affect  the  right  of  the  city  to  giude  and  paye  its  streets,  or  per- 
form any  other  necessary  municipal  duty.  The  contract  with  Mr. 
Herdic,  so  far  as  it  related  to  these  matters,  was  not  a  borrowing  of 
money  within  the  meaning  of  the  act  of  1867.  It  was  a  contract 
to  do  certain  work  and  to  receive  pay  in  city  bonds.  Contracting 
a  debt  is  not  borrowing  money. 

We  do  not  think  it  necessary  to  discuss  at  length  the  question 
whether  there  was  a  legislative  ratification  of  these  bonds.  We 
think  they  are  valid  without  it  Yet,  if  the  case  were  doubtful,  it 
would  not  be  without  weight.  The  fact  that  a  claim  against  a 
municipal  corporation  is  not  such  as  the  law  recognizes  as  of  legal 
obligation  has  been  decided  to  form  no  constitutional  objection  to 
the  validity  of  a  law  imposing  a  tax  and  directing  its  payment 
Dillon,  §  44,  and  authorities  cited  in  note.  The  act  of  22d  March, 
1870,  recognizes  the  debt  of  the  city  of  Williamsport,  designating 
it  as  series  A  of  bonds  issued  by  the  city,  and  requiring  councils 
to  levy  a  tax  sufficient  to  pay  the  interest,  while  the  act  of  26th  of 
February,  1873,  provides  that  the  coupons  shall  be  receivable  in 
payment  of  all  taxes  due  said  city.  Then  there  is  the  act  of  June 
10th,  1871,  extending  the  provisions  of  the  14th  section  of  the 
act  entitled  ''an  act  relating  to  orphans'  courts,"  approved  March 
29th,  1832,  to  include  the  public  debt  of  the  city  of  Williamsport, 
thereby  authorizing  executors,  administrators,  guardians  and 
trustees  to  invest  the  trust  funds  in  their  possession  or  under  their 
control  in  the  public  debt  of  said  city.  These  acts  can  hardly  be 
held  to  apply  only  to  so  much  of  the  debt  as  was  authorized  by 
the  act  of  1867.  The  whole  of  the  bonds  comprised  in  series  A 
were  issued  by  authority  of  the  city,  speaking  through  its  mayor 
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and  oouncils,  and  formed  a  portion  of  the  city  debt.  The  legisla- 
tare  mnst  have  bo  understood  it  when  they  referred  to  the  bonds  as 
series  A. 

We  do  not  think  it  neoessaiy  to  pnrsne  the  subject  further^  nor 
to  discuss  any  of  the  minor  questions  inyolved.  Upon  a  careful 
consideration  of  the  case,  we  see  no  reason  to  disturb  the  judgment 
of  the  court  below.  The  city  must  pay  '^  as  it  is  nominated  in  the 
bond.'' 

In  aflbming  this  judgment,  we  do  not  mean  to  deprive  the  city 
of  any  special  defense  to  any  particular  bond  or  bonds  in  series  A, 
and  not  embraced  in  this  suit 

Judgment  affirmed^ 

Agkbw,  0.  J. ,  deliyered  a  dissenting  opinion,  in  which  Wood- 
WABD  and  SxBBBBiT,  JJ.,  concurred. 


Myebs  v.  Yakdebbbia 

(84  Penn.  St.  UO.) 
WSU  —  WriiUn  with  leadpendL 

A  stelnte  pfovkM  that '*  every  wiU  BhAll  be  in  writing/'    ^aM^thnfeawfll 

written  and  signed  with  a  lead-pencil  was  valid. 

ACTION  on  a  feigned  issue  to  determine  the  validity  of  the  will 
of  William  Yanderbelt  The  said  will  was  written  and  signed 
wifli  a  lead-pencil,  and  the  question  involved  was,  whether  it  was 
^in  writing  "  within  the  statute  requiring  that  '^  every  will  shall  be 
in  writing.'* 

The  validity  of  the  will  was  sustained  below  and  the  defendants 
took  this  writ  of  error. 


Afiry  O.  Parsons  and  /•  0.  Parker^  for  plaintiff  in  enor. 

Armstrong  S  Linn^  for  defendant  in  error. 

MBBOUBy  J.  This  case  presents  the  single  qnestten^  wlieilier  an 
instniment  wholly  written  and  signed  with  lead-pencfl  may  be  m 
valid  wiU? 
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The  sixth  section  of  the  Act  of  Assembly  of  8th  April,  1833, 
declares  *'  every  will  diall  be  iu  writing."  It  does  not  indicate  the 
material  on  which  it  shall  be  written,  nor  the  instrument  or  mate- 
rials with  which  the  writing  shall  be  impressed.  In  Blackstone's 
'Goto.,  Book  U,  p.  297,  it  is  said,  ^^  a  deed  most  be  written  or  I 
presume  printed,  for  it  may  be  in  any  character  or  any  language  ; 
but  it  must  be  upon  paper  or  parchment.  For  if  it  be  written  on 
stone,  board,  linen,  leather,  or  the  like,  it  is  no  deed,"  This  writer 
does  not  prescribe  whether  the  writing  shall  be  in  ink  or  in  pen- 
cil. He  stops  with  declaring  the  substance^on  which  it  shall  be 
made. 

Writing  is  the  expression  of  ideas  by  visible  letters.  It  may  be 
on  paper,  wood,  stone  or  other  material.  The  ten  commandments 
were  written  with  the  finger  of  God  on  tables  of  stone:  Exod.  xxxL 
18.  The  general  rule  undoubtedly  is,  that  whenever  a  statute  or 
usage  requires  a  writing,  it  must  be  made  on  paper  or  parchment ; 
but  it  is  not  essentially  necessary  that  it  be  in  ink.  It  may  be  in 
pencil.  This  view  is  sustained  by  numerous  authorities,  as  applied 
to  contracts  generally.  Chitty  on  Oont  91;  Jeffery  v.  Walton,  2 
E.  C.  L.  E.  385  ;  Gray  v.  Physic,  11  id.  443;  Merriit  v.  Clason, 
12  Johns.  102 ;  Clason  v.  Bailey,  14  id.  490. 

The  same  rule  applies  to  promissory  notes.  Byles  on  Bills,  134; 
Story  on  Prom.  Notes,  §  11 ;  Gray  v.  Physic,  supra  ;  Closson  v. 
Sieams,  4  Vt  11 ;  Partridge  v.  Davis,  20  id.  499  ;  Brown  v.  But- 
chers  &  Drovers'  Bank,  6  Hill,  443. 

So  a  book  account  made  in  pencil  was  held  admissible  in  evi- 
dence as  a  book  of  original  entries.  Hill  v.  Scott,  2  Jones,  169. 
In  1  Redfield  on  Wills,  §  17,  pi.  2,  it  is  said  "  the  English  Statute 
of  Frauds  expressly  required  that  a  will  of  lands  should  be  in  wri- 
ting. But  it  has  been  held  that  a  will  written  in  pencil  instead  of 
ink  would  be  good,"  citing  In  re  Dyer,  1  Hagg.  Ecc.  219.  That  a 
will  written  in  pencil  may  be  valid  was  also  ruled  in  Raymes  v. 
Clarkson,  1  Phil.  Ecc.  22 ;  Dickenson  v.  Dickenson,  2  id.  173. 

In  Main  et  ah  v.  Ryder,  84  Penn.  St  217,  speaking  of  the  sig- 
nature of  a  testator  it  was  said,  the  manifest  object  of  the  act  is 
to  permit  a  will  to  be  signed  as  any  other  written  instrument  may 
be  signed.  So  we  think  the  authorities  establish  that  a  valid  will 
may  be  drawn  with  the  same  materials  that  will  suffice  for  the 
drawing  of  any  written  contract.  As  was  well  said  by  Mr.  Jus- 
tice OouLTBE  in  HUl  V.  Scott,  supra,  they  abundantly  prove  that  a 
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writiDg  in  pencil  is  eqaivalent  and  tantamount  to  a  writing  in 
ink. 

The  validity  of  a  will  written  or  signed  with  a  lead-pencil  waa 
referred  to,  but  left  undecided,  in  Patterson  v.  English^  21  P.  P. 
Smith,  459,  but  the  opinion  of  Mr.  Justice  Williams  contains  a 
strong  declaration  against  the  propriety  of  writing  or  signing  in 
that  manner.  The  reason  given  against  it  is  the  facility  with 
which  the  writing  may  be  altered  or  eff aoed.  There  is  force  in 
this  suggestion.  No  prudent  scrivener  will  write  a  will  in  pencil, 
unless  under  extreme  circumstances.  Whenever  written,  any 
cppearance  of  alteration  should  be  carefully  scrutinized.  Yet  inas- 
much as  the  statute  is  silent  on  the  question,  we  cannot  say  the 
mere  fact  that  it  is  written  or  signed  in  pencil  thereby  makes  it 
invalid.  It  is  nevertheless  a  writing,  known  and  acknowledged  as 
such  by  the  authorities^  and  fulfills  the  requirement  of  the  statute^ 

Judgment  affirmed. 
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(hrparaUon — Oonn&ifaneei  to —  UUravir^i, 

Where  a  oorpoiation  wm  aathoriied  bj  its  charter  to  parehase  real  estate  te 
oertain  purpoeee,  bat  for  no  other,  Md,  that  a  deed  of  land  to  it,  exeeutad 
by  one  having  capacity  to  convey,  vested  the  title  in  the  oorporation*  and 
that  such  title  conld  be  aseailed  on  the  ground  that  the  parehase  wm  uUra 
Hrei  only  by  the  State  or  by  a  stockholder,  bat  not  by  the  grantor. 

BILL  in  eqaity  to  set  aside  a  conveyance.    The  opinion  states 
theoase. 

Ihimbutt,  Church  S  Trumbull^  for  appellant 

George  W*  Smith  and  Charles  A.  Oregory^  for  appellee. 

SoHOLViBLD,  J.  This  was  a  bill  in  eqaity  filed  by  the  appellant 
against  the  appellee,  in  the  oonrt  below,  to  set  aside  a  conveyance 
of  certain  lands,  to  cancel  the  stock  of  appellee,  issued  to  him  in 
payment  for  the  same,  and  to  restrain  appellee,  in  the  meantime* 
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from  selling  such  stock,  which  had  been  pledged  to  it  as  collateral 
seonrity  for  a  loan  made  to  appellant. 

Ademnrrerwas  interposed  to  the  bill,  which  the  conrt  below 
sustained,  and  dismissed  the  bill. 

So  far  as  the  allegations  of  the  bill  are  material  to  the  questions 
requiring  onr  consideration,  they  are  as  follows  :  Appellee  claimed 
to  be  a  corporation  under  the  laws  of  this  State,  with  power  to 
borrow  and  lend  money  ;  to  take  lands  and  mortgages  as  security ; 
to  purchase  lands  and  make  improvements  thereon  by  erecting 
buildings  for  the  purpose  of  renting  the  same ;  to  hold  buildings 
and  lots  for  the  purpose  of  improTing  and  renting  the  same,  and 
to  do  a  general  loan  business,  and  take  lands,  mortgages  and  notes 
to  secure  the  loans.  Appellant,  believing  that  appellee  was  pos- 
sessed of  the  powers  it  claimed,  and  that  it  was  authorized  by  its 
charter  to  buy  land  and  issue  its  stock  in  payment  therefor,  and  to 
loan  money,  etc.,  on  the  24th  day  of  May,  1873,  contracted  with  it 
to  sell  and  convey  certain  lands  in  Cook  county,  which  are  partic- 
ularly described  in  the  bill,  in  consideration  that  appellee  would 
issue  to  him  365  shares  of  its  stock,  and  would  also  loan  him  80 
per  cent  in  money  of  the  stock,  and  hold  the  stock  as  collateral 
security  on  the  loan  —  the  loan  to  be  for  one  year  from  that  date, 
with  interest  at  ten  per  cent  per  annum  till  due,  and  twelve  per 
cent  per  month  after  maturity,  with  power,  on  failure  to  pay,  to 
sell,  etc.  The  land  was  conveyed,  the  money  loaned,  and  the  stock 
issued,  and  pledged  as  collateral  security,  in  conformity  with  the 
terms  of  the  agreement. 

Since  the  transaction  occurred,  appellant  has  been  advised  by 
counsel  that  appellee  had  no  authority  to  take  the  land  and  issue 
the  stock  ;  that  it  professes  to  act  under  authority  of  *^  An  act 
to  incorporate  the  Land  Improvement  and  Irrigation  Com- 
pany," approved  March  1,  1867,  and  the  change  of  name  to 
the  Cook  County  Land  Company,  by  vote  of  its  stockholders, 
OB  the  20th  of  July,  1872,  at  which  time  its  capital  stock  was 
increased,  in  accordance  with  an  act  of  the  legislature  in  regard  to 
changing  names  and  increasing  stock  of  corporations,  approved 
March  26, 1872 ;  that  the  change,  of  name  and  increase  of  stock 
was  authorized  and  void,  and  all  the  authority  appellee  had  by  its 
charter  was  to  purchase  lands  for  the  purpose  of  irrigation  and  im- 
provement, for  the  raising  of  crops  thereon,  and  the  sale  and  dis- 
posal thereof,  when  so  improved. 
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It  18  alleged  that  the  power  Tested  in  appellee  by  its  charter, 
which  is  made  part  of  the  bill>  as  an  exhibit^  was  to  examine,  sar^ 
vey  and  pnrchaee  lands  and  interests  therein,  water-conroes  or  in- 
terests therein,  for  the  pnrpose  of  irrigating  the  lands  that  might 
be  so  purchased,  and  facilitating  crops  in  dry  seasons,  and  to  im- 
prove and  cultivate  such  crops  chiefly  as  require  irrigation  to  pro- 
duce the  largest  returns,  and  that  appellee  had  no  power  to 
purchase  and  hold  lands  for  any  other  purpose «;  that  appellee  has 
not  purchased  any  lands  for  the  purpose  of  irrigation,  or  for  any 
object  contemplated  by  its  charter,  but  that  appellee  has  purchased 
a  large  quantity  of  land,  worth  aboufc  $600,000,  holds  improved 
and  unimproved  city  real  estate,  announces  its  intention  to  erect 
buildings  on  part  of  its  vacant  city  property,  and  that  it  has  been, 
since  its  organization,  and  now  is,  engaged  in  purchasing  land% 
city  lots,  the  improvement  of  said  lots  for  the  purpose  of  sale  and 
rental,  and  in  the  purchase  of  tax  certificates,  and  in  loaning 
money  on  bonds  and  mortgages,  etc. 

Appellant  insists  that  the  purchase  of  the  land  and  the  loaning 
of  the  money  and  taking  notes  therefor  were  contrary  to  positive 
statutes,  and  therefore  void. 

The  act  of  March  1,  1867,  under  which  appellee  first  became 
incoi'porated,  by  its  first  section,  empowers  "The  Land  Improve«- 
ment  and  Irrigation  Company  to  have,  hold,  possess  and  enjoy,  by 
themselves,  successors  and  assigns  forever,  lands^  tenements,  heredity 
aments,  goods,  chattels,  ohoses  in  action,  and  effects  of  every  kind> 
and  the  same  to  grant,  sell,  alien,  invest,  loan  and  dispose  oi ; " 
and  the  fourth  section  of  that  act  is  as  follows  : 

**  The  chief  objects  of  this  association  shall  be  to  examine,  surrey 
and  purchase  lands  or  interests  in  lands,  water-courses  or  intereste 
therein,  which  are  as  near  as  may  be  adapted  by  natare  to  the  use 
of  water  to  irrigate  the  same,  to  facilitate  the  growth  of  crops  in 
dry  seasons,  and  to  improve  and  cultivate  the  same  fot  such  orc^ 
chiefly  as  require  irrigation  to  produce  the  largest  returns.''  Private 
Laws  of  1867,  Vol.  «,  p.  241. 

Section  21  of  the  general  incorporation  law,  approved  Maroh  S8> 
1872,  under  which  appellee  changed  its  name  and  increased  lie 
capital,  contains  this  proviso  :  ^'  And  provided  further,  that  any 
corporation  other  than  corpoi^tions  for  manufacturing  purposes, 
availing  itself  of  at  accepting  the  benefits  of,  or  foilned  under  this 
act  (except  the  mere  change  of  name),  shall  be  subjeot  to  the 
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general  laws  of  this  State  now  in  force^  or  which  may  hereafter  bo 
passedy  regulating  corporations  of  like  character/^    2  Oross,  50. 

One  of  the  general  laws  then  and  still  in  force  regulating  corpora-- 
tions  provides  that  '^no  foreign  or  domestic  corporation  estab- 
fished  or  maintained  in  any  way  for  the  pecuniary  profit  of  its 
stockholders  shall  purchase  or  hold  real  estate  in  this  State/^ 
except  as  provided  for  in  that  act.    2  Gross,  106,  §  36. 

Section  10  of  that  act  authorizes  corporations  to  ^'  own,  possess 
and  enjoy  so  much  real  and  personal  estate  as  shall  be  necessary  for 
the  tn^saction  of  their  business/^  and  *'  to  sell  and  dispose  of  the 
flame  when  not  required  for  the  uses  of  the  corporation  ;''  and  it 
contains  a  proviso  that  ''all  real  estate  so  acquired  in  satisfaction 
<if  any  liability  or  indebtedness^  unless  the  same  may  be  necessary 
and  suitable  for  the  business  of  such  corporation,  shall  be  offered  a^ 
public  auction,  at  least  once  every  year/'  etc. 

In  case  any  corporation  shall  fail  to  sell  such  lands,  it  is  made 
the  duty  of  the  State's  attorney  of  the  proper  county  to  proceed 
Against  the  corporation,  by  inf(»*mation,  to  the  end  that  such  lands 
diaU  be  decreed  to  be  sold.    2  Gross,  108. 

And  the  first  section  authorizes  corporations  to  be  formed  in  the 
mannet  by  the  act  provided,  for  any  lawful  purpose  except  bank^ 
ing,  ineurance,  real  estate,  brokerage,  the  operation  of  railroadil^ 
and  the  business  of  loaning  money.  Conceding  that,  in  determine 
ing  appellee's  powers,  these  several  provisions  must  be  construed 
tci|g<ether,  and  that  appellant's  construction,  that  appellee  has 
authority  only  to  examine,  survey  and  purchase  lands  or  interests 
in  land%  'v^ater-oourses  or  interests  therein,  which  are  as  near  as  may 
be  adapted  by  nature  to  the  use  of  water  to  irrigate  the  same,  etc., 
10  correct,  does  it  follow  that  the  title  to  lands  conveyed  to  and 
held  by  it  for  other  and  different  purposes  is  absolutely  void,  and 
may  be  so  dedared  at  the  instance  of  the  grantor  seeking,  for  that 
eause  alone,  to  repossess  himself  of  the  property  ? 

The  authorities  cited  in  the  brief  for  appellant  —  Bank  U.  S.  v. 
Owens,  %  Peters,  638-9  ;  Munsell  v.  Temple,  3  Gilm.  93  ;  Ciru  Huty 
eU.  T.  JtosefUhAly  65  IlL  91 ;  Green  v.  Setfmmrj  3  Sandf.  Gh.  292  ^ 
Smith  v.  Brenrdeyf  Douglas,  696 ;  and  Browning  v.  Morrisy  Cowp. 
790-^  recognize  the  general  doctrine  that  a  contract  prohibited  by 
stottite  or  against  the  manifest  policy  of  the  law  is  void  ;  ftnd  in 
OarroU  v.  Eaet  St.  Louis,  67  IlL  568 ;  s.  o.,  16  Am*  Rep.  632,  also 
oitod  by  i^pelltat,  the  question  before  us  was»  whether  a  corporis 
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tion,  created  in  another  State  for  the  sole  purpose  of  buying  and 
selling  lands,  has  power  to  purchase  and  hold  title  to  lands  in  this 
State,  and  we  held  that  it  has  not,  because  it  would  tend  to  create 
perpetuities,  and  is  against  the  general  policy  of  our  legislation. 

In  a  more  recent  case  {Starkweather  t.  The  American  BiNe 
Society,  72  HL  50  ;  s.  c,  22  Am.  Bep.  113),  the  same  doctrine  was 
re-asserted. 

There  seems  to  us,  however,  to  be  this  important  distinction 
between  the  principle  recognized  in  these  authorities  and  that  ap- 
plicable here.  There  by  reason  of  the  express  or  implied  prohi« 
bition  of  the  law,  the  party  is  absolutely  denied  the  power  to  acquiro 
any  rights  through  the  particular  contract.  Here,  there  is  power 
to  purchase,  receiye  conveyances  and  hold  title  to  lands,  but  it  is 
prohibited  that  they  shall  be  purchased  and  held  for  other  than  a 
prescribed  purpose.  In  the  one  case,  the  principle  affects  the 
power  of  acquisition ;  in  the  other,  it  afbcts  simply  the  use  to 
which  the  acquisition  shall  be  applied. 

There  can  be  no  question  of  the  right  of  a  stockholder  to  the  aid 
of  a  court  of  equity  against  a  corporation,  to  prevent  it  from  mis- 
applying its  capital,  or  from  doing  acts  which  would  amount  to  a 
violation  of  its  charter ;  but  the  frame  and  prayer  of  the  bill  in  the 
present  case  do  not  contemplate  such  relief,  and  we  do  not  con- 
ceive it  could  be  granted  without  material  amendment,  to  make 
which,  leave  should  have  been  asked  in  the  court  below. 

But  appellee  being  authorized  to  purchase  and  hold  lands,  and 
appeUant  having  sufficient  capacity  to  convey,  the  title  was 
obviously  vested  in  appellee  by  the  delivery  of  the  deed,  and  the 
question  whether  appellee  has,  by  its  purchase  and  use  of  lands, 
exceeded  the  powers  conferred  by  its  charter,  is  one  between  the 
State  and  appellee,  with  which  appellant,  as  a  grantor  simply,  has 
no  concern.  Banks  v.  Foitiaux,  3  Bandolph,  141 ;  Barrow  v.  Nl 
and  0.  T.  Co.,  9  Humph.  304;  Chambers  v.  St.  Louis,  29  Mo.  576; 
Attorney- General  v.  Tudor  Ice  Co,,  104  Mass.  239;  Whitman 
Mining  Co.  v.  Baker,  3  Nev.  391 ;  Hayward  v.  Davidson,  41 
Ind.  212  ;  Angell  &  Ames  on  Corp.,  %%  152-^  ;  Dillon  on  Mun. 
Corp.,  §  444  ;  Naioma  W.  and  M.  Co.  v.  Clarkin,  14  OaL  544. 

It  is  weU  observed  by  Field,  J.,  in  the  case  last  above  referred 
to,  at  p.  552 :  *'  It  would  lead  to  infinite  embarrassments  if,  in 
suits  by  corporations  to  recover  the  possession  of  their  property, 
inquiries  were  permitted  as  to  the  necessity  of  such  properly  for 
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{he  purposes  of  their  incorporation^  and  the  title  made  to  rest  upon 
the  existence  of  that  necessity/'  And  this  cannot  be  better  illus- 
trated than  by  reference  to  the  fourth  section  of  appellee's  charter, 
before  quoted.  Precisely  where  would  the  line  be  drawn  between 
those  lands  which  are,  in  the  language  there  employed/^  as  near  as 
may  be  adapted  by  nature  to  the  use  of  water  to  irrigate  the  same/' 
and  those  which  are  not  ?  If  it  were  competent  to  inquire  whether 
the  land  oonyeyed  is  such  as  is  contemplated  by  the  charter,  this 
would  have  to  be  determined,  and  in  every  conveyance  it  would  be 
material  in  determining  whether  title  vested,  or  the  deed  was  a 
nuUity. 

Our  conclusion  is,  assuming  appellant's  construction  of  the  sev- 
eral statutes  affecting  appellee's  corporate  powers,  to  be  correct 
(upon  which  we  express  no  opinion),  appellant  may,  as  a  stock- 
holder, on  a  bill  filed  for  that  purpose,  have  relief  in  equity  to 
restrain  appellee  from  acting  in  excess  or  in  violation  of  its  cor- 
porate powers ;  and  he  may  also,  as  a  citizen  of  the  State,  cause 
steps  to  be  taken  in  its  name,  for  the  same  cause,  to  have  judgment 
of  forfeiture  of  its  franchise ;  but  he  cannot,  as  a  grantor  of  lands, 
urge  such  acts  as  a  cause  for  decreeing  his  deed  void,  and  a  rescis- 
sion of  his  contract. 

Treated  as  a  bill  to  rescind  the  contract  on  the  ground  of  fraud, 

independently  of  the  questions  we  have  considered,  the  allegations 

are  insufficient. 

The  decree  is  affirmed* 

Decree  affirmed. 

Mr.  Ghiep  Justiob  Walk£B  :  I  am  in  favor  of  affirming,  unless 
complainant  should  be  required  to  refund  the  money  he  received 
from  the  company.  I  hold  that  the  company  exceeded  their  power 
in  purchasing  these  lands,  and  that  the  company  should  be  held 
to  have  taken  no  title  by  the  purchase. 
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(nni.  14S.) 

Corparaiion — Paw/r  to  hold  real  edaie  in  other  BtatSA 

▲  New  York  corporation,  authorized  by  its  charter  to  hold  real  estate  and  to 
act  as  trustee,  was  appointed  by  a  New  York  coart  trnstee,  under  the  will 
of  a  citizen  of  that  State.  Edd^  that  it  had  no  power  to  hold  real  estate  of 
the  testator  in  lUinoio.* 

BILL  by  the  United  States  Trast  Oompany  of  New  York  for  the 
appointment  of  such  oorporation  as  trustee;    The  opinion 
states  the  case. 

Obadiah  Jackson,  for  appellant. 
W.  G*  RandaU,  for  appellee. 

Walker,  0.  J.  It  appears  from  the  record  that  David  Lee,  a 
citizen  of  New  York,  died,  having  executed  his  will,  vesting 
authority  in  certain  trustees  named  in  the  wiU,  to  whom  he 
devised  his  property,  real  and  personal,  to  pay  the  income  from 
the  same  to  his  children,  during  their  lives,  and  to  divide  the  prin- 
cipal at  their  deaths  amongst  such  persons  as  the  children  should, 
by  wiU,  respectively  designate,  and  should  they  die  intestate,  then 
to  the  legal  heirs  of  such  children. 

In  March,  1870,  Mr.  Fales,  the  surviving  trustee,  resigned  hia 
position  as  such,  whereupon  the  Supreme  Oourt  of  New  Yorl^ 
after  accepting  his  resignation,  appointed  complainant  a  trustee  in 
his  stead.  The  widow  and  children  of  Lee  not  only  assented  to 
the  appointment,  but  requested  that  it  should  be  made.  By  the 
statute  of  New  York  such  a  corporation  may  be  appointed  such  a 
trustee. 

Mr.  Lee,  at  the  time  of  his  death,  owned  a  large  amount  of 
property  in  New  York,  also  large  and  valuable  real  estate  in  the 
vicinity  of  Chicago  in  this  State.  This  real  estate  is  vacant  and 
unproductive.     Complainant  has  had  the  charge  and  management 

*  See,  contra,  Thompson  v.  Waten,  12  Am.  Rep.  2AS;  s.  a,  25  BCioh.  2U. 
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of  the  estate  siace  1870;  has  paid  taxes  on  the  saooe,  and  being 
desiroas  of  selling  a  portion  of  this  property,  complainant  applied 
to  be  appointed  trnstee  by  the  Circuit  Oourt  of  Cook  county,  but 
that  court,  upon  the  ground  that  complainant  was  a  foreign  corpo- 
ration, haying  been  created  by  the  legislature  of  New  York,  and 
unable  to  hold  lands  in  this  State,  refused  to  make  the  appoint* 
ment,  and  dismissed  the  bilL  From  that  decree  this  appeal  U 
prosecuted,  and  errors  are  assigned,  and  the  case  is  submitted,  by 
stipulation  of  counsel,  on  appellant's  abstracts  and  briefs. 

The  question,  whether  foreign  corporations  may  purchase  and 
hold  real  estate  in  this  State  beyond  what  is  necessary  for  the  trans* 
action  of  their  business  or  in  collection  of  their  debts,  was  pre* 
aented  to  this  court  in  the  case  of  GarroU  t.  East  SL  Louis,  67  IlL 
568  ;  a.  0.,  16  Am.  Bep,  632.  It  was  held  in  that  case  that  such  a 
power  did  not  exist,  it  being  contrary  to  a  sound  public  policy.  A 
petition  for  a  rehearing  was  presented,  and  after  mature  consider* 
ation  it  was  denied.  The  question  was  again  presented  in  the  ca^ 
of  Starkweather  et  al  y.  The  American  Bible  Society ,  72  111.  50 ; 
a.  a,  22  Am.  Bep.  133,  which  inrolred  the  devise  of  real  estate 
lying  in  this  State.  The  same  rule  was  announced  as  in  Car* 
rolVs  case.  In  that,  as  in  the  former  case,  a  petition  for  a  rehear- 
ing was  presented,  but,  on  mature  consideration,  was  denied.  Nor 
are  we  now  disposed  to  change  the  rule  announced  in  those  cases, 
but  must  regard  the  rule  as  settled  in  this  court,  and  must 
leaye  it  to  the  General  Assiembly  to  make  any  change  they  may 
deem  for  the  best  interests  of  our  community,  when  it  shall  be 
demanded. 

But  it  is  urged  that  this  case  is  clearly  distinguishable  from  the 
cases  we  have  named,  inasmuch  as  the  complainant  would,  whilst 
taking  the  fee  to  the  premises,  only  hold  it  in  trust  for  the  purposes 
of  the  will  and  for  the  use  of  the  children  of  Lee.  Conceding  this 
to  be  true,  in  what  does  it  differ  from  the  other  cases?  The  law 
is  well  settled  that  a  corporation  and  the  ofEcers  who  govern  and 
control  it  and  its  operations  are  only  trustees  for  the  benefit  of  the 
stockholders,  creditors  and  others  having  an  interest  in  its  affairs. 
Such  bodies  are  largely  under  the  control  of  courts  of  equity,  on 
the  principle  that  they  are  trustees ;  and  if  appellant  should  be 
appointed  a  trustee  for  this  property,  the  trust  would  devolve  upon 
them,  as  does  the  holding  of  their  corporate  property  —  the  one 
they  would  hold  for  the  use  of  the  heirs,  the  other  for  the  use  of 
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the  stockholders.     No  difference  in  principle  is  perceived  in  the 
two  classes  of  cases. 

•  To  permit  snch  bodies  to  hold  lands  in  trust  by  deed  of  convey- 
ance or  by  devise  would  be  to  accomplish  the  same,  and  precisely 
the  same  thing  as  to  permit  the  corporation  to  receive  the  property 
without  declaring  the  trust  in  the  deed  or  will.  In  this  latter  mode 
the  law  creates  and  implies  a  trust  that  it  is  held  for  the  use  of  the 
shareholders,  and  requires  them  to  account  to  the  shareholders  for 
all  profits  arising  from  the  property  of  the  corporation;  and  a  deed 
or  will  that  declares  the  trust  only  does  what  the  law  does  with  cor- 
porations without  the  declaration.  It  is  obvious  to  all  minds  that 
if  an  individual  were  to  convey  land  to  a  corporation,  to  hold  for 
the  use  of  the  shareholders  of  the  body,  he  would  thereby  do  no 
more  than  if  he  conveyed  it  without  declaring  any  trust,  unless,  in 
the  former  case,  the  company  would  be  powerless  to  sell  and  be 
compelled  to  hold  in  perpetuity,  even  beyond  the  power  of  the  law 
to  break  in  on  the  trust  and  to  divest  the  title,  whilst  in  the  latter 
case  the  corporation  would  have  power  to  sell. 

If  such  trusts  were  allowed  to  be  created,  then  perpetuities  would 
be  established  beyond  all  control.  If  permitted,  a  person  desiring 
to  create  a  perpetuity  in  favor  of  his  posterity  would  only  have  to 
convey  land  to  a  corporation  having  a  perpetual  charter,  declare 
the  trusts,  and  induce  the  corporate  body  to  accept  the  trust. 
The  body  would  then  be  under  the  control  of  equity,  which  would 
require  the  trust  to  be  executed  and  the  profits  of  the  estate  applied 
according  to  the  terms  of  the  deed.  And  if  the  (General  Assembly 
were  to  require  the  sale  of  the  property  thus  vested,  the  court 
would  be  met  with  the  objection  that  the  General  Assembly  is 
powerless  to  affect  vested  rights.  Nor  is  it  any  answer  to  say  that 
our  statutes  require  real  estate,  beyond  such  as  is  necessary  for  the 
transaction  of  their  business,  to  be  sold  at  stated  periods,  as  the 
General  Assembly  could  not  have  contemplated  such  bodies  would 
hold  property  in  trust  for  individuals,  and  a  case  like  the  present 
was  not  intended  to  be  embraced  in  its  provisions.  But  if  it  should 
be  conceded  that,  if  this  corporation  should  be  appointed  a  trustee, 
as  desired,  and  that  it  would  be  compelled  to  sell  the  property,  as 
required  by  our  statute,  the  will  of  the  testator  might,  for  aught 
we  know,  bo  entirely  frustrated,  the  trust  defeated,  and  the  fund 
perverted. 
Again,  our  statute  has  not  authorized  such  bodies  to  eieroise 
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and  perform  such  trusts,  and  the  fact  that  it  is  expressly  author- 
ized by  the  New  York  statute  is  a  strong  implication  that  it 
was  there  considered  that  there  was  no  such  common-law  right> 
and  that  to  be  exercised  it  must  be  conferred  by  statutory  enact- 
ment It  is  said  by  Angell,  in  his  work  on  Corporations,  p.  100, 
that  it  is  laid  down  by  eminent  writers  that  a  corporation  cannot 
be  seized  of  lands  to  the  use  of  another,  and  that  it  is  incapable  of 
any  use  or  trust  To  sustain  this  position,  he  refers  to  Bacon  on 
Uses,  67 ;  Gilbert  on  Uses,  by  Sugden,  7  a;  Kyd  on  Corporations, 
72 ;  Plowd-  102 ;  1  Cruise's  Dig.,  tit  11,  Uses,  ch.  2,  §  16. 

Hill,  in  his  work  on  Trusts,  p.  48,  says:  **  In  consequence  of  the 
statutes  of  mortmain,  unless  a  corporate  body  possess  a  license 
from  the  crown,  it  cannot  now  acquire  or  hold  fresh  real  estate, 
either  beneficially  or  as  a  trustee  for  the  benefit  of  others.  Thus, 
in  a  devise  of  lands  to  a  body  corporate,  the  trust  is  void  at  law, 
and  the  legal  estate  descends  to  the  heir  at  law  ;  but  the  trust,  if 
sufficiently  created,  will,  in  such  a  case,  fasten  itself  upon  the 
estate,  and  the  heir  will  be  decreed  to  be  a  trustee  to  the  use  of  the 
will.'*  And  he  refers  to  Powletf  v.  Chchrnahert?  Gom.^  1  Bro.  C.  0. 
81,  in  support  of  the  proposition. 

There  are,  howeyer,  authorities  which  hold  that  a  corporate 
body  may  hold  lands  in  trust  for  other  persons,  and  for  purposes 
unconnected  with  the  business  or  affairs  of  the  company.  Bat 
these  authorities  are  not  agreed  as  to  the  manner  in  which  the 
property  is  held,  some  holding  that  the  title  yests  in  the  indiyidual 
members  of  the  corporation,  to  be  held  for  the  purposes  of  the 
trust,  whilst  others  hold  the  title  vests  in  the  body  and  not  the 
individuals;  but,  whether  such  bodies  may  so  act  independent 
of  power  conferred  upon  them  for  the  purpose,  may  be  in  doubt, 
but  we  incline  to  the  belief  that  sound  public  policy  should  with- 
hold the  power.  There  is  no  inconvenience  in  requiring  such 
trust  and  confidence  to  be  limited  to  natural  persons,  who  are  not 
only  controlled  by  an  enlightened  conscience,  but  are  amenable  to 
the  law  to  a  greater  extent  than  are  such  bodies.  The  natural 
person  may  be  attached  for  a  contempt  in  refusing,  under  a  decree 
of  court,  to  execute  the  trust,  whilst  the  corporate  entity  could  not 
be  thus  coerced  to  execute  the  decree,  but  those  exercising  the  fran- 
chises might  be,  if  within  the  jurisdiction  of  the  court ;  but  when 
the  corporation  is  not  within  our  State,  a  court  of  equity  cannot 
even  exercise  that  control  over  it  or  its  directors. 
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Bufc,  whatever  may  have  been  the  common  law  as  to  dome^Q 
corporations,  we  should  regard  a  foreign  corporation  as  liable  to  be 
placed  in  the  position  of  an  alien.  All  the  authorities  agree  tlu4 
an  alien  cannot  be  a  trustee,  and  the  reported  cases  agree  that  % 
State  may,  at  pleasure,  prohibit  foreign  corporations  from  transact* 
ing  business  within  its  limits  —  that  it  is  only  by  peimission,  ex« 
press  or  implied,  that  such  bodies  or  their  acts  in  the  State  are 
recognized  as  legal  or  valid.  Then,  even  if  there  was  legal  power 
to  appoint  such  a  body  to  such  a  position,  why  make  the  appoint-* 
ment,  when  the  General  Assembly  may,  at  any  time,  legally  prohibit 
appellant  from  transacting  any  business  in  the  State  ?  There  is  no 
statute  requiring  the  courts  to  make  such  an  appointment  This 
would,  of  itself,  be  sufficient  ground  to  warrant  the  chancellor  in  re-- 
fusing to  make  the  appointment,  even  if  not  restrained  by  the  law. 

We  are  unable,  after  a  careful  consideration  of  all  the  questions 
presented  by  this  record,  on  principh,  to  distinguish  it  from  the 
former  decisions  of  this  court.  It  is  apparent  that  to  permit  suoli 
bodies  to  hold  lands  in  unlimited  amounts,  and  for  definite  periods 
of  time,  would  be  attended  with  all  the  inconveniences,  if  not 
greater,  than  to  permit  them  to  hold  in  their  own  right,  and  it 
would,  we  think,  operate  as  a  violation  of  our  statute,  which  has 
limited  the  amount  and  time  such  bodies  may  hold  lands,  as  well 
as  the  purposes  for  which  it  may  be  acquired.  It  is  true,  in  thia 
case  it  would  not  create  a  perpetuity,  but  we  are  at  a  loss  to  see 
that  we  could,  on  principle,  distinguish  it  from  a  lease  for  a  thou- 
sand years  or  other  long  time,  practically  amounting  to  a  perpetoitj. 
The  only  difference  seems  to  be  the  duration  of  the  estate,  both, 
practically,  withdrawing  such  property  from  general  use  and  power 
to  alienate  it. 

The  fifth  section  of  the  general  incorporation  act  (Laws  1871«*3, 
p.  298)  authorizes  corporations  in  this  State  to  own,  possess  and 
enjoy  so  much  real  and  personal  estate  as  shall  be  necessary  for  the 
transaction  of  their  business,  and  may  sell  and  dispose  of  the  same 
when  not  required  for  the  use  of  the  corporation.  That  section 
further  provides,  that  all  real  estate  acquired  in  satisfaction  of  any 
liability  or  indebtedness,  unless  it  may  be  necessary  and  suitable 
for  the  business  of  such  corporation,  shall  be  offered  at  public 
auction,  at  least  once  every  year,  at  the  door  of  the  court-house  of 
the  county  wherein  the  same  may  be  situated,  or  on  the  premiaas 
so  to  be  sold,  after  giving  notice,  etc.,  and  the  sale  shall  be  ms^ 
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whenever  the  price  offered  shall  be  not  less  than  the  claim  of  such 
corporation,  including  interest,  costs  and  other  expenses.  And  the 
section  contains  a  proviso,  that  in  case  the  corporation  shall  not 
sell  the  lands  within  five  years  at  public  or  private  sale,  it  shall  be 
the  duty  of  the  State's  attorney  to  proceed,  by  information.in  the 
Circuit  Court,  against  the  corporation,  and  the  court  is  given  juris- 
diction to  order  llie  sale  of  such  lands,  and  when  thus  sold  the 
proceeds,  after  deducting  the  costs,  etc.,  are  required  to  be  paid  to 
the  corpoi*ation. 

The  twenty-sixth  section  of  the  same  act  provides  :  ^^  And  no  for- 
eign or  domestic  corporation,  established  or  maintained  in  any  way 
for  the  pecuniai-y  profit  of  its  stockholders  or  members,  shall  purchase 
or  hold  real  estate  in  this  State,  except  as  j^rovided  for  in  this  act.** 

From  these  provisions  it  is  manifest  that  the  legislature  intended 
to  absolutely  prohibit  such  bodies  from  acquiring  or  holding  real 
estate,  except  so  far  as  might  be  necessary  for  the  transaction  of 
their  business,  or  such  as  might  be  purchased  in  satisfaction  of 
claims  and  indebtedness  in  favor  of  the  corporation.  The  enact- 
ment operates  as  a  prohibition,  and  applies  as  well  to  domestic  as 
to  foreign  corporations.  It  cannot  be  pretended  that  this  real 
estate  is  necessaiy  for  the  business  of  the  company,  or  that  it  is 
being  acquired  in  satisfaction  of  any  indebtedness  or  other  claim  due 
the  corporation,  and  the  prohibition  of  the  statute  against  holding 
as  well  as  purchasing  otherwise  than  as  authorized  by  that  act. 

Now,  this  is  &  foreign  corporation,  proposing  to  transact  busi- 
ness in  this  State,  and  asks  the  court  to  invest  it  with  title  to  a 
large  quantity  of  real  estate,  not  that  it  may  hold  the  same  for  any 
of  the  purposes  named  in  the  fifth  section  of  the  act,  but  for 
another  and  different  purpose,  and  one  that  is  prohibited  by  the 
twenty-sixth  section. 

To  grant  the  prayer  of  the  bill,  we  think,  would  be  in  direct 
conflict  with  the  statute,  and  being  so,  the  court  below  did  right 
in  dismissing  the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  McAllister  and  Mr.  Justice  Sheldon  dissenting, 
on  the  ground  that  the  principles  of  the  former  decisions  of  this 
court,  referred  to  in  the  oi>inion  of  the  majority  of  the  court,  do 
not  apply  to  the  circumstances  of  this  case,  and  the  statute  of  1871-2 
can  have  no  operative  effect,  this  case  falling  within  none  of  its 
provisions. 

Vol.  XXIV,— 31 
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Confici  oflatM — Ante-nuptkU  contract,  by  what  law  governed. 

An  ante-nuptial  contract,  made  between  parties  residing  in  Switzerland,  where 
tliej  intended  to  remain,  provided  that  the  wife  should  have  half  the  piop- 
ertj  acquired  during  the  marriage.  Afterward  the  parties  moved  to  Illi- 
nois, where  the  husband  acquired  real  property  and  the  wife  died.  Heid, 
that  the  real  estate  was  not  subject  to  the  contract,  and  that  the  wife's  heixa 
could  claim  nothing  thereunder. 

4  CTION  to  recover  property.    The  opinion  states  the  case. 

Bichfordy  Bowen  £  Moloney y  for  appellant. 

BMshnelly  Bull  <&  Gilman,  for  appellees. 

•  ScoTT^  J.  In  1850^  at  the  residence  of  the  parties  in  Switzerland, 
appellant  entered  into  an  ante-nuptial  agreement  with  Marie  Eliza- 
beth Pellochoux  whom  he  afterward  married.  It  was  executed  and 
attested  with  all  the  usual  formalities^  and  was  doubtless  valid  by 
the  laws  of  the  canton  where  it  was  made. 

The  three  principal  paragraphs  are  as  follows  : 

^'1.  The  future  husband  associates  and  renders  his  future  wife 
partaker  of  half  the  property  acquired  during  their  marriage. 

^'  2.  The  furniture  of  the  contracting  parties  once  inherited  and 
inventoried  will  be  confounded  and  divisible  into  two  equal  parts, 
between  the  conjoints. 

''  3.  Joseph  Nicolas  Besse^  as  well  for  his  wife,  Marie  Madeline 
Metroz,  as  himself,  both  present,  and  natives  of  Orsieres,  where 
they  now  live,  desiring  to  prove  to  the  young  couple  their  approval 
of  re-union  to  be  contracted,  give  to  their  son,  Joseph  Nicolas, 
half  of  their  immovable  as  well  as  movable  property,  on  the  close 
conditions  that  the  conjoints  will  work  the  other  half  still  retained 
and  belonging  to  said  parents.  The  parents  of  tli  .^  groom  now  for- 
sake all  claim  to  what  they  will  acquire  from  this  day  in  favor  of 
the  conjoints — the  whole  being  gratefully  accepted  by  the  receivers. 

**  The  parties,  bringing  a  modification   to  clause  No.  2,  have 
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agreed  that  the  furniture  inherited  or  now  inherited  will  be  divided 
between  the  couple,  without  any  regard  to  their  production  from  the 
time  of  their  marriage. 

'-  The  bride's  parents,  both  present^  take  upon  themselves  the 
obligiition  to  leave  their  daughter  Marieashai'e  of  their  succession, 
equal  to  a  share  of  each  of  the  children  of  the  same  bed.*' 

Other  relatives  were  present,  who  made  gifts  to  the  bride  and 
groom,  but  the  givers  reserved  the  possession  during  their  life-time. 

Within  a  few  years  after  their  marriage,  appellant  and  his  wife 
came  to  this  State.  On  their  arrival  in  this  country  they  had  no 
considerable  property  or  money.  Tlio  real  estate  in  controversy  was 
all  acquired  after  the  change  of  domicile,  by  their  united  industry, 
the  tide  to  which  was  taken  in  tiie  name  of  appellant.  In  18G9 
Marie  Elizabeth  died,  never  having  had  any  children.  Appellees 
are  her  heirs  at  law,  being  her  brothers  and  sister.  Under  the  pro- 
visions of  the  ante-nuptial  contract,  they  claim  they  are  entitled  to 
one-half  of  all  the  property,  both  i*eal  and  personal,  acquired  by 
appellant  previous  to  the  death  of  his  wife. 

The  original  contract  is  written  in  the  French  language,  and  if 
the  translation  found  in  the  record  is  correct,  it  must  be  conceded 
there  is  much  obscurity  in  its  provisions.  Appellees  having  pre- 
sented it,  the  translation  must  be  taken  as  correct,  for  the  pur- 
poses of  this  decision. 

The  words  that  are  supposed  to  create  an  estate  in  the  wife 
equal  to  one-half  of  all  the  property  acquired  during  marriage  are 
of  doubtful  meaning.  They  have  no  definite  signification,  like 
well-understood  legal  terms.  The  langtiage  is,  he  '^associates  and 
renders  his  future  wife  partaker  of  one-half  the  property  acquired 
during  marriage."  How  is  she  rendered  "  partaker  ? "  Is  she 
given  the  use  of  the  property  during  the  marriage  relation,  or  is 
she  to  be  invested  with  the  title  of  an  undivided  lialf  as  of  an  abso- 
lute ownership  ?  No  words  are  used  which,  in  their  ordinary  or 
legal  import,  define  what  estate  she  takes,  and  none  are  used  that 
convey  the  idea  the  estate*,  whatever  it  is,  shall  descend  to  her 
heirs.  If  we  concede  the  view  of  the  law  contended  for,  that  the 
ante-nuptial  contract  is  operative  and  binding  as  to  property 
acquired  after  the  change  of  the  matrimonial  domicile,  the  decision 
could  be  rested  on  the  construction,  it  was  only  intended  to  make 
the  wife  "  partaker  "  in  the  use  of  one- half  of  the  property  acquired 
during  marriage,  and  that  no  intention  was  manifested  to  invest 
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her  with  an  estate  of  inheritance,  in  ease  she  should  die  before  her* 
husband,  that  would  descend  to  heir  heirs.  This  view  is  strength- 
ened by  reference  to  the  3d  clause,  where  the  parents  of  the  groom 
give  to  their  son,  not  to  the  future  wife,  one-half  of  their  immovable 
and  movable  property,  **  on  the  close  conditions  the  conjoints  will 
work  the  other  half  still  retained  and  belonging  to  said  parents." 

It  could  not  have  been  the  intention  to  continue  a  community  of 
interest  between  their  son  and  the  heirs  of  the  future  wife,  in  case 
she  should  die  first.  The  construction  insisted  upon  would  pro- 
duce this  result,  however  irrational  it  may  appear  to  be.  But  inde- 
pendently of  this  construction  of  the  contract,  the  law  itself  would 
not  continue  a  community  of  interest  between  the  husband  and 
the  heirs  of  his  wife.  In  Murphy^s  Heirs  v.  Murphy,  5  Martin,  83, 
it  was  decided,  when  persons  intermarried  in  a  country  where  the 
local  laws  create  a  community  of  goods,  and  remove  to  a  country 
where  that  principle  does  not  prevail,  the  community  will  not  con- 
tinue between  the  husband  and  their  children  after  the  death  of 
the  wife. 

It  will  be  observed,  the  parents  of  the  bride  take  upon  themselves 
the  obligation  to  leave  to  their  daughter  Marie  a  share  of  their  suc- 
cession, equal  to  a  share  of  their  own  children.  This  would  clearly 
be  the  separate  estate  of  the  wife.  Thus  it  will  be  seen,  when  all 
the  provisions  of  the  instrument  are  read  together,  it  was  the  in- 
tention the  husband  and  wife  should  each  have  separate  property. 
It  was  so  expressly  stated  in  the  contract,  and  what  the  husband 
rendered  the  wife  "  partaker  "  of  must  have  been  the  use  of  the 
property  during  the  marriage  relation,  and  not  the  absolute  owner- 
ship of  any  distinct  portion. 

But,  regarding  the  other  construction  as  the  true  one,  that  the 
words  "  render  her  partaker"  give  the  wife  an  undivided  interest 
in  all  the  property  that  should  be  acquired  during  marriage,  still 
we  do  not  see  upon  what  principle  the  position  assumed  by  counsel 
can  be  maintained. 

The  contract  associating  the  parties  thereto  as  joint  partakers  in 
the  property  to  be  acquired  during  marriage  does  not  specify  any 
place  where  it  is  to  be  performed.  But  we  are  not  left  in  doubt  on 
this  point  An  examination  of  its  provisions  shows  it  could  not 
be  fully  performed  at  any  place  other  than  the  place  where  it  was 
entered  into,  viz.:  at  the  place  of  the  matrimonial  domicile.  This 
is  apparent  from  the  provisions  of  the  third  paragraph. 
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But  the  property  which  is  the  subject  of  this  litigation  was  all 
acquired  after  the  husband  and  wife  had  changed  their  domicile 
and  taken  up  their  permanent  abode  in  a  country  foreign  to  the 
matrimonial  domicile.  The  question  that  presents  itself  is,  whether 
the  after-acquired  property  will  be  affected  by  the  provisions  of  the 
ante-nuptial  contract,  or  whether  the  law  of  the  actual  domicile  in 
a  foreign  country  will  govern  as  to  all  future  acquisitions. 

What  effect  is  to  be  given  to  ante-nuptial  agreements,  where 
parties  have  changed  their  domicile  and  made  new  acquisitions,  has 
been  the  subject  of  much  discussion.  There  is  great  confusion  and 
contradictory  statements  in  the  opinions  of  jurists,  in  all  countries, 
on  this  question. 

The  general  doctrine  is,  no  doubt,  as  stated  by  the  text  writers  : 
Where  there  is  an  express  ante-nuptial  contract,  it  will  generally 
be  admitted  to  govern  all  the  property  of  the  parties,  not  only  in 
the  matrimonial  domicile  but  in  every  other  place,  unless  it  contra- 
venes some  law  or  principle  of  public  policy  of  the  country  where 
it  IS  souo;ht  to  be  enforced.  Story's  Confl.  of  Laws,  §  143  ;  Whar- 
ton's ConfL  of  Laws,  §  197. 

But  Mr.  Justice  Story  adds  :  *•  Where  there  is  no  express  nup- 
tial contract  at  all,  or  none  speaking  to  the  very  point,  the  question 
what  rule  ought  to  govern  is  surrounded  with  more  diflBculty." 
The  author  then  enters  upon  an  elaborate  review  of  the  whole 
subject,  and  among  others  reaches  these  conclusions  : 

*'  1.  Where  there  is  a  marriiige  between  parties  in  a  foreign 
country,  and  an  express  contract  concerning  their  rights  and  prop- 
erty, present  and  future,  that,  as  a  matter  of  contract,  will  be  held 
equally  valid  everywhere,  unless,  under  the  circumstances,  it 
stands  prohibited  by  the  laws  of  the  country  where  it  is  sought  to 
be  enforced.  It  will  act  directly  on  movable  property  everywhere, 
but  as  to  immovable  property  in  a  foreign  territory,  it  will,  at  most, 
only  confer  a  right  of  action,  to  be  enforced,  according  to  the 
jurisprudence  rei  sit  a, 

"  2.  Where  such  an  express  contract  applies,  in  terms  or  i\itent 
only,  to  present  property,  and  there  is  a  change  of  domicile,  the 
law  of  actual  domicile  will  govern  the  rights  of  the  parties  as  to  all 
future  acquisition."    Story's  Confl.  of  Laws,  §§  184  and  185. 

The  doctrine  of  the  text  has,  for  its  support,  the  best  considered 
cases  on  this  subject,  so  far  as  we  have  examined  them.  In  Louisi- 
ana, cases  involving  these  principles  have  been  the  most  elaborately 
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discussed  of  any  arising  in  this  country.  The  jurisprudence  of 
that  State  is  founded  on  the  principles  of  the  French  and  Sp:iuisli 
laws,  which  create  a  community  of  interest  between  husbanil  and 
wife  as  to  all  acquests  and  gains,  and  the  frequent  removah  from 
and  into  States  where  tliat  principle  does  not  prevail,  has  produced 
litigation  involving  the  principles  wc  arc  considering.  The  decis- 
ions of  the  courts  of  that  State  evince  great  learning  and  reseurcli. 

As  was  said  in  Gale  x.DavW  Heirs,  4  Martin,  645  :  "  Though  it 
was  once  a  question,  it  seems  now  to  be  settled,  that  where  a  couple 
emigrate  from  the  country  w^here  their  marriage  w^as  contracted, 
into  another,  the  laws  of  which  are  different,  the  property  which 
they  acquire  in  the  place  where  they  have  moved  is  governed  by 
the  laws  of  that  phice." 

This  principle  was  again  recognized  in  Murphy^s  Heirs  v.  Murphy^ 
svpra.  This  latter  case  is  an  authorily  for  the  first  proposition 
cited  from  Judge  Story's  work.  The  second  proposition  rests 
upon  the  principle  of  Oale  v.  Davis*  Heirs,  supra,  and  Saulw  His 
Creditors,  5  Martin  (X.  S.),  509. 

The  latter  proposition  might  be  somewhat  morecomj)rehensively 
stated.  Not  only  where  there  is  no  contract  sjieaking  directly  to« 
the  ])oint,  but  where  it  clearly  appears  it  was  to  apply  to  personal 
property  only,  or  to  be  porformed  only  in  the  country  where  made, 
and  there  has  been  a  change  of  the  matrimonial  domicile,  the  law 
of  the  actual  domicile  will  control  as  to  all  property  thereafter 
acquired.  Thus,  in  Fuss  v.  Fuss  et  ah,  24:  Wis.  256,  where  there 
was  apost-nui)tial  contract  as  to  property  between  persons  married 
and  domiciled  in. Prussia,  who  then  owned  no  property  elsewhere, 
and  it  did  not  appear  they  contemplated  a  cliange  of  domicile,  nor 
that  there  was  any  intention  manifested  to  have  it  control  property 
that  might  be  acquired  in  any  foreign  country,  it  was  decided  the 
after-acquired  i)roperty,  held  in  the  name  of  the  husband,  was  not 
affected  by  the  contract,  and  was  subject  to  be  disposed  of  by  him, 
by  will  or  otherwise,  according  to  the  laws  of  the  actual  domicile. 

The  case  of  Castro  v.  lilies,  22  Tex.  479,  is  a  well-considered  case, 
and  announces  a  doctrine  which  has  its  foundation  in  reason  as 
well  as  in  natural  justice,  viz.:  Where  there  has  been  a  change  of' 
domicile,  though  there  be  an  express  contract,  if  it  do  not  expressly 
provide,  or  the  intention  be  not  manifest,  it  is  to  apply  to  and 
govern  all  after-acquired  property,  wherever  the  parties  may  reside, 
it  will  not  affect  real  property  situated  in  a  new  domicile.    The 
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reasoning  in  Saul  v.  His  Creditors,  sfipra,  is  cited  in  support  of 
this  view  of  the  law,  to  which  may  be  added  Le Breton  v.  MileSy  8 
Paige,  201  ;  Kneeland  v.  Ensley^  Meigs,  620  ;  Gale  v.  Davis'  Heirs, 
svpra  ;  Lyon  v.  Knotty  20  Miss.  548. 

In  the  case  at  bar  there  is  nothing  in  the  contract,"  speaking  to  the 
very  point,"  that  manifests  any  intention  that  all  future  acquisitions 
of  property  in  foreign  countries  should  bo  con  trolled  by  it.  It  will 
bear  no  such  construction.  As  before  s:iid,  it  appears,  on  the  face 
of  the  agreement,  it  was  to  be  and  could  not  be  fully  performed 
elsewhere  than  in  the  canton  where  the  parties  resided,  in  Switzer- 
land. When  it  was  entered  into  it  could  not  have  been  the  inten- 
tion to  change  their  domicile,  and  it  certainly  never  entered  the 
minds  of  the  parties  it  should  affect  the  property  that  might  there- 
after bo  acquired  in  foreign  countries. 

The  position  of  counsel  is  not  strengthened  by  the  allegation  in  the 
bill,  that,  by  the  force  and  effect  of  the  contract,  as  construed  by 
the  laws  of  the  canton  where  the  contracting  parties  resided,  Marie 
Elizabeth  would  be  entitled  to  the  undivided  one-half  of  all  the 
property  which  the  husband  then  owned  or  should  thereafter 
accfiiirc  during  the  marriage.  It  may  be  this  would  be  the  true 
cohstruction  had  they  remained  in  Switzerland,  but  assuming  the 
parties  contracted  with  reference  to  the  laws  of  their  domicile,  and 
that  such  laws  entered  into  and  formed  a  part  of  the  contract 
itself,  still,  they  could  have  no  extra-territorial  effect.  Notwith- 
standing the  local  laws  may  form  a  part  of  the  contract,  the  extent 
of  those  laws  is  limited  to  the  dominion  of  the  sovereign  power 
that  enacts  it.  It  is  not  by  virtue  of  the  laws  of  a  foreign  State, 
bnt  by  comity  that  exists  between  nations,  that  an  ante-nuptial 
contract,  executed  there,  is  allowed  to  control  as  to  the  acquisition 
of  property  over  our  customs  and  positive  laws.  Xo  contract, 
either  express  or  implied,  can  give  to  the  local  laws  a  more  extended 
force  than  they  really  had.  In  all  marriages,  the  parties  may  be 
presumed  to  tacitly  adopt  tho  laws  of  their  domicile,  and  to  agree 
to  be  governed  by  them,  but  tho  obligation  will  be  limited  by  the 
extent  of  those  laws.  Construing  this  contract  as  though  the  local 
laws  of  the  canton  constitute  a  part  of  it,  it  will  not  be  any  more 
obligatory  for  that  reason  in  another  jurisdiction.  Outside  the 
territorial  force  of  local  laws,  such  implied  or  tacit  contract  would 
cease  to  control  the  acquisition  of  property  in  another  country  to 
which  they  might  remove.     The  laws  of  the  matrimonial  domicile 
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do  not  travel  with  the  parties,  and  no  contract  can  give  them 
vitality  or  effective  force  here.  No  State  is  bound  to  admit  the 
force  of  a  foreign  law  as  controlling  within  its  jurisdiction.  By 
comity  we  permit  express  contracts  to  have  the  same  force  and 
effect  as  in  the  countries  where  made,  but  not  their  local  laws. 
LeBreton  v.  Bouchety  3  Martin,  60. 

We  are  of  opinion  our  laws  must  govern  as  to  property  acquired 
by  appellant  and  his  wife  during  their  residence  in  this  State. 
There  is  no  express  contract  to  the  contrary.  The  contract  was 
manifestly  to  be  performed  in  the  ci^nton  where  the  parties  were 
domiciled  when  they  entered  into  it  It  is  local  in  its  effect  and 
operation,  and  it  could  not  have  been  the  intentipn  it  should  con- 
trol the  acquisition  of  property  at  any  other  place  than  the  matri- 
monial domicile.  Appellant,  having  changed  his  domicile  by  the 
consent  of  his  wife,  as  we  must  presume,  the  applicatory  law  also 
changes.  In  the  absence  of  any  express  contract  to  the  contrary, 
the  law  of  the  domicile  of  the  husband  governs  as  to  the  acquisition 
of  property. 

The  decree  will  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Michigan"  Central  Railroad  Company  v.  Carrow. 

(73  111.  848.> 

Carrier  of  passengers — Baggage — Limit  of  liability  for — Merchandise. 

Plaintiff,  being  about  to  take  passage  on  defendant's  railroad,  delivered  to  its 
baggageman  a  trauk  and  received  tlie  ordinary  baggage  check  therefor. 
The  trunk  contained  a  large  and  valuable  stock  of  merchandise,  but  the- 
baggageman  was  not  informed  of  this  fact,  nor  was  there  any  thing  about 
the  appearance  of  the  trunk  to  indicate  its  contents,  nor  was  any  thing  paid 
for  its  transportation  as  extra  baggage.  Held,  that  the  defendant  was  not 
liable  as  a  carrier  for  the  trunk,  but  that  his  liiability  was  only  tliat  of 
bailee  without  reward,  and  was  discharged  by  the  exercise  of  slight  care. 

A  traveler  who  presents  to  a  carrier  of  passengers  a  trunk  or  valise,  such  as 
is  commonly  used  for  the  transportation  of  wearing  apparel,  represents,  by 
implication,  that  it  contains  only  such  articles  as  are  necessary  for  his  com- 
fort  and  convenience  on  the  journey,  and  if  it  in  fact  contains  merchandise, 
the  traveler  is  guilty  of  such  legal  fraud  as  to  absolve  the  carrier  from  the 
extraordinary  liability  of  insurer. 
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A  CTION  on  the  case,  by  Carrow  against  the  railroad  company. 
j\  This  was  an  action  on  the  case  to  recover  the  value  of  baggage 
and  merchandise  consumed  by  fire  while  in  the  defendant's  bag- 
gage car.  The  defendant  filed  the  general  issue,  and  a  trial  was 
had,  resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  $30,789.78. 

Walker,  Dexter  £  Smith,  and  0,  H.  Browningy  for  appellant. 

Hitchcock  (S  Dupee,  and  Robert  Hervey,  for  appellee. 

Scott,  J.  Two  propositions  are  asserted,  upon  which  it  is 
attempted  to  maintain  the  present  judgment:  First,  the  company 
is  liable  as  a  common  carrier  of  the  goods  destroyed;  and,  second, 
if  not  liable  as  a  common  carrier,  it  is  liable  for  negligence  as 
bailee. 

In  order  to  maintain  the  first  proposition,  it  is  assumed  such 
facts  have  been  proven  as  would  warrant  the  conclusion  tlie  com- 
pany, when  it  received  appellee's  baggage,  knew  it  contained  mer- 
chandise. We  adopt  as  an  accurate  expression  of  the  law  what 
counsel  concede:  that  a  traveler  who  presents  to  a  carrier  of  passen- 
gers a  trunk  or  valise,  such  as  is  commonly  used  for  the  transpor- 
tation of  wearing  apparel,  represents,  by  implication,  that  it  con- 
tains only  such  articles  as  are  necessary  for  his  comfort  and 
convenience  on  the  journey,  and  if,  in  fact,  it  contains  merchandise, 
the  traveler  is  guilty  of  such  fraud  as  to  absolve  the  carrier  from  the 
extraordinary  liability  of  an  insurer. 

But,  to  avoid  the  force  of  this  principle,  it  is  insisted,  if  prop- 
erty is  received  by  a  carrier  without  inquiry,  he  will  be  liable  for 
its  loss,  whatever  its  value,  if  it  is  contained  in  such  a  parcel  or 
box  as  to  indicate  its  nature,  or  is  so  packed  as  not  to  mislead  or 
deceive  the  carrier  as  to  its  contents,  and  induce  him  to  believe  it 
is  of  a  different  kind  and  of  less  value  than  it  is  in  fact.  The  doc- 
trine conteiided  for  has  no  application  to  the  facts  of  this  case. 
The  company  had  no  actual  notice  appellee's  trunk  contained  any 
thing  other  than  his  wearing  apparel,  and  such  articles  of  conven- 
ience as  a  passenger  usually  carries  with  him.  It  was  brought  to 
the  company^s  depot  with  the  other  passengers'  baggage,  was 
checked  as  ordinary  baggage,  and  was,  with  his  knowledge  and  con- 
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sent,  placed  in  the  common  baggage  car.  lie  paid  no  extra  com- 
pensation, nor  did  he  bargain  for  any  care  in  regard  to  it,  other 
than  such  as  it  was  the  duty  of  ilie  company  to  bestow  upon  the 
baggage  of  other  travelers.  There  was  nothing  in  the  character  of 
the  trunk  itself  that  indicated  it  contained  valuable  merchandise. 
It  was  such  a  trunk  as  is  usually  carried  by  commercial  travelers. 
A  person  accustomed  to  seeing  such  trunks  would,  no  doubt,  rec- 
ognize this  as  one  of  that  class.  Whether  the  baggageman  who 
checked  appellee's  baggage  had  any  knowledge  of  the  use  of  such 
trunks  does  not  appear  from  any  thing  in  the  evidence.  He  had 
no  acquaintance  with  appellee,  and  did  not  know  what  his  business 
was.  But,  conceding  it  was  of  such  weight  and  structure  as  the 
baggtige-m aster  must  have  known  it  was  a  commercial  traveler's 
trunk,  he  had  no  reason  to  suspect  that,  in  addition  to  the  arti- 
cles usually  carried  by  a  traveler,  it  contained  valuable  jewelry, 
comprising  a  stock  equal,  if  not  exceeding,  in  value  that  which  is 
commonly  kept  in  a  retail  store.  Appellee  presented  it  as  ordinary 
baggage,  and  the  officer  of  the  company  had  the  right  to  rely  upon 
the  representation,  arising  by  implication,  that  it  contained  nothing 
else.  The  law  imposed  no  obligation  upon  him  to  make  any  inquiry 
as  to  the  contents.  Had  the  agent  of  the  company  been  informed 
of  the  contents  of  the  trunk,  or  had  it  been  so  packed  that  the 
nature  of  its  contents  was  discernible,  and  the  company,  with  such 
knowledge,  undertook  to  carry  the  goods,  there  is  no  reason  why  it 
would  not  be  liable  as  a  common  carrier,  and  so  the  authorities  hold. 
But  that  is  not  this  case.  The  carrier  in  this  case  had  no  knowledge 
of  the  contents  of  the  package,  either  direct  or  constructive. 

The  cases  that  hold  the  doctrine,  the  carrier  is  to  inquire  as  to 
the  contents  of  the  j^ackage  oifered,  are  in  reference  to  carriers  of 
freight,  and  not  of  jiassengers  and  their  baggage.  There  is  a  rea- 
son for  the  distinction  that  will  readily  be  perceived  and  apprecia- 
ted. Carriers  of  freight  receive  all  kinds  of  packages,  some  valua- 
ble and  others  of  trifling  value.  This  fact  has  been  held  to  impose 
upon  them  the  duty,  in  all  cases,  in  the  absence  of  fraud  and 
deceitful  practices,  to  inquire  of  the  shipper  as  to  the  contents  of 
the  package,  if  they  would  protect  themselves  in  the  carriage  of 
valuable  freights.  It  is  their  duty  to  receive  all  kinds  of  freight, 
whether  of  great  value  or  otherwise.  The  shipper  is  not  bound,  in 
the  first  place,  to  disclose  the  nature  of  the  contents  of  the  package, 
unless  he  is  inquired  of  concerning  it 
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But  this  rule  presupposes  good  faitli  in  tlie  shipper.  If  the 
owner  bo  guilty  of  any  fraud  or  imposition,  in  respect  to  the  car- 
rier, as  to  the  nature  and  value  of  the  parcel,  he  cannot  hold  him 
liable,  in  the  capacity  of  an  insurer,  for  any  loss  that  may  occur. 
This  is  a  reasonable  and  just  rule.  Fraud  vitiates  all  contracts  into 
which  it  enters.  Common  carriers  are  compelled,  by  the  nature  of 
their  vocation,  to  transport  goods  for  all  class^'S  of  people,  and 
while  they  are,  for  politic  reasons,  to  be  held  to  the  strict  liability 
of  insurers  of  the  parcels  intrusted  to  their  care,  the  law  imposes 
the  duty  upon  the  owner  to  act  with  common  honesty.  He  will 
not  be  i>ermitted  to  practice  any  imposition  upon  the  carrier,  or 
delude  him  as  to  the  nature  and  value  of  the  goods  to  be  trans- 
ported. The  authorities  on  this  branch  of  the  law  are  quite  numer- 
ous, and  it  is  not  necessary  to  do  more  than  to  cite  a  few  of  them. 
2  Kent,  603*,  004*;  Story  on  Bailments,  §  505;  Cincinnati  S  Chi- 
C'tgo  Air  Line  Railroad  Co.  v.  Marcus,  38  111.  219;  Chicago  S 
Aurora  Railroad  Co.  v.  lliompson,  19  id.  578;  Relj)  r.  RapjJy  3 
Watts  &  Serg.  21. 

But  the  rule  is  different  in  regard  to  the  baggage  of  a  traveler. 
As  we  have  seen,  the  fact  the  traveler  presents  a  parcel  as  baggage, 
whether  contained  in  a  trunk  or  satchel,  or  other  convenient  mode 
of  carrying  baggage,  it  is  upon  the  im2:)lied  representation  it  con- 
tains only  baggage,  and  the  carrier  is  not  bound  to  inquire  as  to  the 
s}>ecific  contents.  There  is  no  reason  for  ihe  adoption  of  any  other 
rule.  Xo  considerations  of  public  convenience  require  it.  By  com- 
mon custom  the  personal  luggage  of  the  traveler  is  carried  without 
extra  charge.  Passenger  carriers  do  not  assume  to  carry  any  thing 
as  baggage  except  such  things  as  may  be  necessary  to  the  conven- 
ience and  comfort  of  the  traveler,  and  perhaps  sutlicient  money  to 
defray  the  expenses  of  the  journey.  This  fact  is  well  known  to  all 
])L'r:^ons  who  seek  i)assage  in  railway  carriages.  With  a  great  ma- 
jority of  travelers  the  amount  of  baggage  carried  is  of  no  consider- 
able value.  The  companies  have  no  arrangements  for  the  carrying 
and  safe-keeping  of  costly  articles.  The  contract  is  simply  for 
l)assage  and  the  usual  personal  baggage,  not  exceeding  in  weight 
tiie  amount  prescribed  by  the  regulations  of  the  company. 

If  this  implied  contract  with  the  carrier  of  passengers  is  to  be 
varied,  modified  or  enlarged,  it  must  be  by  direct  notice  of  the 
contents  of  the  package  offered  as  baggage,  which,  in  effect,  would 
amount  to  a  special  contract    The  company  may  rely  upon  the 
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representation  that  whatever  is  offered  as  baggage  is  that,  and 
nothing  else.  The  law  seems  to  be  settled  it  need  not  inquire  as- 
to  its  contents.  If  the  passenger  has  merchandise  checked  as  bag- 
gage withouc  sach  notice,  the  company  cannot  be  held  liable  as  a^ 
common  carrier.  Cahill  v.  L.  £  N.  W.  Ry.  Co,^  10  0.  B.  (N.  S.)  154 ; 
Chicago  and  Cincinnati  Air  Line  RailroUd  Co.  v.  Marcus,  supra; 
Collins  Y,  Boston  and  Maine  Railroad  Co,,  10  Cash.  506  ;  OreiU 
Northern  Railroad  Co.  v.  Shepherd,  8  W.  H.  &  G.  30 ;  Batson  y. 
Donovan,  4  B.  &  A.  21. 

Upon  the  doctrine  of  these  cases,  it  is  very  clear  appellant  waa 
not  a  common  carrier  of  the  goods  destroyed.  Appellee  gave  the 
agents  of  the  company  no  notice  whatever  his  trunk  contained 
valuable  merchandise.  No  one  knew  better  than  appellee  the  com- 
pany did  not  carry  merchandise  as  baggage,  free  of  charge,  and 
without  notice  of  the  contents  of  the  trunk  there  is  neither  reason 
nor  authority  for  holding  the  company  liable  as  an  insurer  against 
loss.  In  Cahill  v.  L,  and  N.  W.  Railway  Co,,  supra,  Willis,  J., 
very  aptly  remarks,  that  *'  where  a  passenger  takes  a  ticket  at  the 
ordinary  charge,  he  must,  according  to  common  sense  and  common 
experience,  be  taken  to  contract  with  the  railway  company  for  the 
carriage  of  himself  and  his  personal  luggage  only,  and  that  he 
can  no  more  extend  the  contract  to  the  conveyance  of  a  single  pack- 
age of  merchandise  than  of  his  entire  worldly  possessions.'*  Sa 
we  say  in  this  case,  it  was  not  in  the  power  of  appellee  to  extend 
the  liability  of  the  company  on  account  of  his  own  convenience. 
Tliere  was  no  undertaking  to  carry  merchandise,  and  he  had  na 
right  to  impose  his  goods  subtilely  upon  the  company,  and  then 
seek  to  make  the  obligation  that  of  a  common  carrier.  If  he 
desired  to  have  his  merchandise  or  wares  go  upon  the  train  with 
him,  it  was  but  just  to  the  carrier  ho  should  disclose  its  nature  and 
value,  and  if  the  company  then  chose  to  treat  it  as  baggage,  the 
liability  of  a  common  carrier  would  attach,  but  not  otherwise. 

The  case  of  The  Great  Norihern  Raihoay  Co,  v.  Shepherd,  supra, 
is  a  case  whore  the  passenger  had  a  quantity  of  ivory  handles  in 
his  baggage.  No  notice  was  given,  and  it  was  not  so  packed  as  to 
indicate  to  the  carrier  it  contained  merchandise.  It  was  decided 
the  carrier  of  passengers  for  hire  is,  at  common  law,  only  bound 
to  carry  their  personal  luggage.  Therefore,  if  a  passenger  haa 
merchandise  among  his  luggage,  or  so  packed  the  carrier  has  na 
notice  it  is  merchandise,  he  is  not  responsible  for  its  loss. 
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The  caae  of  Cahill  v.  L,  and  N.  W.  Railway  Co.,  supra,  in  some 
of  its  features,  is  like  the  case  at  bar.  The  plaintiff  was  a  com- 
mercial traveler.  He  had  checked,  as  baggage^  a  box  covered  with 
a  black  leather  case,  which  had  painted  across  the  top,  on  each  end. 
the  word  "  Glass,"  in  large  white  letters,  and  also  the  name  of  liis 
employer  in  like  Jegible  letters.  It  contained  valuable  merchan- 
dise. No  information  was  given  by  the  plaintiff  to  the  company's 
servants,  nor  was  any  inquiry  made  by  them  as  to  the  contents  of 
the  box.  It  was  held,  in  an  action  against  the  company  for  the 
loss  of  the  box,  that,  inasmuch  as  it  contained  merchandise  only, 
and  no  personal  luggage,  there  was  no  contract  to  carry  it,  and  con- 
sequently it  was  not  liable  for  the  loss. 

The  case  was  re-argued  in  the  Exchequer  Chamber,  before  a  full 
bench.  13  J.  Scott,  818.  Cockburx,  C.  J.,  agreed  with  the 
judges  of  the  Court  of  Common  Pleas,  if  the  company  chose  to 
take  as  ordinary  baggage  that  which  it  knew  to  be  merchandise,  it 
is  not  competent,  in  the  event  of  loss,  to  claim  exemption  from  lia- 
bility on  the  ground  the  article  consists  of  merchandise.  **  But," 
he  adds,  "  on  the  contrary,  if  a  passenger  knows  or  ought  to  know 
that  he  is  only  entitled  to  have  his  ordinary  personal  luggage 
carried  free  of  charge,  choose  to  carry  with  him  merchandise  for 
which  the  company  is  entitled  to  charge,  he  cannot  claim  to  be 
compensated  in  respect  to  any  loss  or  injury,  by  the  company,  to 
whom  he  has  abstained  from  giving  notice  of  the  contents." 

The  fact  the  box  was  marked  **  Glass"  was  not  a  circumstance, 
in  the  opinion  of  the  court,  that  would  charge  the  company  with 
notice  it  contained  merchandise.  It  could  regard  it  as  an  indica- 
tion it  was  to  be  handled  with  more  than  ordinary  care.  This  case 
is  a  much  stronger  one  than  the  present  plaintiff's  case.  There  was 
very  much  more  to  put  the  company  on  inquiry.  It  was  ruled, 
however,  it  was  not  the  duty  of  the  company  to  inquire  as  to  the 
contents  of  the  luggage,  but  it  was  the  duty  of  the  plaintiff  him- 
self to  give  notice,  and  his  failure  to  do  so  was  sufficient  to  bar  a 
recovery.  To  the  same  effect  is  the  case  of  The  Belfast  and  Bally- 
me7ia  Railroad  Co.  v.  Keys,  9  House  of  Lords  Cases,  556.  The 
-case  of  Dunlap  v.  77ie  International  Steamboat  Co.,  98  Mass.  371, 
is  in  entire  conformity  with  the  views  expressed  in  the  English 
cases. 

Nor  do  we  see  how  appellant  can  be  held  liable  in  this  case,  as  a 
bailee  for  hire.    The  company  entered  into  no  sacli  agreement 
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with  appellee,  eitlier  expressed  or  implied.  The  contract  with  him 
was  simply  to  carry  him  as  a  passenger,  and  his  personal  luggage. 
It  was  not  bound  to  carry  any  thing  he  might  choose  to  bring  with 
him  as  baggage,  no  matter  how  costly  or  delicate  in  structure,  or  how 
much  attention  would  be  required  for  its  safe  carriage. 

As  was  said  in  the  Chicago  and  Oinciymafi  Air  Line  Railway 
Co,  V.  Marcus,  supra,  "  When  a  person,  therefore,  under  the  pre- 
tense of  having  baggage  transported,  places  in  the  hands  of  the 
agents  of  a  railroad,  merchandise,  jewelry  and  other  valuables, 
without  notifying  them  of  its  character,  he  practices  a  fraud  upon 
the  company." 

There  is  no  pretense  for  saying  that  any  of  the  employees  on 
the  train,  or  the  agent  who  received  and  checked  it,  had  the 
slightest  knowledge  the  trunk  contained  any  thing  else  than  bag- 
gage proper.  Had  appellee  disclosed  to  the  baggage  master,  at* 
the  depot,  the  fact  his  trunk  contained  $30,000  worth  of  jewelry, 
it  would  have  been  his  duty  to  reject  it.  He,  no  doubt,  would 
have  been  told  it  was  express  matter,  and  not  baggage.  This  im- 
portant fact  was  not  divulged.  It  was  all-important  to  the  carrier, 
as  indicating  the  amount  of  risk  it  was  about  to  assume.  Appellee 
liimself  having  treated  it  as  baggage,  and  not  as  merchandise  of 
extraordinary  value,  tlie  company  was  authorized  to  do  the  same. 
Any  other  rule  would  ])ermit  the  passenger  to  practice  an  imposi- 
tion upon  the  carrier. 

Appellee  could  not  make  the  company  bailee  of  goods,  as  for 
hire,  without  its  consent.  Story  on  Bailments,  §  60  ;  Lethbridge 
V.  Phillips,  2  Starkio,  -344. 

It  is  inconceivable  the  company  would  have  received  this  tnink 
at  all,  had  its  contents  been  made  known.  It  had  no  means  of 
taking  proper  care  of  packages  of  such  unusual  value.  The  ser- 
vants employed  in  charge  of  the  baggage  car  had  not  been  em- 
ployed with  a  view  to  place  in  their  charge  property  of  that  char- 
acter. It  was  such  property  as  was  usually  sent  by  ex])ress.  The 
proof  shows  there  was  another  trunk  in  the  car  that  was  consumed 
that  contained  $21,000  worth  of  watches  and  jewelry. 

No  compensation  was  paid  by  appellee  for  the  transportation  of 
this  valuable  property.  His  passage  fare  was  only  for  the  carrying 
of  himself  and  his  personal  baggage  that  was  contained  in  the 
trunk.  Without  attributing  any  sinister  motive  to  appellee,  we 
can  regard  this  transaction  in  no  other  light  than  an  attempt  to 
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have  this  large  amount  of  property  carried  free  of  charge,  contrary 
to  the  known  castom  of  the  company. 

It  makes  no  difference  that  others  may  have  had  some  valuable 
merchandise  carried  as  baggage  perhaps  with  the  knowledge  of  the 
company.  If  such  was  the  fact,  it  was  wrongful,  because  in  con- 
travention of  the  established  rules  of  passengei*  carriers.  The  time 
has  now  arrived  for  determining  at  wliose  risk  this  property  was. 
Whether  any  fraud,  in  fact,  was  intended,  it  is  not  necessary  to 
inquire.  The  transaction  was  fraudulent  in  law,  and  this  is  suffi- 
cient, by  all  the  authorities,  to  avoid  any  contract,  whether  express 
or  implied.  The  fact  appellee  offered  as  common  baggage,'mer- 
chandiso  of  extraordinary  value,  is  a  legal  fraud,  such  as  will  ex- 
cuse the  performance  of  a  contract. 

In  Cahill  Y.  TJie  L,  and  N.  W,  Railway  Co.,  supra,  Byles,  J., 
say-  **  the  conduct  of  the  defendant,  without  imputing  to  him  any 
fraudulent  intent,  in  delivering  a  package  of  this  description, 
without  communicating  the  fact  it  contained  merchandise,  was  in 
the  nature  of  concealment,  and  amounted  to  a  positive  representa- 
tion it  contained  ordinary  personal  luggage  only.  If  that  be  so, 
there  was  no  bailment  and  no  contract." 

Wliere  goods  have  been  placed  in  the  carrier's  possession  with- 
out his  knowledge  and  consent,  as  they  were  in  this  case,  there 
can  be  no  contract  of  bailment.  The  want  of  fair  dealing  on  the 
part  of  the  bailor  is  a  full  answer  to  an  action  upon  any  implied 
contract  of  bailment  for  hire.  Angell  on  Carriers,  §  140 ;  Bat- 
son  v.  Donovon,  supra. 

The  case  of  Jordan  v.  The  Fall  River  Railroad  Co,,  5  Cush.  G9, 
is  cited  as  holding  a  stricter  doctrine  as  to  the  liability  of  the  car- 
rier in  such  cases  than  the  case  of  Dunlap  v.  The  Inter ?iational 
Steamboat  Co,,  supra.  We  do  not  think  so.  The  principle  is  the 
same  in  both  cases,  and  is  that  which  underlies  all  the  leading  cases 
on  this  question.  It  is  not  intended  to  declare,  because  the  com- 
pany may  not  be  liable  as  a  common  carrier  or  bailee  for  hire,  its 
servants  may  with  impunity  steal  the  contents  of  the  package  in- 
trusted to  its  care,  nor  omit  all  care  for  its  safety.  The  negli- 
gence, however,  that  would  render  the  company  liable  where  it 
has  no  notice,  and  the  passenger  fails  to  give  notice  his  luggage 
con  (fains  any  thing  else  other  than  baggage  proper,  must  be  that 
which  is  defined  as  "  gross  negligence,"  being  that  high  degree 
which  indicates  the  absence  of  the  slightest  care.     Gross  negli- 
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gence  has  always  the  element  of  recklessness.  It  can  hardly  be 
said  to  be  gross,  with  that  element  wanting.    . 

Counsel  for  appellee  rely,  with  great  confidence,  on  the  case  of 
the  Cincinnati  £  Chicago  Air  Line  Railroad  Co.  y.  Marcus,  supra, 
as  supporting  his  view,  that  the  obligation  of  a  bailee  for  hire 
rested  upon  the  company  in  this  instance.  That  case  is  clearly 
distinguishable  from  the  one  at  bar.  There,  the  passenger  paid 
extra  for  carrying  his  luggage,  not  as  merchandise,  but  as  extra 
baggage.  This  fact,  it  was  thought,  created  the  relation  of  bailee 
for  hire,  and  what  was  said  in  the  opinion  as  to  the  responsibility 
of  the  company  as  such  bailee,  was  said  in  view  of  the  fact  such 
-extra  compensation  had  been  paid. 

The  case  of  Kuter  v.  Michigan  Central  Railroad  Co.,  1  Bissell, 
35,  is  not  an  analogous  case  with  the  one  we  are  considering.  That 
was  a  case  of  a  shipment  of  goods,  in  which  a  quantity  of  gold  was 
concealed.  The  defense  was,  the  company  was  not  a  common  car- 
rier of  money,  but,  although  not  liable  as  an  insurer,  it  was  never- 
theless a  bailee  for  hire,  and  was  obligated  to  ordinary  care.  This 
may  be  good  law,  but  the  principle  has  no  application  to  this  case. 
The  utmost  that  can  be  said  in  this  case  is,  the  company  was  a 
bailee  without  hire  of  the  contents  of  appellee's  trunk.  He  had 
paid  no  extra  compensation  for  carrying  it.  As  we  before  said, 
the  price  paid  for  his  ticket  only  included  transportation  for  his 
ordinary  baggage.  The  company  had  no  knowledge  it  was  receiv- 
ing any  thing  else.  The  goods  were  placed  by  appellee  on  the  cars 
of  the  company  for  his  own  convenience. 

The  case  of  Smith  v.  Boston  and  Maine  Railway  Co.,  supra,  is  a 
well-considered  case,  and  holds  the  reasonable  doctrine  that  in 
such  cases  the  liability  of  the  carrier  is  that  of  a  bailee  without 
reward.  The  relation  that  existed  cannot,  with  any  degree  of 
accuracy,  be  defined  to  be  that  of  a  carrier  or  bailee  for  hire. 

The  bailment  in  this  instance  must  be  regarded  as  having  been 
made  for  the  exclusive  benefit  of  appellee. 

It  could  be  nothing  else,  for,  as  wo  have  seen,  the  company  had 
no  knowledge  it  had  in  its  possession  valuable  merchandise.  Hold- 
ing, as  we  do,  the  company  was  only  a  bailee  without  reward,  as 
to  the  contents  of  appellee's  trunk,  it  was  only  obligated  to  slight 
oare,  and  could  only  bo  answerable  for  gross  neglect.  Story  on 
Bailment,  §  23.  But  the  evidence  shows  the  company  took  more 
than  slight  care  of  the  goods.     Certainly  there  was  no  gross  negli- 
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gence,  within  any  definition  that  can  be  given  of  that  term,  on  the 
part  of  the  employees  in  charge  of  the  train.  The  engine  waa 
equipped  with  all  the  best  appliances  to  prevent  the  escape  of  fixe, 
the  baggage  car  was  in  good  repair,  and  when  the  fire  occurred,  it 
is  in  proof  the  oflBcers  on  the  train  did  every  thing  in  their  power 
with  the  means  at  hand  to  extinguish  it.  How  the  fire  originated 
is  not  explained.  The  theory  suggested,  the  car  was  iutention- 
ally  set  on  fire,  to  conceal  the  robbery  of  the  other  trunk  contaia* 
ing  1*^1,000  worth  of  watches  and  jewelry,  rests  upon  nothing  but 
mere  conjecture.  It  is  not  supported  by  a  particle  of  evidenoe^ 
Any  other  theory  as  to  the  origin  of  the  fire  would  be  equally 
veil  supported  by  the  testimony.  It  is  said  the  baggageman  and 
expressman  in  charge  must  have  been  asleep,  and  thus  neglectful 
ef  thetr  duty.  One  answer  to  this  suggestion  is,  the  company  had 
not  jdaoed  these  persons  there  to  watch  that  character  of  property; 
and  another,  more  conclusive  one,  is,  the  record  contains  no  evi- 
dence whatever  of  the  fact  alleged.  The  company  could  in  no 
event  be  bound  by  the'  subsequent  declarations  of  the  brakeman  as 
to  the  cause  of  the  disaster.  Michigan  Central  Railroad  Co,  v. 
Oougar,  56  111.  503. 

But  aside  from  this  view,  the  evidence  is  positive  neither  the 
baggageman  nor  the  expressman  had  been  asleep  when  the  fire  oc- 
curred. No  reason  is  shown  for  discrediting  their  testimony.  The 
proof  is  abundant  nothing  could  have  been  got  out  of  the  car  after 
the  fire  was  discovered.  It  was  with  great  difficulty  the  express 
safe  was  thrown  off  the  train.  When  train  was  stopped,  all  the 
employees  made  every  possible  effort  they  could  to  save  the  baggage. 
Some  of  the  passengers  undertook  to  assist  in  saving  the  contents 
of  the  burning  car,  but  they  could  accomplish  nothing.  The  train 
was  being  driven  at  the  rate  of  30  or  35  miles  an  hour.  A  fire 
once  ignited  would  bum  with  wonderful  rapidity.  It  was  shown 
there  was  no  possible  chance  to  save  any  of  the  contents  of  the 
baggage  car.     Every  effort  made  in  that  direction  was  unavailing. 

There  is  nothing  in  the  evidence  from  which  the  conclusion 
could  be  fairly  drawn  the  company  had  knowledge  of  the  contents 
•f  appellee's  trunk,  nor  was  there  any  thing  in  its  appearance  that 
made  it  the  dtity  of  the  agents  to  make  inquiry  as  to  what  it  really 
contained.  Who  would  suppose  a  small  trunk,  which  could  be 
readily  picked  up  and  carried  off  by  any  one,  would  be  suffered  by 
the  owner  to  be  thrown  upon  the  platform  in  the  night  time,  and 
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treated  as  baggage  of  ordinary  value,  when  in  fact  it  contained 
$30,000  worth  of  diamonds  and  costly  jewelry  ?  To  hold  the  com- 
pany liable,  in  the  event  loss  should  occur,  for  not  making  investi- 
gation as  to  the  contents,  would  be  to  extend  the  responsibility  of 
railway  companies  to  an  unprecedented  extent  beyond  any  thing  de- 
manded by  any  considerations  of  public  policy.  The  more  reason- 
able rule,  and  the  one  best  calculated  to  subserve  the  ends  of  justice  is 
the  passenger,  who  has  the  information,  should  apprise  the  company 
of  the  extraordinary  value  of  the  package  he  desires  to  have 
checked  as  baggage,  and,  upon  failure  to  do  so,  if  loss  ensues  he 
must  bear  the  consequences. 

Under  the  most  friendly  criticism,  appellee's  conduct  savors  of 
legal  fraud,  not  to  characterize  it  by  any  stronger  terms.  He  is 
not,  therefore,  in  a  position  to  demand  any  favorable  construction 
of  the  evidence.  According  to  the  view  we  have  taken,  the  ver- 
dict is  contrary  to  the  law  and  the  evidence. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgmem  reversed* 


PuLLMAX  Palace  Gab  Oohpaitt  y.  Smith. 

(T3  111.  800.) 

Carrier  —  Sleeping  eon  —  LiabiUty  of  atoner  of. 

The  owner  of  a  sleeping  car  who  receives  pay  for  particular  berths  for  a  partieii- 
lar  trip  from  passengers  who  have  paid  their  fare  on  the  railroad,  no  part 
of  which  goes  to  sach  owner,  is  not  liable,  either  as  a  carrier  or  as  an  Ini^ 
keei>er,  for  money  stolen  from  passengers  on  his  car.* 

ACTION  by  Chester  M.  Smith  against  the  Pullman  Palace  Oar 
Company,  to  recover  $1,180,  alleged  to  have  been  lost  by  the 
plaintiff  while  in  a  car  belonging  to  the  defendant.  Plaintiff 
bought  in  Chicago  of  defendant  a  sleeping  car  ticket  from  Chicago 
to  St  Louis,  and  took  a  berth  in  defendant's  sleeping  car.  During 
the  passage  to  St.  Louis  the  money  was  stolen  from  plaintiff's 
pocket  while  he  was  in  said  car. 
On  behalf  of  the  Pullman  Palace  Car  Company,  it  appeared  that 

*  See  note  to  Clark  ▼.  Bums,  19  Am.  Rep.  4BA,  where  other  oases  are  oited. 
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they  have  no  place  to  store  valaables^  and  that  their  agents  are  in- 
structed to  receive  no  parcels^  valuables^  or  money,  and  receive 
no  pay  for  the  baggage  or  valuables  of  any  kind,  but  only  pay 
for  the  occupancy  of  the  berths ;  and  that  they  do  not  receive 
packages,  valuables  or  money  from  passengers  on  the  car  to  take 
charge  of.  Upon  the  back  of  their  checks,  which  are  given  when 
the  tickets  are  taken  up,  is  printed  the  following  :  ^^  Wearing  ap- 
parel or  baggage,  placed  in  the  car,  will  be  entirely  at  the  owner's 
risk/'  They  receive  into  their  cars  only  those  who  have  a  first- 
class  passage  ticket,  or  a  proper  pass  from  the  railroad  company ; 
passengers  secure  their  berths  for  a  particular  trip  and  for  a  par- 
ticular berth  and  car,  paying  in  advance.  The  company  has  no 
interest  in  the  fare  paid  by  the  passenger  to  the  railroad  company 
for  transportation,  and  the  railroad  company  has  no  interest  in  the 
prices  paid  the  Pullman  Palace  Oar  Company  for  berths  ;  the  latter 
receive  pay  for  sleeping  accommodations,  none  whatever  for  trans- 
portation. 
The  court  below  gave  the  following  instruction  to  the  jury : 
''  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  while 
sleeping  in  the  defendant's  car  on  the  trip  from  Ohicago  to  Alton, 
was  robbed  of  a  sum  of  money  which  he  there  had  with  him,  then 
the  verdict  should  be  in  his  favor  for  the  sum  of  which  he  was 
so  robbed,  unless  the  same  was  greater  than  would  be  an  ordinary 
and  reasonable  sum  for  a  traveler  to  carry  with  him  for  traveling 
expenses,  only,  upon  such  a  journey,  as  the  plaintiff  was  then  upon 
his  return  home ;  in  which  case  he  should  only  recover  such  ordin- 
ary and  reasonable  sum,  to  which  the  jury  may,  if  they  think  proper, 
add  interest  at  six  per  cent  for  fourteen  months." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $277,  upon  which 
judgment  was  rendered,  to  reverse  which  the  Pullman  Palace  Oar 
Company  took  this  appeal. 

WaVkeTy  Dexter  d  Smith,  for  appellant 

ShufeUU,  Sail  d  Weetwer,  for  appellee. 

Shbldok,  J.  The  instruction  which  the  court  gave  to  the  Jury 
made  the  company  responsible  as  insurer  for  the  safety  of  th^ 
money,  imposing  upon  it  the  severe  liability  of  an  innkeeper  or 
common  carrier.    And  it  is  the  position  which  appellee's  counsel 
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take,  that  the  relation  between  the  parties  in  this  case  was  that  of 
innkeeper  and  guest,  and  that  the  liability  of  the  company  is  that 
of  an  innkeeper. 

In  order  to  ascertain  whether  the  extraordinary  responsibility 
claimed,  here  exists,  it  becomes  important  to  inquire  into  the 
nature  of  inns  and  guests,  where  this  liability  was  imposed  by  the 
common  law,  and  see  whether  the  description  of  the  same  property 
applies  here. 

Kent,  in  defining  an  inn,  says :  ^'  It  must  be  a  house  kept  open 
publicly  for  the  lodging  and  entertainment  of  travelers  in  general, 
for  reasonable  consideration.  If  a  person  lets  lodgings  only,  and 
upon  a  preyious  contract  with  every  person  who  comes,  and  does 
not  afford  entertainment  for  the  public  at  large,  indiscriminately, 
it  is  not  a  common  inn."  2  Kent's  Com.  595.  This  is  substantially 
the  same  definition  as  is  given  in  all  the  books  upon  the  subject 

But  the  keeper  of  a  mere  coffee-house,  or  private  boarding 
or  lodging-house,  is  not  an  innkeeper,  in  the  sense  of  the  law.  Id* 
596  ;  Dans&g  v.  RuAardaon,  3  Ellis  &  6.  144 ;  E.  G.  L.  voL  77 ; 
Holder  v.  Soulbyy  98  E.  0.  L.  254 ;  Kisten  v.  HOdebrandy  9  B. 
Monr.  72.  It  must  be  a  common  inn,  that  is,  an  inn  kept  for 
travelers  generally,  and  not  merely  for  a  short  season  of  the  year, 
and  for  select  persons  who  are  lodgers.  Story  on  BaUm.,  §  475, 
and  cases  cited  in  note.  The  duty  of  innkeepers  extends  chiefly  to 
the  entertaining  and  harboring  of  travelers,  finding  them  victuals 
and  lodgings,  and  securing  the  goods  and  effects  of  their  guests ; 
and,  therefore,  if  one  who  keeps  a  common  inn  refuses  eithw  to 
receive  a  traveler  as  a  guest  into  his  house,  or  to  find  him  victuals 
and  lodging,  upon  his  tendering  him  a  reasonable  price  for  the 
same,  he  is  not  only  liable  to  render  damages  for  the  injury  in  an 
action  on  the  case,  at  the  suit  of  the  party  grieved,  but  also  may  be 
indicted  and  fined  at  the  suit  of  the  king.  3  Bac.  Abr«,  Inns  and 
Innkeepers,  G.  The  custody  of  the  goods  of  his  guest  is  part  and 
parcel  of  the  innkeeper's  contract  to  feed,  lodge  and  aecommodate 
the  guest  for  a  suitable  reward.    2  Kent's  Gom.  592. 

From  the  authorities  already  cited,  it  is  mani&st  that  this  Pull- 
man palace  car  falls  quite  short  of  filling  the  character  of  a  com- 
mon inn,  and  the  Pullman  Palace  Gar  Gompany,  that  of  an  inn* 
keeper. 

It  does  not,  like  the  innkeeper,  undertake  to  accommodate  the 
traveling  public,  indiscriminately,  with  lodging  and  entertainmenti 
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It  only  undertakes  to  accommodate  a  certain  class,  those  who 
have  already  paid  their  fare  and  are  provided  with  a  first-class 
ticket,  entitling  them  to  ride  to  a  particular  place. 

It  does  not  undertake  to  furnish  victuals  and  lodging,  but  lodging 
alone,  as  we  understand.  There  is  a  dining  car  attached  to  the 
train,  as  shown,  but  not  owned  by  the  Pullman  company,  nor  run 
by  them.  It  belongs  to  another  company,  the  Chicago  and  Alton 
Dining  Car  Association.  Appellant,  as  we  understand,  furnishes 
no  accommodation  whatever,  save  the  use  of  the  berth  and  bed,  and 
a  place  and  conveniences  for  toilet  purposes.  We  would  not  have  it 
implied,  however,  that  eren  wore  these  eating  accommodations 
furnished  by  appellant,  it  would  vary  our  decision ;  but  the  not 
furnishing  entertainment  is  a  lack  of  one  of  the  features  of  an  inn. 

The  innkeeper  is  obliged  to  receive  and  care  for  all  the  goods  and 
property  of  the  traveler  which  he  may  choose  to  take  wijbh  him 
upon  the  journey.  Appellant  does  not  receive  pay  for,  nor  under- 
take to  care  for,  any  property  or  goods  whatever,  and  notoriously 
refuses  to  do  so.  The  custody  of  the  goods  of  the  traveler  is  not, 
as  in  the  case  of  the  innkeeper,  accessory  to  the  principal  contract 
to  feed,  lodge  and  accommodate  the  guest  for  a  suitable  reward, 
because  no  such  contract  is  made. 

The  same  necessity  does  not  exist  here,  as  in  the  case  of  a  com- 
mon inn.  At  the  time  when  this  custom  of  an  innkeeper's  liabil* 
ity  had  origin,  wherever  the  end  of  the ^  day's  journey  of  the  way* 
faring  man  brought  him,  there  he  was  obliged  to  stop  for  the  night, 
and  intrust  his  goods  and  baggage  into  the  custody  of  the  innkeeper. 
But  here,  the  traveler  was  not  compelled  to  accept  the  additional 
comfort  of  a  sleeping  car  ;  he  might  have  remained  in  the  ordin* 
ary  car;  and  there  were  easy  methods  within  his  reach  by  which 
both  money  and  baggage  could  be  safely  transported.  On  the  train 
which  bore  him  were  a  baggage  and  express  car,  and  there  was  no 
necessity  of  imposing  this  duty  and  liability  on  appellant. 

It  cannot  be  supposed  that  any  such  measure  of  duty  or  liability 
attached  to  appellant,  as  is  declared  in  the  quotation  cited  from 
Bacon's  Abridgement  to  belong  to  an  innkeeper.  The  accommo- 
dation famished  appellee  was  in  accordance  with  an  express  con- 
tract entered  into  when  he  bought  his  berth  ticket  at  Chicago, 
which  was  for  the  use  of  a  specified  couch  from  Chicago  to  St. 
Loois,  and  appellant  did  not  render  a  service  made  mandatory  by 
law,  as  in  the  oase  of  an  innkeeper. 
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But  if  it  should  bo  deemed  that,  on  principle  merely,  this  com- 
pany would  be  required  to  take  as  much  care  of  the  goods  of  a 
lodger,  as  an  innkeeper  of  those  of  a  guest,  the  same  may  be  said 
with  reference  to  the  keeper  of  a  boarding-house,  or  of  a  lodging- 
house.  1)1  Dansey  v.  Richardsouy  supra,  where  the  innkeeper's 
liability  was  refused  to  be  extended  to  a  boarding-house  keeper,  it 
was  said  by  Colekidgk,  J, :  "  The  liability  of  the  innkeeper,  as, 
indeed,  other  incidents  to  his  position,  do  not,  however,  stand  on 
mere  reason,  but  on  custom,  growing  out  of  a  state  of  society  no 
longer  existing."  In  Holder  v.  Toulby,  supra,  where  it  was  held  the 
law  imposed  no  duty  upon  a  lodging-house  keeper  to  take  due  care 
of  the  goods  of  a  lodger.  Oalye's  case,  8  Co .  Rep.  32,  was  desig- 
nated 2^  fous  juris  upon  this  subject,  where  it  was  expressly  re- 
solved, that,  though  an  innkeeper  is  responsible  for  the  safety  of 
the  goods  of  a  guest,  a  lodging-house  keeper  is  not.  And  in  Parker 
V.  Flint,  12  Mod.  255,  "if,''  says  Lord  Holt,  "  one  come  to  an  inn 
and  make  a  previous  contract  for  lodging  for  a  set  time,  and  do 
not  eat  or  drink  there,  he  is  no  guest,  but  a  lodger,  and,  as  such, 
is  not  under  the  innkeeper's  protection  ;  but  if  he  cat  or  drink 
there,  it  is  otherwise,  or  if  he  pay  for  his  diet  there,  though  he  do 
not  take  it  there." 

The  peculiar  liability  of  the  innkeeper  is  one  of  great  rigor,  and 
should  not  be  extended  beyond  its  proper  limits.  We  are  satisfied 
that  there  is  no  precedent  or  principle  for  the  imposition  of  such 
a  liability  upon  appellant. 

Appellant  is  not  liable  as  a  carrier.  It  made  no  contract  to 
carry.  Appellee  was  being  carried  by  the  railroad  company  ;  and 
if  appellant  were  a  carrier,  it  would  not  be  liable  for  the  loss  in  this 
case,  because  the  money  was  not  delivered  into  the  possession  or 
custody  of  appellant,  which  would  be  essential  to  its  liability  as 
carrier.  Tower  v.  The  Utica  and  Schenectady  Railroad  Go.,  7  Hill, 
47.  In  Bedf.  Am.  Hailw.  Gases,  138,  it  is  said :  *'  But  it  has  never 
been  claimed  that  the  passenger  carrier  is  responsible  for  the  acts 
of  pickpockets  at  their  stations,  or  upon  steamboats  and  railway 
carriages." 

It  would  be  unreasonable  to  make  the  company  responsible  for 
the  loss  of  money  which  was  never  intrusted  to  its  custody  at  all, 
of  which  it  had  no  information,  and  which'  the  owner  had  con- 
cealed upon  his  own  person.  The  exposure  to  the  hazard  of  liabil- 
ity for  losses  through  collusion,  for  pretended  claims  of  loss  where 
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there  would  be  no  means  of  disproof.,  would  make  the  responsibil- 
ity claimed  a  fearful  one.  Appellee  assumed  the  exclusiye  custody 
of  his  money,  adopted  his  own  measures  for  its  safe-keeping  by  him- 
self, and  we  think  his  must  be  the  responsibility  of  its  loss. 

We  hold  the  instruction  to  be  erroneous,  and  the  judgment  of 
the  court  below  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Lbkfbbs  v.  Heneb. 


(78  m.  406.) 

Dtnoer — in  mine»  —  (uaignmefU  of —  Statute  of  Fraudi. 

A  widow  is  entitled  to  dower  in  mines  opened  and  worked  by  her  hasband,  or 

by  the  heir  before  dower  is  assigned. 
A  widow  and  the  beir  iimde  a  parol  agreement  as  to  the  division  between 

them  of  the  rents  and  profits  of  a  mine.     Held,  that  such  agreement  should 

be  regarded  as  an  assignment  of  dower  and  that  it  was  valid  under  the 

Statute  of  Frauds. 

BILL  in  equity  by  Caroline  Lenfers  and  Henry  Lenfers,  her  hus- 
band^ against  Anna  G.  Henke  and  John  A.  Burrichter,  her 
guardian,  for  the  assignment  of  dower  in  certain  mineral  lands. 
The  bill  showed  that  the  complainant  Caroline  Lenfers  was  the 
owner  in  fee  of  one-third  part,  and  the  defendant  Anna  C.  Henke 
of  the  other  two-thirds,  and  that  the  mother  of  said  Anna  C,  in 
her  life-time,  had  agreed  with  the  complainant  that  the  mineral 
rents  and  profits  of  said  lands  should  be  equally  diyided  between 
them,  etc.  The  defendants  answered,  denying  the  right  to  dower, 
and  the  court,  on  the  hearing,  held  the  agreement  null  and  Toid. 
The  other  facts  appear  in  the  opinion. 

Louis  Shissler,  for  appellants. 

Z>.  (S  T.  J.  SheeaUy  for  appellees. 

S00TT9  J.  The  demandant  is  herself  the  owner  in  fee  of  the  undi- 
Tided  one-third  part  of  the  land  in  which  dower  is  sought,  and 
the  defendant  Anna  C.  Henke  is  the  owner  of  the  other  two-thirds. 
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A  portion  of  these  lands  contains  lead  mines,  all  of  which  were  dis- 
covered and  opened  after  the  right  of  dower  attached.  It  was  not 
known  in  the  life-time  of  the  demandant's  husband,  that  any  valua- 
ble mines  existed  in  these  lands.  Two  children  were  living  at  the 
death  of  the  husband,  one  of  whom  has  since  died.  The  entire 
estate  then  passed  to  the  widow  and  the  other  child,  Mary  Louisa 
Gamphouse,  who  afterward  intermarried  with  Henry  Henke,  both 
of  whom  are  now  dead,  leaving  Anna  G.  Henke,  the  infant  defend- 
ant, as  their  only  heir  at  law. 

It  is  alleged,  it  was  agreed  between  Mary  Louisa,  in  her  life-time, 
and  her  mother,  Mrs.  Lenfers,  in  consideration  of  her  dower  inter- 
est, the  proceeds  of  the  mineral  rents  derived  from  the  mines  dis- 
covered in  these  lands  should  be  equally  divided  between  them. 
Mines  were  accordingly  opened  that  proved  very  valuable.  The 
agreement  as  to  the  division  of  the  rents  was  f aithf uUy  carried  out 
by  Mary  Louisa  during  her  life-time,  by  her  husband  after  her 
death,  and  after  his  death,  by  the  guardian  of  their  minor  heir, 
until  the  month  of  November,  1872,  when  he  and  the  smelters, 
through  whose  hands  the  rents  passed,  declined  to  make  any  further 
division  on  the  basis  of  the  agreement,  until  the  rights  of  the 
parties  should  be  judicially  determined.  The  relief  sought  is,  that 
the  agreement  be  declared  to  stand  as  an  assignment  of  dower, 
and  as  conclusive  of  the  existing  rights  of  the  parties  ;  but  if  the 
contract  shoilld  be  adjudged  void,  the  widow  may  have  dower 
assigned  to  her. 

The  question  presented  is  one  of  first  impression  in  this  court 
The  general  doctrine  is,  where  mines  have  been  opened  and  worked 
during  the  life-time  of  the  husband,  the  wife  is  dowable  ;  but  not 
in  mines  or  strata  not  opened  at  all.  It  makes  no  difference,  the 
mines  may  have  been  temporarily  abandoned  ;  it  is  only  material 
tliey  were  opened  in  the  life- time  of  the  husband.  She  may  not  only 
work  the  mines,  but  she  may  construct  new  approaches  to  them. 
Stoughton  v.  Ldghy  1  Taunt.  402  ;  Coates  v.  Cheever,  1  Cow.  474. 

The  first  case  we  have  been  able  to  find  on  this  subject  is  Hoby 
V.  Hoby,  1  Yem.  218.  In  that  case  it  is  assumed  the  wife  has 
dower  in  mines,  but  whether  it  is  in  mines  opened  during  the  life- 
time of  the  husband,  or  not,  does  not  appear.  The  next  and  lead- 
ing case  is  Staughion  v.  Leighy  eupra.  The  question  as  to  mines 
opened  by  the  heir  was  not  raised.  The  jndge  only  gave  opinions 
on  the  two  points  indicated.    Ist.  The  wife  was  dowable  of  mines 
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opened  and  worked  by  the  husband.  2d.  She  was  not  dowable  of 
any  mines  or  strata  not  opened  at  all.  In  many  of  the  latter  cases, 
as  well  as  the  earlier  cases,  no  reason  whatever  is  assigned  for  the 
adoption  of  thd  rnle  ;  but  where  any  is  assigned,  it  is,  the  dowress 
cannot  open  new  mines  when  discovered  because  she  would  be  com- 
mitting waste,  which  she  is  not  permitted  to  do.  On  principle, 
why  may  she  not  be  endowed  of  mines  opened  by  the  heir  or  owner 
of  the  fee,  after  tlie  dower  attaches  and  before  there  has  been  any 
assignment?  By  all  the  decisions,  it  is  not  waste  for  her  to  work 
mines  opened,  although  the  same  had  been  abandoned  before  the 
death  of  the  husband.  She  may  construct  new  approaches  and  not 
be  guilty  of  waste.  On  the  same  principle,  if  the  cases  on  this 
question  can  be  said  to  rest  upon  any  principle,  she  could  work 
mines  opened  by  the  heir  without  being  guilty  of  waste.  The  reason 
for  the  rule  adopted,  that  bars  dower  in  all  mines  not  opened  during 
the  life^time  of  the  husband,  failing,  the  rule  ought  not  to  be  ex- 
tended to  cases  not  strictly  within  its  meaning.  In  view  of  the 
comprehensive  definition  given  by  common  law  writers  of  the 
things  of  which  the  wife  is  entitled  to  be  endowed,  which  includes 
almost  every  thing  of  a  permanent  nature,  whether  it  is  of  a 
material  or  ideal  kind,  there  can  be  no  reason  for  giving  the  rule 
any  broader  construction  than  has  heretofore  obtained. 

Our  statute  does  not  define  dower.  It  provides  for  the  assign- 
ment, but  leaves  the  interest  to  be  determined  as  at  common  law. 
By  reference  to  the  authorities,  we  find,  at  common  law,  the  wife 
was  entitled  to  be  endowed  of  all  lands  and  tenements  of  which 
the  husband  died  seized.  The  import  of  those  terms  is  well  known 
in  the  law.  Land  comprehends  all  things  of  a  substantial  nature, 
which  includes  any  ground,  soil  or  earth  whatever,  and  hath  in  its 
legal  signification  an  indefinite  extent  upwards  as  well  as  down- 
wards. "Therefore,"  says  Blackstone,  "if  a  man  grants  all  his 
lands,  he  grants  thereby  all  his  mines  of  metal  and  other  fossils^ 
his  woods,  his  waters  and  his  houses,  aa  well  as  his  fields  and 
meadows.''  Tenement,  according  to  the  same  author,  is  a  word  of 
still  greater  extent,  and  in  ^^its  original,  proper  and  legal  sense, 
signifies  every  thing  that  may  be  holden,  provided  it  be  of  a  per- 
manent nature,  whether  it  be  of  a  substantial  and  sensible,  or  of  an 
unsubstantial,  ideal  kind."  2  Black.  17*,  18*. 

The  minerals  in  this  land  are  a  part  of  the  land  itself,  and  if,  by 
reason  of  the  mines,  it  is  not  susceptible  of  division,  the  wife  is  en- 
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titled  to  be  endowed  of  the  profits  or  rents.  The  principle  is,  she  is 
entitled  to  dower  of  all  the  profits  of  lands  and  tenements  of  which 
her  hnsband  was  seized  as  of  an  estate  of  inheritance.  In  Stough- 
ton  V.  Leighy  supra,  it  is  said^  'Mt  is  no  impediment  to  dower  that 
the  tenements  are  of  such  a  nature  they  cannot  be  assigned  by 
metes  and  bounds,  but  in  those  cases  it  sliall  be  assigned  as  well  as 
it  can  be,  as  by  the  third  toll-dish  of  a  mill,  or  the  like." 

In  the  case  of  Dickin  v.  Hamer,  Dr.  &  Sm.  284,  although  the  de- 
cision was  placed  on  other  grounds,  the  vice-chancellor  expressed 
the  opinion,  that  a  widow,  dowable  of  the  real  estate  of  her  hus- 
band, not  haying  done  any  thing  to  preclude  her  from  doing  so, 
may  claim  one-third  of  the  income  of  the  proceeds  arising  from  the 
royalties  of  mines  opened  after  her  husband's  decease,  but  not  one- 
third  of  the  corpus. 

The  demandant's  interest  in  these  mines  comes  strictly  within 
the  definition  of  dower,  and  if  she  is  to  be  barred  of  that  right  it 
must  be  upon  some  principle  or  for  some  reason  known  to  the  law. 
We  have  not  been  able  to  find  any  authority  exactly  in  point,  but 
the  reasoning  of  the  decisions  on  this  question  do  tend  to  sup- 
port the  theory  we  are  endeavoring  to  maintain,  viz.:  there  is  no 
reason  why  the  wife  may  not  be  entitled  to  be  endowed  of  mines 
opened  by  the  heir  or  owner  of  the  fee  after  the  right  of  dower 
attaches,  and  before  there  has  been  any  assignment,  as  well* as  in 
mines  opened  by  the  husband.  In  Coates  v.  Gheever,  supra,  it  was 
decided  the  right  of  dower  attached  to  a  bed  of  iron  ore  ;  that  such 
bed  of  considerable  extent  was  regarded  as  opened,  although  the 
openings,  which  had  been  worked  by  the  husband,  had  been  par- 
tially abandoned,  but  other  openings  into  the  same  bed  had  been 
made  by  the  heir. 

In  Oarr  v.  Carr,  4  Dev.  &  Bat  179,  it  was  decided  that,  while 
the  dowress  could  not  use  trees  standing  on  the  dower  lands,  for 
making  turpentine,  which  had  not  been  used  by  her  husband  for 
that  purpose,  still  she  could  rightfully  use  trees  in  the  ordinary 
mode  for  making  turpentine,  that  had  been  boxed  and  tended  in 
the  life-time  of  the  husband,  and  might  box  new  trees  as  those 
already  boxed  became  unfit  for  use,  so  as  not  to  enlarge  the  crop 
beyond  what  it  had  been  when  the  dower  was  assigned.  The  case 
of  FindUy  v.  Smith,  6  Munf.  134,  is  illustrative  of  the  same  doc- 
trine. 

What  possible  difference  could  it  make,  whether  the  trees  were 
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boxed  by  the  husband,  or  by  the  heir,  before  assignment  of  dower  ? 
In  either  case  she  would  be  entitled  to  the  profitable  and  natural 
use  of  the  dower  estate,  so  she  does  not  commit  waste.  The  heir, 
by  opening  the  mines,  has  destroyed  all  other  profits  of  the  land. 
There  is  no  mode  of  enjoying  mines  except  by  working  them.  If 
this  cannot  be  done  they  are  profitless  to  the  dowress.  As  we  have 
seen,  it  is  not  waste  in  her  to  work  mines  opened  by  her  husband, 
'  and,  by  a  parity  of  reasoning,  we  reach  the  conclusion,  it  is  not 
waste  for  her  to  work  mines  opened  by  the  heir  before  assignment 
of  dower.  At  all  events,  she  would  be  entitled  to  dower  in  the 
profits  in  case  the  mines  should  be  worked  by  the  heir  or  owner  of 
the  fee,  before  assignment  of  dower. 

But  the  agreement  proven  may  be  regarded  as  an  assignment  of 
dower.  Mrs.  Lenfers  and  her  daughter,  being  the  owners  of  the 
fee  of  the  lands,  had  the  right  to  open  mines  and  cause  them  to  be 
worked.  When  the  mines  in  question  were  opened  no  assignment 
of  dower  had  been  made.  That  Mrs.  Lenfers  had  dower  in  the 
lands  is  not  controverted.  Independently  of  any  agreement,  she, 
being  the  owner  in  fee  of  an  undivided  one-third  of  the  lands,  was 
entitled  to  one-third  of  the  mineral  rents.  The  mines,  when  opened, 
in  their  very  nature  were  indivisible.  Neither  partition  could  be 
made  at  law,  nor  dower  assigned  by  metes  and  bounds.  Connant  v. 
Smiths  1  Aik.  67 ;  Bainbridge  on  Mines,  155*;  Adams  v.  Briggs,  7 
Gush.  361. 

The  only  partition  that  can  be  made  is  to  order  a  sale  of  the  mines 
and  divide  the  proceeds.     McOillivray  v.  Evans  et  ah,  27  Cal.  92. 

After  the  mines  in  this  case  had  been  opened  there  was  no  prac- 
ticable way  in  which  dower  could  be  assigned  by  metes  and 
bounds.  It  was  assigned  in  the  only  way  that  it  could  be  equitably 
done,  by  giving  the  dowress  a  distinct  portion  of  the  mineral  rents. 
The  right  of  dower  existed,  and  it  was  competent  for  the  heir  her- 
self to  make  the  assignment.  If  of  lawful  age,  the  assignment  once 
fairly  made  would  bind  the  heir  and  all  privies  in  estate,  and 
would  be  conclusive  of  the  subsisting  rights  of  all  the  parties  in 
interest 

But,  at  common  law,  the  infant  heir  may  assign  dower  for  the 
reason,  as  it  is  said,  the  widow's  ''claim  is  urgent  and  necessary 
for  her  immediate  support"  Bainbridge  on  Mines,  151*.  How- 
ever, the  law  protects  the  heir  against  the  effects  of  an  excessive  or 
frandnlent  assignment.     Hohy  v.  Hobyy  supra. 
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The  abjection,  the  agreement  was  not  in  writing  and  therefore 
within  the  Statute  of  Frauds,  is  not  well  taken.  Treating  it  as  an 
assignment  of  dower,  it  was  valid,  though  existing  in  parol.  Bain- 
bridge,  in  his  work  on  Mines,  says,  "  dower  may  be  assigned  by 
parol,  notwithstanding  the  Statute  of  Frauds,  for  her  estate  is  not 
created,  but  only  ascertained,  by  assignment ;  and  where  she  haA 
entered  after  assignment,  the  freehold  vests  in  her  without  the 
livery  of  seizin,  whether  the  assignment  has  been  accomplished  by 
agreement  or  by  the  course  of  the  law."    Bainbridge,  149*. 

Sir  Edward  Coke,  in  his  Commentaries,  after  stating  briefly  of 
what,  by  whom,  and  to  whom  the  assignment  must  be  made,  adds: 
**  But  there  needeth  neither  livery  of  seizin  nor  writing  in  an  assign- 
ment of  dower,  because  it  is  due  of  common  right."  Coke  on 
Litt.  35  a. 

We  have  no  doubt  the  agreement  between  the  complainant  and 
her  daughter,  Mary  Louisa,  was  in  fact  an  assignment  of  dower  in 
the  mines  situated  in  the  lands  in  which  she  had  dower,  and  as 
such  it  is  conclusive  of  the  rights  of  the  parties,  unless  it  can  in 
some  mode  be  impeached.  The  heir  elected  to  treat  the  mines  as 
opened,  and  there  is,  and  can  be,  no  reason  why  she  could  not 
assign  dower  therein  out  of  the  rents  arising  from  their  use.  This 
she  did.  It  was  founded  on  a  valid  consideration,  and  it  must  be 
permitted  to  stand  as  a  subsisting  agreement  as  to  the  parties  to  it, 
and  all  privies  in  estate.  The  heir  takes  the  estate  with  this  chaxg^ 
upon  it. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings  authorized  by  the  principles  of  this  opinion. 

Decree  reversed. 


Chioaoo,  Bock  Island  akd  Pacific  Bailboad  Go.  t.  Boygs. 

(T8m.S10^ 
Carrier  —  LiabUUp  fir  betggage, 

A  carrier  is  not  liable  as  iiiBiurer  far  a  paMwnger'B  baggage  after  It  has  arrived 
at  its  destbaation,  and  the  passenger  has  had  a  reasonable  time  to  take  it 
away ;  and  such  time  will  not  be  extended  by  the  fact  that  the  passenger 
has  been  detained  by  illness. 

A  saoqne,  a  muff  and  a  napkin  ring  do  not  constftnte  baggage  when  carried  bgr 
a  gentleman,  and  a  cturrier  is  not  liable  therefor.    {JSee  nate,p,  378.) 
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ACTION  to  recover  the  value  of  property.    The  opinion  states 
the  case. 

Tho8.  F.  WUhroWy  tor  appellant. 

Peckham  it  Brown,  for  appellee. 

Scott,  J.  The  facts  in  this  case  are  not  controverted.  Appellee 
-was  a  passenger,  with  a  through  ticket,  purchased  at  San  Francisco 
from  that  city  to  Chicago,  over  the  Central  Pacific,  the  Union  Pa- 
cific and  appellant  railroads.  He  carried  with  him  an  ordinary 
traveling  trunk  and  a  box  of  photographs.  The  trunk  was  checked 
from  San  Francisco  to  Ogden,  but  the  Central  Pacific  Railroad 
Company  refused  to  check  the  box  as  baggage,  alleging  it  was  ex- 
press matter.  At  Ogden,  however,  both  trunk  and  box  were 
checked  to  Omaha.  Before  arriving  at  the  latter  place,  appellee 
surrendered  his  checks  to  Omaha,  and  received  checks  from  appel- 
lant's agent,  in  lieu  of  those  delivered  up,  for  his  baggage  over 
appellant's  road  to  Chicago. 

Appellee  at  once  became  a  passenger  on  appellant's  cars.  His 
baggage  was  on  the  same  train  with  him,  and,  in  the  ordinary  course 
of  travel,  ought  to  have,  and  perhaps  did,  arrive  at  Chicago  on  the 
6th  or  7th  of  October,  1871.  On  account  of  ill  health,  appellee 
stopped  at  Wilton,  Iowa,  on  the  5th  of  October,  on  a  "lay-over 
ticket,"  given  to  him  for  that  purpose,  and  proceeded  to  Brighton, 
a  distance  of  thirty  miles,  where  he  remained  five  days,  and  from 
thence  to  Chicago,  arriving  on  the  11th  of  October.  On  his  ar- 
rival at  that  city,  he  showed  his  checks  and  demanded  his  bag- 
gage, which  was  not  delivered. 

It  was  shown,  by  the  evidence,  that  it  was  the  custom  to  place 
all  unclaimed  baggage,  on  its  arrival  at  Chicago,  in  the  company's 
warehouse,  which  is  proven  to  have  been  a  very  secure  one.  There 
can  be  no  doubt  the  baggage  of  appellee,  when  it  arrived,  there 
being  no  one  to  claim  it,  was  placed  in  this  warehouse  to  await  the 
owner's  convenience,  where  it  was  destroyed  by  fire  on  the  8th  of 
October,  1871,  without  any  fault  on  the  part  of  the  company. 

TTnder  instructions  from  the  court,  the  jury  found  a  special  ver- 
dict, in  which  they  enumerate  the  several  articles  which  they  find 
were  contained  in  the  trunk,  and  then  find  their  respective  values. 
The  list  contains  several  articles,  the  value  of  which  was  included 
in  the  verdict,  and  which  could  not,  with  any  degree  of  accnracyi 
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be  said  to  constitute  any  part  of  a  gentleman's  traveling  baggage 
—  such  as  "one  sacque  and  muff,"  "  two  silver  napkin-rings,"  and 
perhaps  some  other  articles,  the  whole  amounting,  in  the  aggregate, 
to  something  over  $40.  To  this  extent,  the  finding  of  the  jury,  in 
any  view  of  the  law  that  can  be  taken,  is  erroneous. 

But  this  is  not  the  principal  question  in  the  case.  Another  ob- 
jection taken  is  as  to  the  law  given  to  the  jury,  and  it  goes  to  the 
foundation  of  the  action.  The  baggage  having  arrived  at  its  dea- 
tination,  and  no  one  appearing  to  claim  it,  the  company  caused  it 
to  be  placed  in  its  warehouse,  or  baggage-room.  The  question 
arises  as  to  the  responsibility  of  the  company  after  its  arrival,  and 
before  it  was  called  for  by  the  owner. 

The  law  is  well  settled  that  the  responsibility  as  carrier  ceases 
when  the  carrier  becomes  a  mere  warehoaseman,  and  from  thence- 
forward he  is  bound  to  exercise  the  same  care,  and  no  more,  that 
ordinarily  prudent  men  do  in  keeping  their  own  goods  of  similar 
kind  and  value.  While  the  relation  of  common  carrier  exists,  the 
company  is  held  responsible  for  baggage  or  freight  as  an  insurer, 
and  the  reason  given  in  the  books  is  to  prevent  fraud,  and  the 
better  to  subserve  the  public  interests. 

But  when  does  the  liability  of  passenger  carriers  cease,  and  such 
carriers  become  mere  warehousemen  as  to  the  luggage  of  passen- 
gers? 

The  rule  is  as  stated  by  text- writers,  that  the  responsibility  con* 
tinues  until  the  owner  has  had  reasonable  time  and  opportunity  to 
come  and  take  away  his  baggage.  If  it  be  not  called  for  within 
such  reasonable  time,  the  company  may  store  it  in  a  secure  ware* 
house,  and  from  thence  its  liability  as  a  carrier  ceases,  and  that  of 
warehouseman  is  assumed.  This  doctrine*  is  so  well  supported  by 
authority  that  it  admits  of  no  controversy.  2  Bedf.  on  Railways, 
§  171,  sub-§  3  ;  Roth  v.  Buffalo  and  Slate  Line  Railroad  Company, 
34  N.  Y.  548  ;  Louisville,  Cincinnati  and  Lexington  Railroad 
Company  v.  Mahan,  8  Bush,  184 ;  Ouimit  v.  Henshaw  et  al.,S6 
Vt.  605. 

The  difSculty  is  not  in  the  rule  as  stated,  but  in  the  determina- 
tion of  what  is  a  reasonable  time  and  opportunity  for  a  passenger 
to  claim  and  take  away  his  luggage.  The  impossibility  of  stating 
any  absolute  rule  on  this  subject  has  given  rise  to  the  apparent 
conflict  in  many  of  the  adjudged  cases.  It  has  been  said,  and  we 
think  with  great  force,  that  what  constitutes  such  reasonable  time 


i 


SEFI'EMBER  TERM,  1874.  271 

Chicago,  Rock  Island  and  Pacific  Railroad  Company  v.  Boyce. 

and  opportunity  is  a  mixed  question  of  lavv  and  fact,  depending 
Tei^  much  upon  the  peculiar  facts  of  each  individual  case ;  but 
when  the  facts  are  undisputed  it  is  purely  a  question  of  law,  and  the 
court  should  decide  it.  Louisville^  Cincinnati  and  Lexington  Bail- 
road  Co.  v.  Mahan  ;  Roth  v.  Buffalo  and  State  Line  Railroad,  supra. 

In  the  case  we  are  considering,  the  court,  at  the  instance  of 
appellee,  instructed  the  jury  ''  that  a  reasonable  time  allowed  the 
plaintiff  to  claim  his  baggage  means  such  time  as  is  reasonable  con- 
sidering the  state  of  his  health,  and  his  ability  to  proceed  to  his 
destination,  or  to  make  demand,  and  the  other  circumstances  in 
the  case  proven." 

This  charge  does  not  state  the  law  correctly,  as  applicable  to  the 
facts  of  this  case.  Commonly  the  passenger  and  his  luggage  are 
carried  on  the  same  train,  and  it  is  delivered  to  him  on  the  plat- 
form on  bis  arrival*  But  if,  for  any  reason,  not  the  fault  of  the 
company,  the  passenger  does  not  choose  to  claim  it,  the  carrier  may 
rightfully  store  it  in  a  secure  warehouse.  This  is  not  for  the  bene- 
fit of  the  carrier,  but  for  the  convenience  of  the  traveler.  It  was 
never  intended  that  passenger  carriers  should  become  warehouse- 
men of  the  traveler's  personal  luggage.  The  common  custom  is  to  . 
deliver  it  immediately  upon  its  arrival  at  its  destination,  on  the 
platform.  It  would  be  extending  the  liability  of  such  carriers 
beyond  any  thing  required  by  public  exigency,  or  the  necessities  of 
public  interests,  to  hold  them  responsible  as  common  carriers  after 
the  lapse  of  reasonable  time,  or  after  the  traveler  has  had  a  reason- 
able opportunity  to  claim  and  take  away  his  personal  baggage,  and 
unless  the  carrier  itself  is  at  fault,  it  seems  to  us  the  passenger  ought 
not  to  be  permitted  to  extend  the  strict  and  rigid  liability  incident 
to  common  carriers,  for  any  purposes  of  his  own  convenience,  nor 
by  reason  of  any  inevitable  accident  to  himself.  The  carrier  never 
contracted  to  carry  him  as  a  passenger  with  a  view  to  such  extended 
liability  for  his  baggage. 

It  is  sought  to  justify  the  giving  of  the  instruction  upon  the 
facts  testified  to  by  appellee,  that  hu  journey  was  delayed  on  ac- 
count of  sickness.  The  company,  it  is  contended,  consented  to 
the  delay  by  giving  him  a  *'  lay-over  ticket."  It  was  under  no  legal 
liability  to  give  him  such  a  ticket,  and  it  was  done  for  the  humane 
purpose  of  accommodating  the  passenger.  He  was  physically 
unable  to  prosecute  his  journey.  This  was  certainly  no  fault  of 
the  company,  and  if  the  carrier  was  willing  to  oblige  him  in  his 
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extremity,  its  responsibility  oaght  not,  for  that  reason,  to  be  en- 
larged. Had  his  sickness  continued  for  any  considerable  perioa,  it 
seems  unreasonable  that  the  company,  during  all  the  time  it  should 
be  compelled,  in  consequence  thereof,  to  keep  his  luggage  in  its 
warehouse,  should  be  held  to  the  strict  and  rigid  liability  of  a 
common  carrier.  We  think  the  objection  to  this  evidence  offered 
by  appellee  ought  to  have  been  sustained  ;  its  production  could 
only  mislead  the  jury ;  it  did  not  tend  to  show  it  was  through  any 
neglect  or  default  of  the  company  that  it  was  compelled  to  plaoe 
appellee's  luggage  in  its  warehouse  ;  and  if  it  proves  any  thing,  ic 
is  that  the  company  gave  him  the  **  lay-over  ticket  "  on  the  im- 
plied condition  the  passenger  would  consent  that  the  carrier  might 
place  his  baggage,  on  its  arrival,  in  its  warehouse,  using  ordinary 
care  for  its  preservation.  This  fact  would  relieve  the  company  from 
all  responsibility  as  a  common  carrier.  Had  the  passenger  been  at 
Chicago,  and  for  his  i)ersonal  convenience  had  his  baggage  placed  in 
the  company's  warehouse,  this  fact  would  relievo  the  carrier  from 
all  responsibility  except  for  gross  carelessness  as  a  gratuitous  bailee. 
Minor  v.  Chicago  and  Northwestern  Railroad  Co.y  19  Wis.  40. 

The  case  of  Roth  v.  The  Buffalo  and  Staie  Line  Railroad  Ckh^ 
supra,  cited  by  counsel  fofr  appellee,  as  supporting  his  view  of  the 
law,  is  not  in  conflict  with  the  views  here  expressed,  so  far  as  the 
decision  itself  is  concerned.  The  judge  who  delivered  the  opinion  of 
the  court  stated  some  hypothetical  cases  which  might  arise  in  the 
future,  to  which  the  principles  of  that  decision  should  not  appiy.  It 
was  simply  a  passing  remark,  not  the  deliberate  opinion  of  the 
court,  and  for  that  reason  we  are  not  inclined  to  give  it  the  weight 
of  an  authoritative  decision. 

We  are  satisfied  the  verdict  in  this  case  is  contrary  to  the  law  and 
the  evidence,  and  the  judgment  will  accordingly  be  reversed. 

Judgment  rwersed. 

Note  bt  the  Reporter.  —  Aa  to  the  terminatloDi  of  a  carrier^s  liability  as 
Buch^  for  baggage,  see  MoU  v.  CMcoQOy  etc,  R,  R,  Co,^  1  Am.  Rep.  212;  B.  c,  ZT 
Iowa,  22;  Bartholomew  t.  St.  LouiSt  etc^  R,  R.  Co,,  6  Am.  Rep.  45;  s.  c,  63 
111.  227;  BnmeU  ▼.  N.  Y,  C.  B.  H.  Co.,  6  Am.  Rep.  61;  s.  c,  46  N.  Y.  184. 

As  to  what  oonstitufes  baggage,  see  Dexter  v.  Syracuse,  etc,  R  R.  Co,^  1  Am. 
Re{).  527;  8.  c,  42  N.  Y.  328;  ToUdo,  Wabash,  etc,,  R,  R,  Co,  v.  Hanunoftd,  6 
Am.  Rep.  221;  8.  c,  33  Ind.  379;  CoJifwUy  v.  Warreji^  8  Am.  Rep.  900,  and  uote; 
8.  c,  106  Mass.  140;  American  Contract  Co,  v.  Cross^  8  Am.  Rep.  471;  First  JVat 
Bmi/c  V.  Marietta  R,  R.  Co.,  5  id.  655:  8.  C  20  Ohio  St.  258;  Brodc  v.  QtOe, 
14  Am.  Rep.  356;  6.  c,  14  na.623;  Qleason  v.  Goodrich  Trarts.  Co.,  14  Am.  Rep. 
716;  8.  c,  32  Wis.  85. 
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ClBLAJTD  V.  POBTBB. 
(74  III.  76.) 

Election  —  Closing  polls  hefort  time. 

At  Ml  election  the  polls  were  closed  an  hoar  before  the  lawful  time.  SM^ 
that,  in  the  absence  of  fraud  or  of  evidence  that  any  one  offered  to  vote 
during  the  hour,  or  was  prevented  from  voting  by  the  closing,  the  election 
valid. 


rpHE  opinion  states  the  case. 

William  H,  Gest,  and  Connelly  £  McNeal,  for  plaintiff  in  error, 

Charles  M.  Osborny  and  Kenworthy  S  Beardsley,  for  defendant  in 
error. 

Craig,  J.  At  the  general  election  held  on  the  4th  day  of 
NoYember,  1873,  the  defendant  in  error  was  declared  elected  to  the 
office  of  treasurer  of  fiock  Island  county. 

The  plaintiff  in  error,  who  was  the  opposing  candidate  for  the 
office,  on  the  3d  day  of  December,  1873,  filed  a  petition  in  the 
County  Court  of  Bock  Island  county  to  contest  the  election. 

It  is  arerred  in  the  petition  that  no  votes  were  cast  in  the  county 
for  any  person  for  the  office  of  treasurer  except  petitioner  and  the 
defendant  in  error ;  that  in  the  entire  county  the  defendant  in 
error  received  fifteen  hundred  and  ninety-two  votes,  and  that  the 
petitioner  received  fifteen  hundred  and  seventy-nine  votes,  making 
a  majority  of  thirteen  votes  in  favor  of  defendant  in  error. 

That  in  Buffe  Prairie  township  there  were  registered  and  entitled 
to  vote  two  hundred  and  fifty  persons  ;  that  the  entire  vote  cast  in 
that  township  was  only  one  hundred  and  thirteen,  seventy-nine  of 
which  were  for  defendant  in  error,  and  thirty-four  for  petitioner  ; 
that  the  judges  of  election  in  that  township  did  neglect  and  fail  to 
continue  open  the  polls  until  seven  o'clock  in  the  afternoon  of  the 
day  on  which  the  election  was  held,  but  did  knowingly  and  will- 
fully close  the  same  before  the  hour  of  six  o'clock  in  the  afternoon, 
and,  for  the  purpose  of  giving  their  illegal  proceedings  the  sem- 
VoL.  XXIV.  — 85 
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blance  of  regularity,  did  knowingly  and  willfully  run  forward  the 
hands  of  the  clock  to  indicate  the  time  of  closing  the  polls. 

On  account  of  this  irregularity  of  the  judges,  the  petitioner 
asks  that  the  entire  vote  of  the  township  may  bo  rejected  and  not 
counted. 

To  this  petition  a  general  demurrer  was  filed,  which  the  court 
sustained,  and  it  wa«  dismissed. 

The  petitioner  brings  the  record  here,  and  assigns  as  error  the 
decision  of  the  court  in  sustaining  the  demurrer  and  dismissing 
the  petition. 

Section  48,  Revised  Laws  of  1874,  page  458,  which  was  in  force 
at  the  time  the  election  was  held,  declares  the  polls  shall  be 
opened  at  the  hour  of  eight  o'clock  in  the  morning,  and  con- 
tinued open  until  seven  o'clock  in  the  afternoon  of  the  same  day, 
at  which  time  the  polls  shall  be  closed. 

Section  86  of  the  same  act  declares  if  any  judge  of  any 
election  shall  willfully  neglect  to  perform  any  of  the  duties  required 
of  him  by  the  act,  he  shall,  on  conviction  thereof,  be  fined  in  a 
sum  not  exceeding  (1,000,  or  imprisoned  in  the  county  jail  one 
year,  or  both,  at  the  discretion  of  the  court.  It  was  clearly  the 
duty  of  the  judges  of  election  to  keep  the  polls  open  until  seven 
o'clock  on  the  day  the  election  was  held,  and  the  legislature,  by  the 
act  cited  supra,  has  imposed  a  severe  penalty  upon  the  judges  of 
the  election  for  a  willful  disregard  of  duty. 

But  the  question  presented  by  this  record  is,  what  effect  shall  a 
duty  imposed  upon  the  oflBcers,  disregarded,  have  upon  the  result 
of  the  election,  when  it  does  not  appear  that  a  single  legal  voter 
was  deprived  of  the  elective  franchise  ? 

The  substance  of  the  complaint  made  by  the  petitioner  is  this, 
that  the  law  required  the  judges  of  election  to  keep  open  the  polls 
until  seven  o'clock,  and  they  closed  at  six  o'clock. 

It  is  nowhere  alleged  that  a  single  voter  appeared  at  the  polls, 
after  adjournment,  for  the  purpose  of  voting,  or  that  any  voter 
was  deprived  of  the  right  to  vote  for  tlie  reason  the  polls  were 
closed  one  hour  earlier  than  required  by  law. 

No  fraud  is  shown  on  the  part  of  the  oflBcers  in  conducting  the 
election.  There  seems  to  have  been  a  fair  expression  of  the  will 
of  the  voters  of  the  township  at  the  polls  ;  it  is  not  pretended  that 
the  defendant  in  error,  or  any  candidate  for  any  office,  had  any 
knowledge  of  the  act  of  the  judges,  or  were  in  any  manner  con* 
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nected  therewith  or  advised  the  closing  of  the  polls  at  an  earlier 
hour  than  the  law  required. 

Under  these  circumstances  we  are  not  prepared  to  hold  that  the 
voters  of  the  townsliip  who  appeared  and  cast  their  votes  shall  be 
disfranchised  by  a  rejection  of  the  entire  poll  ;  in  the  absence  of 
fraud,  and  where  it  does  not  appear  that  a  single  voter  was  deprived 
of  the  right  of  suffrage,  we  think  justice  requires  that  those  who 
honestly  expressed  their  will  at  the  ballot-box  should  be  protected, 
and  if  the  officers,  of  the  election  have  violated  the  law,  let  the 
penalty  attached  be  imposed  upon  them.  This  view  seems  to  be 
just,  and  it  is  in  harmony  with  the  former  decisions  of  this  court 
when  similar  questions  have  arisen.  In  Piatt  v.  Tlie  People,  29 
111.  54,  this  court  held  :  "  The  rules  prescribed  by  the  law  for  con- 
ducting an  election  are  chiefly  to  afford  an  opportunity  for  the  free 
and  fair  exercise  of  the  elective  franchise,  to  prevent  illegal  votes, 
and  to  ascertain,  with  certainty,  the  result.  Such  rules  are  direct- 
ory, merely,  not  jurisdictional  or  imperative.  If  an  irregularity, 
of  which  complaint  is  made,  is  shown  to  have  deprived  no  legal 
voter  of  his  right,  or  admitted  a  disqualified  person  to  vote  ;  if  it 
casts  no  uncertainty  on  the  result,  and  has  not  been  occasioned  by 
the  agency  of  a  party  seeking  to  derive  a  benefit  from  it,  it  may 
well  be  overlooked  in  a  case  of  this  kind,  when  the  only  question 
is,  which  vote  was  the  greatest  ?  " 

A  question,  not  unlike  the  one  involved  in  this  case,  arose  in  case 
of  The  People  ex  rel,  Willard  Scott  v.  The  Board  of  Supervisors  of 
Du  Page  County,  65  LI.  360.  The  question  there  was,  whether  the 
entire  poll  of  one  township  should  be  rejected  because  the  judges 
of  election  closed  the  polls  for  one  hour  at  noon,  when  it  did  not 
appear  that  there  had  been  any  fraud,  or  that  any  voter  had  been 
prevented  from  voting.  On  the  authority  of  Piatt  v.  The  People, 
supra,  it  was  held  that  the  Circuit  Court  erred  in  rejecting  the 
entire  poll. 

In  that  case  the  question  was,  whether  the  entire  vote  of  the 
township  should  be  rejected,  for  the  reason  alone  that  the  polls 
were,  in  violation  of  the  statute,  closed  for  one  hour  in  the  middle 
of  the  day  ;  Jiere,  the  question  is,  shall  the  entire  vote  of  a  town- 
ship be  disregarded,  for  the  reason  alone  that  the  judges  of  elec- 
tion closed  the  polls  one  hour,  from  six  o'clock  until  seven  ;  there 
can  be  no  difference  in  principle  between  the  questions  involved  in 
the  two  oases.     Had  this  petition  contained  an  averment  that 
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voters  appeared  at  the  polls  for  the  purpose  of  voting  after  the 
polls  were  closed  and  before  seven  o'clock,  and  were  deprived  of 
the  right,  that  would  have  presented  a  question  not  raised  by  this 
record,  and  upon  which  we  decline  to  express  an  opinion. 

The  averments  in  the  petition  being  insufficient,  the  demurrer 
was  properly  sustained.  The  judgment  of  the  court  below  will  be 
affirmed. 

Judgment  affirmed. 


Parmelbb  v.  Lowrrz. 

Common  carrier  — r  What  canstUtUes  carrier  of  baggage. 

One  engaged  in  the  buainess  of  carrying  baggage,  for  hire  between  railroad 
depots,  hotels  and  other  places  in  a  town  or  city,  is  a  common  carrier,  and 
as  such,  is  liable  for  the  contents  of  a  trunk,  although  it  is  not  such  as  is 
usually  carried  as  baggage,  unless  the  owner  thereof  has  been  guiltj  of 
fraud  or  deception. 

ACTION  to  recover  the  value  of  articles  alleged  to  have  been 
delivered  to  defendant  as  a  common  carrier.     The  opinion 
states  the  case. 

John  Lyle  King^  for  appellant. 

Allan  C.  Story  and  Rufus  King,  for  appellee. 

Craig,  J.  This  is  an  appeal  from  a  judgment  rendered  in  the 
Circuit  Court  of  Cook  county,  in  favor  of  Elias  Lowitz  against  Frank 
Parmelee,  for  the  sum  of  $180.40. 

It  appears  from  the  record,  that  in  September,  1871,  appellee  was 
a  passenger  from  New  York  to  Chicago,  on  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railroad  ;  that  his  baggage,  consisting  of  a 
trunk,  was  checked  from  New  York  to  Chicago.  A  short  time 
before  arriving  at  Chicago  appellee  delivered  his  check  for  the 
trunk  to  a  servant  of  appellant,  who  received  the  trunk  to  be  carried 
for  hire  from  the  depot  to  appellee's  residence  in  Chicago.  When 
the  trunk  was  delivered  to  appellee,  by  the  driver  of  appellant,  it 
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bad  been  opened  and  a  part  of  the  contents  abstracted.  The  loss 
of  the  goods  occnrred  while  the  trunk  was  in  the  possession  of  the 
servants  of  appellant.  Among  the  articles  taken  from  the  trunk 
were  two  patterns  of  women's  dress  ^oods  —  silks  in  the  piece, 
purchased  for  plaintifE's  wife,  and  daughter,  in  New  York.  They 
were  of  the  value  of  $111.  Other  articles  lost  were  of  the  value  of 
$69.40. 

The  appellant  was  the  proprietor  of  a  line  of  omnibus  and  bag* 
gage  wagons,  and  engaged  in  carrying,  for  hire,  passengers  and  their 
baggage,  and  also  baggage  alone,  for  all  persons  choosing  to  hire 
from,  to,  and  between  the  various  railroad  depots  and  hotels,  and 
different  parts  of  the  city  in  Chicago  ;  that  appellant  had  agents  to 
solicit  such  business  on  all  incoming  trains.  As  is  shown  by  this 
record,  appellant  was  clearly  a  common  carrier  of  goods  as  1^ell  as 
passengers,  in  the  city  of  Chicago.  Parmelee  v.  McNulty^  19  111. 
556. 

In  order  to  determine  whether  the  finding  of  the  court  upon  the 
evidence  was  correct,  it  will  be  necessary  to  consider  the  duties  and 
obligations  of  appellant  as  a  common  carrier  of  goods. 

It  is  said  by  Kent,  vol.  2,  page  597  :  '^  The  carrier  for  hire  in  a 
particular  case,  and  not  exercising  the  business  of  a  common  car- 
rier, is  only  answerable  for  ordinary  neglect,  unless  he  by  express 
contract  assumes  the  risk  of  a  common  carrier.  But  if  he  be  a 
eamman  carrier,  he  is  in  the  nature  of  an  insurer,  and  is  answer- 
able for  accidents  and  thefts,  and  even  for  a  loss  by  robbery.  He 
is  answerable  for  all  losses  which  do  not  fall  within  the  excepted 
cases  of  the  act  of  Ood,  meaning  inevitable  accident,  without 
the  intervention  of  man,  and  public  enemies.  This  has  been  the 
settled  rule  of  law  for  ages,  and  the  rule  is  intended  as  a  guard 
against  fraud  and  collusion,  and  it  is  founded  on  the  same  broad 
principles  of  public  policy  and  convenience  which  govern  inn- 
keepers.'* 

Appellant^  as  a  common  carrier,  received  the  trunk  of  appellee 
at  the  depot  in  Chicago,  and  agreed  for  a  certain  price  to  deliver  it 
at  the  residence  of  appellee.  The  law  required  him  to  safely  carry 
and  deliver  it  with  its  contents.  This  he  failed  to  do,  but  suffered  a 
part  of  the  contents  of  the  trunk  to  be  stolen  while  he  was  the 
custodian  and  insurer  of  the  goods,  and  we  are  aware  of  no  prin- 
ciple of  law  upon  which  he  can  escape  the  responsibility  that  at- 
tached to  his  undertaking  as  a  common  carrier. 
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It  is,  however,  insisted  by  the  counsel  of  appellant,  that  the  dress 
goods  taken  from  the  trunk  were  not  baggage  such  as  is  ordinarily 
carried  by  passengers,  and,  therefore,  appellant  was  not  liablo  for 
the  loss  of  those  articles.  And  in  support  of  this  position  W3  ai-e 
referred  to  authorities  where  passengers  upon  milway  or  stean:  bo;it 
lines,  who  paid  simply  the  fare  of  a  passenger,  and  had  baggage 
checked  and  met  with  loss,  could  not  recover  for  the  loss  of  goods 
which  were  not  strictly  denominated  baggage. 

Had  the  goods  been  taken  from  the  trunk  while  it  was  in  the 
possession  of  the  railroad  company,  and  were  this  a  suit  against  the 
company  to  recover  for  the  loss,  then  the  position  assumed,  and 
the  authorities  cited  might  be  regarded  with  some  force. 

But  the  case  under  consideration  is  not  at  all  similar  to  tiie  cases 
cited  by  appellant  in  his  brief.  Appellee  was  not  a  passenger  with 
Parmelee.  He  did  not  pay  or  contract  for  fare.  The  i*elation 
between  carrier  and  passenger  did  not  arise  or  exist  between  them. 
When  the  trunk  was  received  no  inquiry  was  made  by  appellant  as 
to  its  contents,  and  so  far  as  his  liability  was  concerned,  it  was  of 
no  importance  whether  it  contained  baggage  or  merchandise. 

Appellant  had  no  greater  right  to  be  informed  of  the  contents  of 
the  trunk  than  a  railroad  company  has  to  be  informed  of  the  precise 
contents  of  a  box  of  merchandise  which  is  received  for  shipment. 

The  common  carrier  is  answerable  for  the  loss  of  a  box  or  parcel 
of  goods,  though  he  be  ignorant  of  the  contents,  or  though  those 
contents  be  ever  so  valuable,  unless  he  made  a  special  acceptance. 
2  Kent,  603. 

This  is  the  recognized  rule,  unless  the  owner  of  the  goods  has 
practiced  a  fraud  or  imposition  upon  the  carrier  by  concealing  the 
true  value  of  the  goods,  and  there  is  no  pretense  from  this  record, 
that  any  fraud,  or  deception,  or  concealment,  was  practiced  by 
appellee. 

The  law  prescribing  the  duties  of  appellant  as  a  common  carrier 
of  goods  required  him  to  safely  carry  and  deliver  the  trunk  and 
its  contents  to  appellee,  unless  prevented  by  the  act  of  God  or  the 
public  enemies.  This  duty,  the  record  shows,  he  failed  to  discharge, 
and  he  must  be  held  responsible  for  the  loss. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Westbbn  TJnion  Telegraph  Company  v.  Tylbb. 

(74  III.  168.) 

Telegraph  company — Conditions  limiting  liability  of — Burden  of  proof, 

A  condition  in  a  telegraph  blank,  exempting  the  company  from  liability  for 
errors  in  anrepeated  messages,  exempts  them  only  for  errors  ariping  from 
causes  beyond  their  control ;  and  an- error  being  proved,  the  onu^  is  on  the 
company  of  proving  that  it  arose  from  such  causes.    {See  note^  p.  288.) 

ACTION  by  Tyler  and  others  against  the  telegraph  company 
to  recover  damages  resulting  from  the  alleged  negligence  of 
the  company  in  transmitting  a  message.  The  case  is  fully  stated 
in  the  report  of  the  former  appeal,  14  Am.  Rep.  38. 

DeiU  i&  Blacky  and  Williams  S  Thoinpson,  for  appellant 
Cooper,  Oameti  <&  Packardy  for  appellees. 

Bbebse^  J.  This  case  was  before  this  court  at  the  September 
term,  1871,  and  reported  in  60  111.  421 ;  8.  o. ,  14  Am.  Rep .  38.  It  was 
then  ably  argued  by  counsel  and  fully  considered  by  the  court. 
The  authorities  were  critically  examined,  and  it  was  found  they 
were  not  entirely  harmonious  as  to  the  principles  which  should  be 
applied  to  and  govern  telegraph  companies,  leaving  this  court  at 
full  liberty  to  adopt  such  rules  and  apply  such  principles  to  them, 
as  might  seem  best  calculated  to  protect  those  who  are  compelled 
to  resort  to  those  wonderful  instrumentalities  by  which  they  oper- 
ate, and  at  the  same  time  impose  no  unnecessary  hardship  or  lia- 
bility upon  them. 

The  cause  having  been  remanded,  a  new  trial  has  been  had,  and 
the  court  below,  as  in  duty  bound,  applied  to  the  cause  the  princi- 
ples we  had  recognized  as  correct,  the  result  of  which  was  a  verdict 
and  judgment  for  the  plaintiffs,  in  an  amount  sufScient  to  cover 
the  damages  they  had  sustained  by  the  negligence  of  the  defend- 
ants in  transmitting  their  message. 

The  first  appeal  was  taken  by  the  plaintiffs  in  the  action,  they 
complaining,  justly,  as  we  thought,  that  through  and  by  the  mis- 
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direction  of  the  court  to  the  jury  as  to  the  law  of  the  case,  they 
had  been  permitted  to  recover  only  the  amount  of  the  company's 
charges  for  sending  the  message,  allowing  them  no  damages  for  the 
loss  they  had  suffered  by  reason  of  their  negligent  and  careless 
mistake. 

This  appeal  is  taken  by  the  telegraph  company,  and  great  efforts 
have  been  made  to  induce  this  court  to  depart  from  the  ground  it 
occupied  on  the  first  appeal,  by  questioning  the  correctness  of  the 
principles  which  governed  our  ruling.  These  have  caused  us  to 
re-examine  that  case  and  those  principles,  to  explore  anew  the 
whole  ground,  and  we  desire  to  isay,  and  that  most  emphatically, 
there  is  nothing  in  the  opinion  then  delivered  we  desire  to  retract 
or  modify,  fully  believing  it  is  sanctioned  by  reason,  by  law  and  by 
justice,  alike  demanded  by  public  policy  and  public  necessity. 

The  rule  there  announced  is,  that  the  usual  regulations  exempt- 
ing companies  from  liability  for  errors  in  unrepeated  messages, 
exempts  them  only  for  errors  arising  from  causes  beyond  their  own 
control,  and  that  the  inaccuracy  of  the* message  being  proved,  the 
onus  of  relieving  themselves  from  the  presumption  of  negligence 
thereby  raised,  rests  upon  the  company. 

And  in  regard  to  the  regulation  of  the  company  requiring  mess- 
ages to  be  repeated  in  order  to  insure  correct  results,  for  which  the 
sender  is  to  pay  fifty  per  cent  in  addition  to  the  original  cost,  we 
endeavored  to  show,  that  such  was  then  the  perfection  to  which 
the  art  of  telegraphy  had  reached,  that  the  real  object  of  such  a 
requirement  was  to  increase  the  revenue  of  the  companies.  The 
proposition  may  be  thus  stated  :  The  company  engages  to  use  all 
proper  skill  and  care  in  transmitting  a  message  over  its  wires  for 
the  established  rates.  The  duty  at  once  arises,  the  charges  being 
paid,  to  transmit  this  message  as  delivered  —  not  a  different  mess- 
age, but  the  one  delivered  and  no  other — the  sender  has  paid  his 
money  to  have  this  message  sent.  The  undertaking  of  the  com- 
pany is,  prima  facie,  to  send  it  correctly,  and  if  their  wires  and 
instruments  are  in  proper  order,  and  their  operators  skillful  and 
careful,  it  will  traverse  the  wires  precisely  in  the  words  and  figures 
which  composed  it  when  placed  upon  the  wires,  and  is  sure,  in  that 
shape  and  form,  to  reach  its  destination,  no  atmospheric  causes 
intervening  to  prevent.  The  very  fact  that  but  few  cases  of  negli- 
gence have  been  brought  against  these  companies  is  strong  proof 
they  do,  in  almost  all  cases,  transmit  messages  correctly,  and  they 
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can  always  do  it  if  they  take  proper  care,  have  the  requisite  skill 
and  use  proper  instraments.  If  they  will  do  all  this,  there  is  no 
need  of  repeating  a  message,  and  it  must  be  regarded  as  a  con- 
trivance to  swell  their  receipts.  In  the  ordinary  course  of  business, 
the  newspapers  inform  us^  and  we  have  no  reason  to  doivbt  the 
truth' of  the  statement^  telegrams  are  sent  from  New  York  to  Lon- 
don, and  answers  received,  in  about  thirty-three  minutes,  they  hav- 
ing passed  through  thirty-six  different  hands,  and  traveled  over 
seven  thousand  miles  !  This  is  done  every  day,  such  is  the  perfec- 
tion to  which  the  art  is  brought.  Does  an  instrumentality  which 
can  perform  such  feats  require  the  fostering  care  of  courts  ?  Is 
it  an  infant  yet  in  its  swaddling  clothes  ?  No,  but  a  giant  power, 
under  the  control  of  man,  whose  daily  exploits,  guided  by  his  care 
and  skill,  throw  those  of  the  fabled  Mercury  deep  into  shade  and 
far  in  the  rear. 

On  the  question  whether  the  regulation  requiring  messages  to  be 
repeated,  printed  on  the  blank  of  the  company  on  which  a  message 
if  written,  is  a  contract,  we  held,  it  was  not  a  contract  binding  in 
law,  for  the  reason,  the  law  imposed  upon  the  companies  duties  to 
be  performed  to  the  public,  and  for  the  performance  of  which  they 
were  entitled  to  a  compensation  fixed  by  themselves,  and  which  the 
sender  had  no  choice  but  to  pay,  no  matter  how  exorbitant  it  might 
be.  Among  these  duties,  we  held,  was  that  of  transmitting  mess- 
ages correctly  ;  that  the  tariff  paid  was  the  consideration  for  the 
performance  of  this  duty  in  each  particular  case,  and  when  the 
charges  were  paid,  the  duty  of  the  company  began,  and  there  was, 
tiierefore,  no  consideration  for  the  supposed  contract  requiring  the 
sender  to  repeat  the  message  at  an  additional  cost  to  him  of  fifty 
per  cent  of  the  original  charges. 

We  remain,  after  careful  examination,  of  the  sq.me  opinion. 

Since  the  opinion  in  60  111.  was  delivered,  this  subject  has  been 
fully  considered  by  the  Supreme  Court  of  our  neighboring  State 
of  Wisconsin,  and  in  a  very  able  opinion,  delivered  by  the  chief 
justice  of  that  court,  our  views  and  conclusions  are  substantially 
approved,  and  they  hold  that  regulations  exempting  a  telegraph 
company  from  liability  for  its  own  negligence  are  void  for  want  of 
consideration.  Candee  v.  Western  Union  Telegraph  Co,,  17  Am. 
Eep.  452.     • 

In  the  Supreme  Court  of  Maine,  the  case  of  Bartlett  v.  The 
Western  Unibn  Telegraph  Co,,  16  Am.  Bep.  437,  was  considered 
YoL.  XXIV.  —  36 
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and  determined.  The  action  was  brought  to  recover  damages  for 
the  incorrect  transmission  of  a  message.  The  dispatch  was  to  a 
grain  merchant  in  Chicago,  ordering  ten  thousand  bushels  of  corn, 
but,  as  received  aud  delivered,  redd,  "one"  thousand  bushels.  It 
required  two  or  three  days  to  correct  the  error,  during  which  time 
the  price  of  corn  had  advanced  ten  cents  per  bushel,  making  a  loss 
to  the  plaintiffs  of  nine  hundred  dollars. 

The  court  said,  a  rule  adopted  by  a  telegraph  company  as  fol- 
lows :  ^'  The  Western  Union  Telegraph*  Company  will  receive 
messages  for  all  stations  east  of  the  Mississippi  river,  to  be  sent 
during  the  night,  at  one-half  the  usual  rates,  on  condition  that 
the  company  shall  not  be  liable  for  errors  or  delay  in  the  transmis- 
sion or  delivery,  or  for  non-delivery  of  such  messages  from  what- 
ever cause  arising,  and  shall  only  be  bound  in  such  case  to  return 
the  amount  paid  by  the  sender,"  is  against  public  policy,  and  there- 
fore void.  When  assented  to  by  the  sender,  so  as  to  become  a  con- 
tract, it  is  equally  void,  as  against  public  policy,  and  also  because 
its  terms  are  repugnant,  assuming  to  impose  an  obligation,  and  by 
the  same  act  releasing  from  all  obligations.  In  an  action  to  rec6ver 
damages  of  a  telegraph  company  for  an  error  in  the  transmission 
of  a  message,  in  the  absence  of  any  rule  or  contract  fixing  the  com- 
pany's liability,  the  plaintiff  makes  out  }^  prima  facie  case  by  proof 
of  the  undertaking,  error,  and  damage.  The  burden  rests  upon 
the  company  to  show  that  the  error  was  caused  by  some  agency  for 
which  it  is  not  liable." 

This  is  in  perfect  harmony  with  this  case  as  reported  supra. 

The  defendants  in  the  case  before  us  sought  to  overthrow  the 
prima  facie  case  made  by  the  plaintiffs,  on  the  principles  settled  by 
this  court,  by  proposing  to  prove  by  persons  understood  to  be 
skilled  in  telegraphy,  that  there  were  certain  inherent  imperfec- 
tions in  the  art  ind  practice  of  telegraphy  beyond  the  control  of 
human  agency,  and  which  often  operate  to  impair  or  interfere  with 
the  accuracy  of  transmission  of  a  message.  This  proof  the  court 
refused  to  receive,  and  we  think  properly.  The  opinion  in  this 
case  then  before  the  court,  on  this  trial  assumes  there  are  causes, 
atmospheric  and  others,  not  under  the  control  of  the  operator,  to 
prevent  the  accurate  transmission  of  a  message.  It  was  not  pro- 
posed to  prove  the  mistake  in  this  case  was  occasioned  by  any  of 
those  causes.  The  testimony  was  therefore  unimportant  Besides, 
the  testimony  was  rather  of  a  speculative  character,  aud  too  remote 
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to  be  connected  with  this  case,  and  was  properly  rejected.  As  well 
might  a  common  carrier  by  railroad,  to  discharge  itself  from  lia- 
bility for  loss  of  goods,  offer  to  prove  that  carrying  goods  by  that 
mode  was  subject  to  accidents,  the  causes  of  which  had  not  been 
satisfactorily  ascertained. 

As  to  the  instructions,  wo  are  of  opinion  the  court  properly  dis- 
posed of  them.  And  in  reviewing  the  whole  case  we  find  no  occa- 
sion to  take  back  any  thing  that  was  said  in  the  first  opinion,  or  to 
abandon  any  position  therein  taken.  The  only  safe  rule  for  the 
public  is  to  hold  these  companies  to  the  same  liabilities  as  natural 
persons,  who,  when  they  undertake  for  a  compensation  to  perform 
a  duty  or  work,  shall  perform  it,  or  to  be  excused  shall  show  a  good 
reason  for  the  exemption,  and  the  onns  must  rest  upon  the  com- 
pany. 

In  this  case  no  reason  is  shown  ;  the  negligence  is  established  by 
which  a  loss  occurred  to  the  plaintiffs,  and  justice,  reason  and  pub- 
lic policy  demand  the  company  shall  make  good  the  loss,  and  this 
they  will  do  by  the  affirmance  of  the  judgment  of  the  Superior 
Court. 

The  judgment  of  that  court  is  affirmed. 

Judgment  affirmed. 

Note  by  thb  Reporter.  —  See  note,  9  Am.  Bep.  149.  Conditions  exempt- 
infc  the  company  from  liability  for  errors  in  transmission  of  messages,  unless 
they  are  repeated,  were  held  reasonable  and  effective  In  the  abseirce  of  gross 
fraud  or  willful  misconduct,  in  Breese  v.  United  States  Telegraph  Co.,  8  Am. 
Rep.  528;  s.  c,  48  N.  Y.,  132;  Sweetlaiid  v.  JUinoia,  etc..  Telegraph  Co.,  1 
Am.  Rep.  285;  8.  c,  27  Iowa,  438;  Redpalh  v.  Western  Union-  Telegraph  Co., 

17  Am.  Rep.  C9;  8.  c,  112  Mass.  71;  Orinnell  v.  Western  Union  Telegraph  Co., 

18  Am.  Rep.  485;  8.  c,  113  Mass.  299. 

Such  conditions,  when  underwritten  with  a  signed  message,  constitute  a 
contract,  although  never  read  by  the  writer  of  the  message.  OHnneU  v.  West' 
em  Union  Telegraph  Co.,  stipra;  Redpath  v.  Western  Union  Telegraph  Co., 
supra;  Wolf  v.  Westerih  Union  Telegraph  Co.,  1  Am.  Rep.  387;  s.  c,  62  Penn, 
St.  83. 

But  it  is  otherwise  when  the  message  is  not  written  on  a  blank  containing 
the  conditions,  and  such  conditions  are  unknown  to  the  sender.  Western  Union 
TeUgraph  Co.  v.  Buchanan,  9  Am.  Rep.  744;  8.  a,  35  Ind.  429. 

But  such  conditions  will  not  relieve  the  company  for  a  negligent  failure  to 
deliver  a  message  not  repeated,  after  it  is  received  at  the  office  to  which  it  is 
addressed.  Western  ZJniot*  Telegraph  Co  v.  Oraham,  9  Am.  Rep.  136;  True  v. 
International  Telegraph  Co.,  11  Am.  Rep.  156;  s.  c,  60  Me.  9;  Hubbard  v.  West- 
erti  Union  Telegraph  Co.,  14  Am.  Rep.  776;  8.  c  33  Wis.  558- 

A  mistake  in  the  transmission  of  a  message  is  prima  facie  evidence  of  negli- 
gence, and  casts  the  burden  on  the  company.  RUtenhotise  v.  Independent  Line 
cf  Telegraph,  4  Am.  Rep.  678;  8.  o.,44  N.  Y.  263;  Turner  v.  Hawkeye  Telegraph 
Co.,  20  Am.  Rep.  605;  8.  c,  41  Iowa,  458. 
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Bat  see,  corUroy  SweeUand  v.  lUinoia^  etc,  T€legraph  Co.,  1  Am.  Bep.  286;  B. 
o.,  27  Iowa,  433,  and  the  Massaohosetts  cases  above  cited. 

Such  conditions  do  not  relieve  the  company  from  liability  In  case  of  negli- 
Kenoe.  Sweetland  v.  lUinoU  Telegraph  Co.,  8upra;  ManviUe  v.  Western  Union 
TeUgraph  Co,,  18  Am.  Rep.  8;  B.  o.,  87  Iowa,  214.  Bat  see  the  Massachasetta 
oases  above  cited. 

As  to  the  measure  of  damages  in  actions  against  telegraph  companies,  see 
Leonard  v.  New  York  Telegraph  Co,,  1  Am.  Rep.  446;  a.  c,  41  N.  Y.  564;  Rit^ 
tenhouae  v.  Independent  Line,  4  Am.  Bep.  678;  8.  c,  44  N.  T.  678;  Baldwin  ▼. 
United  States  Telegrar>h  Co,,  6  Am.  Rep.  166;  8.  c,  46  N.  Y.  744;  WesUrt^  Union 
Telegraph  Co.  v.  Oraham,  9  Am.  Rep.  136,  and  note;  8.  c,  1  Col.  236:  True  v. 
International  Telegraph  Co,,  11  Am.  Rep.  156;  s.  c,  60  Me.  9;  Candee  v.  Western 
Union  Telegraph  Co.,  17  Am.  Rep.  452;  8.  o.,  84  Wis.  471;  Hubbard  r,  Wea^ 
em  Union  Telegraph  Co.,  14  Am.  Rep.  776;  8.  o.,  83  Wis.  668;  ManHlU  ▼• 
.Western  Union  Telegraph  Co,,  18  Am.  Rep.  8;  8.  o.,  87  Iowa,  214. 
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Out  op  Memphis  t.  Battailb. 

(8  Helak.  534.) 
Municipal  corporation —  Tar  on  vehicUs, 

A  oUy  impoeed  a  tax  on  "  every  owner  of  a  wagon  or  other  vehicle  kept  at 
used  for  free  deliyery  of  goods  to  cuBtomers,  or  others  in  the  citj."  HM^ 
to  impose  a  tax  on  dray^s  belonging  to  an  iron  works  situated  outside  the 
dttj  limits,  but  used  for  delivery  of  their  wares  within  the  city.* 

PBOS£GlJTION  under  a  city  ordinance  for  running  drays  in  the 
city  of  Memphis  without  lioeizse.     The  opinion  states  the  case. 

W.  M.  Randolph^  for  plaintiff. 

T.  B.  Edgington,  for  defendants.  i 

Sksbd,  J.  The  defendants  were  operating  a  rolling  mill  for  the 
manufacture  of  bar  iron^  near  Memphis,  but  outside  the  corporate 
limits  of  the  city.  They  owned  some  drays  which  were  kept  at  the 
Jiii&y  but  which  were  used  in  the  free  delivery  of  iron  manufactured 

«Bat  see  Otty  €fSL  Charles  t.  iVbRe,  11  Am.  Bap,  4i0;  a.  c,  SI  Mo.  IS. 
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at  the  mill,  to  their  customers  and  merchants  within  the  corporate 
limits.  The  defendants  themselves  lived  at  or  near  the  mill,  and 
without  the  corporate  limits.  They  used  their  drays  also,  in  gath- 
ering up  and  transporting  to  the  mill  such  scrap  iron  as  they 
could,  from  time  to  time,  obtain  in  different  parts  of  the  city.  A 
license  tax  upon  the  privilege  of  thus  using  the  drays  was  de- 
manded of  them  by  the  city,  which  they  finally  paid  under  pro- 
test, and  under  an  agreement  that  the  question  of  their  liability 
should  be  determined  bv  the  courts,  and  if  determined  in  their 
favor,  the  amount  should  be  refunded  to  them.  An  agreed  case 
was  thereupon  submitted  to  the  judge  of  the  Second  Circuit  Court 
at  Memphis,  and  judgment  rendered  in  favor  of  defendants.  The 
city  appealed. 

The  city  claims  the  right  to  demand  the  license  tax  in  question, 
under  an  ordinance  in  the  words  following  :  '*  Every  owner  of  a 
wagon  or  other  vehicle,  kept  or  used  for  free  delivery  of  goods  to 
customers  or  others  in  the  city,  for  each  vehicle  per  annum,  $10." 
The  ordinance  was  adopted  by  the  city  council  under  the  authority 
of  the  amended  charter  of  the  city,  passed  on  the  Ist  of  December, 
1869,  which  gives  the  city  the  power  to  "  license  and  regulate 
drays,  carts,  hackney  coaches,  and  other  vehicles  used  in  the  city. 
It  is  insisted,  that  the  words  "other  vehicles,"  used  in  the  ordi- 
nance, do  not  embrace  drays,  and  in  support  of  this  view,  an  argu- 
ment is  presented,  based  upon  the  peculiar  phraseology  of  certain 
preceding  sections  of  the  same  ordinance,  upon  the  same  subject. 
Thus  it  is  provided  in  one  section  that  every  owner  of  a  cart, 
wagon  or  dray  drawn  by  one  horse,  and  not  including  carriers  of 
passengers  or  baggage,  running  for  hire,  is  required  to  pay  a  license 
tax  of  ten  dollars  a  year.  Another,  and  the  section  next  following 
the  above,  imposes  upon  a  two-horse  vehicle,  as  mentioned  in  the 
last  section,  a  tax  of  $20  per  annum.  The  next  a  license  tax  $30  a 
year  upon  a  three-horse  vehicle.  The  next  provides  that  every 
owner  of  an  omnibus,  hack,  carriage,  or  other  vehicle,  seeking 
custom  upon  the  streets,  or  visiting  the  railroad  depots  or  steam- 
boat landing,  or  other  public  places,  for  the  purpose  of  procuring 
custom,  shall  pay  a  license  tax  of  $20  for  each  vehicle.  And  the 
next  that  every  carriage  or  other  vehicle,  kept  exclusively  for  use  al 
funerals  for  hire,  shall  pay  a  license  tax  of  twenty  dollars  a  year 
for  each  vehicle.  Then  comes  the  twenty-fifth  section  now  in 
judgment,  providing  that  every  owner  of  a  wagon  or  other  vehicle 
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kept  or  used  for  free  delivery  of  goods  to  customers  or  others  in  the 
city,  for  each  vehicle  ten  dollars  per  annum.  It  is  urged  that  the 
peculiar  phraseology  of  these  preceding  sections  show  by  fair  con- 
struction that  it  was  not  the  purpose  of  the  council  in  adopting 
this  ordinance,  to  include  drays  in  the  words  "  other  vehicles," 
and  in  support  of  this  view,  the  case  of  McOrath  v.  Logrie,  6  CoL 
340,  is  cited.  But  that  case  in  our  judgment  may  be  distinguished 
from  this.  It  "involved  the  construction  of  the  revenue  acts  of 
1867-8,  sec.  5,  which  imposed  a  privilege  tax  upon  all  hacks,  car- 
riages, or  vehicles  running  for  hire,  and  it  was  held  that  the  words 
in  that  section,  "  or  vehicles  running  for  hire  "  did  not  include 
drays.  But  the  decision  in  that  case  is  rested  expressly  upon  the 
ground  that  the  statute  undertakes  in  a  subsequent  clause  to 
classify  the  particular  vehicles  intended  to  be  taxed,  and  fixed  the 
specific  tax  upon  each  byname,  not  including  drays. 

We  think  the  case  in  •  judgment  may  be  rested  on  other 
grounds,  without  positive  conflict  with  that  case.  When  that  case 
was  determined,  there  was  no  law  expressly  authorizing  the  impos- 
ing of  a  privilege  tax  upon  drays,  and  in  a  matter  of  State  and 
county  taxation,  it  was  held  that  in  the  absence  of  any  positive 
statute,  no  such  tax  could  bo  imposed.  In  the  case  before  us,  the 
amended  charter  authorizes  the  city  to  impose  a  privilege  tax  upon 
drays,  and  under  this  authority,  the  tax  in  question  was  imposed. 
It  must  first  be  considered  then,  whether  it  bo. competent  for  the 
legislature  to  authorize  a  municipal  corporation  to  impose  a  priv- 
ilege tax  upon  any  corporation,  or  privilege  not  taxed  by  the  general 
law.  It  was  held  in  the  ca«e  of  Na'^hville  v.  Thomas,  5  Col.  600,  in  re- 
gard to  the  taxation  of  bank  stock,  that  a  municipal  corporation  could 
not  levy  taxation  upon  properties  or  privileges,  other  than  such  as 
are  taxable  under  the  statutory  law  of  the  State.  In  that  case,  the 
city  of  Nashville  had  adopted  an  ordinance  taxing  the  stock  in 
national  banks,  and  this  ordinance  was  adopted  under  the  general 
taxing  power  of  the  municipal  government,  and  not  under  any 
special  charter  privilege,  to  tax  that  particular  character  of  stock. 
In  the  case  before  us,  the  special  power  to  tax  drays  used  in  the 
city  is  conferred  by  the  amended  charter,  and  we  think  the  leg- 
islature, in  the  absence  of  any  constitutional  inhibition,  had  the 
right  to  delegate  this  power  to  the  city  government, 

A  city  government  is  a  peculiar  polity.  It  is  an  imperium  in 
imperio.    Its  necessities  and  wants  are  distinguished  from  those 
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of  the  general  public,  and  it  has  its  sources  of  revenue,  which,  in 
the  nature  of  things,  do  not  belong  to  all  the  State  alike.  Its 
burdens  are  also  different  from  those  which  rest  upon  the  general 
public,  and  those  burthens  create  the  absolute  necessity  for  the 
peculiar  prerogatives  which  have  always  attached  to  municipal 
governments. 

It  has  never  been  questioned,  therefore,  that  the  chartered  prir- 
ileges  of  a  city  corporation,  which  distinguish  it  from  the  genenal 
law,  are  valid  and  constitutional,  where  they  merely  recognize  and 
make  effectual  the  police  powers  essential  to  maintain  itself  within 
itself.  And  among  its  first  duties  and  burthens,  is  to  establish 
and  maintain  safe  and  agreeable  streets  and  highways  for  the  pub- 
lic, and  they  are  answerable  to  the  general  law  if  they  do  not  It 
would  seem,  therefore,  chat  the  use  by  the  owners  of  vehicles  of  the 
streets  and  highways  thus  established  would  be  a  privilege  upon 
which  a  tax  might  be  most  properljF  imposed^  and  especially  that 
the  employment  as  an  occupation  of  any  vehicles  upon  the  streets 
calculated  to  injure  and  wear  them  away,  would  be  a  legitimate 
subject  of  privilege  taxation,  and  conceding  that  such  taxation  is 
not  authorized  by  the  general  law,  as  applicable  to  the  whole  State 
alike,  yet,  if  it  be  not  forbidden,  we  can  see  no  valid  objection  to 
the  exercise  of  the  power  in  a  city  government  Thus  it  has  been  said 
bv  this  court,  that  the  ordinances  and  modes  of  administration  of 
municipal  corporations  are  not  invalid  as  partial  laws,  for  the 
reason  that  they  are  applicable  only  to  persons  residing  or  being 
within  the  limits  of  the  municipality,    6  Ool.  390. 

The  Constitution  authorizes  the  legislature  to  create  municijial 
corporations,  and  to  confer  upon  them  such  powers  as  are  appro- 
priate to  them.  We  hold  there  is  nothing  in  the  amended  charter 
authorizing  the  tax  that  is  objectionable,  and  we  are  next  to  oon- 
sider  whether  the  words  "  other  vehicles,"  used  in  the  ordinance, 
include  the  vehicle  commonly  called  a  dray.  It  seems  to  us,  that 
the  common  sense  of  the  proposition  must  be  the  law  of  it,  and 
without  further  discussion,  we  hold  that  a  dray  being  a  vehicle 
other  than  the  vehicle  named  in  the  ordinances,  is  necessarily 
embraced  within  its  provisions  and  meaning,  and  that  there  is 
nothing  in  the  section  in  question,  or  in  the  phraseology  of  the 
other  sections  referred  to,  which  forbids  this  reasonable  and  ma- 
terial construction  of  unambiguous  words. 

Bat  the  defendants  insist  that  they  are  notli?ing  within  thaoor* 
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porate  limits,  and  their  drays  and  the  animals  that  draw  them  ave 
kept  ontside  the  city,  except  when  plying  their  avocation  within 
it,  and,  therefore,  they  are  not  liable.  We  cannot  yield  to  this 
argument  The  privilege  is  exercised  within  the  city  and  along 
its  streets,  and  this  is  the  daily  business  of  the  draymen  and  their 
drays.  The  privilege  taxed  is  the  use  of  the  drays  in  the  city,  and 
it  can  certainly  make  no  difference  where  the  beneficiary  resides. 

Judgment  reversed. 


Nashville  v,  Beown, 

(B  H«iak.  L) 

Municipal  eorperatum  —  Repair  of  streets  —  Liability  for  negligence  of  con- 
tractor, 

PUdntiff  was  injured  through  the  negligence  of  the  serrants  of  a  contractor 
engaged  in  repairing  a  street  in  defendant's  city.  In  an  action  for  the  injury 
the  court  charged  the  jury  that  "  It  is  the  duty  of  the  corporation  to  use 
care  and  vigilance  in  the  selection  of  agents,  servants  and  contract&rs 
in  making  improvements  ;  to  retain  the  requisite  degree  of  control  and  su- 
perintendence over  them  in  the  performance  of  their  duty,  and  to  enforce 
such  measures  of  vigilance  and  care  as  will  guard  against  exposure  to  injury 
of  any  kind."    ffdd,  no  error. 

A  contractor  engaged  in  repairing  the  streets  of  a  city  is  a  q%ta^  agent  or  ser- 
vant of  the  city,  and  if,  by  his  negligence  or  wrongful  act,  an  injury  is 
caused,  the  city  will  be  liable.* 

ACTION  to  recover  damages  occasioned  to  plaintiff  through  a 
defect  in  defendant's  street.     The  opinion  states  the  case. 

John  Lellyeit,  for  appellant. 

T.  T,  Smiley f  Bate  £  Williams,  for  appellee. 

NiOHOiAOir,  C.  J.     In  1867,  Berry  H.  Brown  was  walking  from 
the  City  Hall  in  Nashville,  down  North  Market  street,  on  the  west 

ride,  in  the  direction  of  his  home,  when  he  stepped  into  a  pile  of 

•III.     I  ■  ■       I      ■■■111       ■  I  I        ■  I  ■■  1 1      I 

*  This  case  Is  in  accordance  with  the  conclusions  of  Judge  DuxoN.    See 
Mun.  Corp.,  8791  et  seq.,  where  the  question  is  discussed  with  great  fulness. 
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sand  on  the  sidewalk  and  sank  suddenly  down  into  it  In  his  effort 
to  save  himself,  by  catching  with  his  other  leg,  he  broke  his  hip 
bone  in  the  socket.  It  was  in  the  night;  it  was  dark,  and  there  was 
no  light  or  guard  of  any  kind  to  warn  him  that  the  pile  of  sand 
was  there,  or  that  there  was  any  danger. 

The  pile  of  sand  was  from  one  to  three  feet  high;  that  is,  some 
of  it  was  a  foot  high  and  some  three  feet  deep.  By  the  fall. 
Brown,  who  was,  at  the  time,  sixty-seven  years  of  age,  after  much 
suffering,  became  a  cripple,  being  compelled  to  goon  crutches.  Be- 
fore the  accident  he  was  a  stout,  able-bodied  man,  a  carpenter  by 
trade,  and  dependent  on  his  labor  for  the  support  of  himself  and 
family.  Brown  sued  the  mayor  and  city  council,  and  on  the  trial 
in  the  Circuit  Court,  at  the  January  term,  1871,  the  jury  returned 
a  verdict  for  the  plaintiff,  and  assessed  his  damages  at  $9,500.  De- 
fendant moved  for  a  new  trial,  which  was  overruled,  on  condition 
that  the  plaintiff  would  remit  $2,500,  which  was  done,  and  judg- 
ment rendered  for  $7,250,  from  which  the  defendant  has  appealed 
in  error. 

The  error  mainly  relied  on  for  reversal  is  assigned  upon  the  charge 
of  the  circuit  judge,  and  specially  the  following  portion  thereof: 

"  It  is  the  duty  of  the  corporation  to  use  care  and  vigilance  in 
the  selection  of  agents,  servants  and  contractors,  in  making  im- 
provements :  to  retain  the  requisite  degree  of  control  and  superin- 
tendence over  them  in  the  performance  of  their  duty;  and  to 
enforce  such  measures  of  vigilance  and  care  as  will  guard  against 
exposure  to  injuries  of  any  kind."  ^ 

This  charge  was  made  in  view  of  the  fact  that  a  contract  was 
proven  to  have  been  made  for  the  repair  of  the  street,  of  which  the 
following  is  a  copy: 

"  Articles  of  agreement  made  and  concluded  this  10th  of  Sep- 
tember, 1867,  between  Jacob  Geiger,  contractor,  and  the  City  of 
Nashville,  by  its  duly  authorized  agents,  W.  Matt  Brown  and  Geo. 
S.  Kinney,  chairman  of  street  committee,  whereby  it  is  covenanted 
and  agreed  as  follows: 

"First  Said  Jacob  Geiger  hereby  covenants  and  agrees  to  con- 
struct stone  curbing,  guttering,  and  brick  sidewalks,  at  such  points 
as  the  chairman  of  the  street  committee  may  order,  constructing 
the  same  in  a  thorough  and  workmanlike  manner,  and  under  the 
directions  of  the  city  engineer,  and  to  the  satisfaction  of  the  street 
committee. 
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"Second.  The  city  of  Nashville,  for  and  in  consideration  of  the 
faithfal  execution  of  the  above-mentioned  work  by  said  Geiger, 
hereby  covenants  and  agrees  to  pay  said  Jacob  Geiger  the  following 
prices  for  the  different  descriptions  of  work  executed  by  hiin,  as 
follows,"  etc. 

Geiger,  it  appears  by  the  evidence,  had  employed  John  King  to 
lay  the  brick  in  repairing  the  sidewalk  where  Brown  was  injured. 
It  does  not  appear  whether  Geiger  or  King  furnished  the  sand- 
King  says:  "  I  left  the  pavement  about  an  hour  by  sun,  the  evening 
of  the  accident.  A  colored  man  was  doing  the  work  for  me.  He 
got  out  of  brick  that  evening.  He  lacked  four  or  five  feet,  may  be 
a  little  more  or  less,  of  finishing  the  sidewalk.  I  got  the  brick  and 
had  them  hauled  there  that  evening,  but  was  not  there  when  they 
were  unloaded.  I  put  up  no  guard  ropes  nor  lights.  I  always  told 
the  men  to  put  up  guards.  It  was  my  habit  to  put  up  barriers, 
but  put  up  none  that  night  The  load  of  sand  was  thrown  on 
the  edge  of  the  sidewalk  after  witness  left  the  place  that  evening." 

James  Roberts  was  employed  by  King  in  laying  pavements.  He 
says:  "  There  was  a  space  of  twenty  or  thirty  feet  to  lay  in  all  — 
about  a  foot  and  a  half,  I  suppose,  was  left  that  evening  not  laid. 
A  load  of  sand  was  thrown  on  the  sidewalk  that  evening  about 
quitting  time,  and  was  loose,  just  as  thrown  from  the  wagon  ; 
and  the  pile  of  it  was  from  one  to  three  feet  high."  He  says,  also: 
"  About  quitting  time  a  load  of  brick  came,  and  we  unloaded  that. 
I  was  the  last  of  the  hands  that  was  on  the  street,  and  when  I  left, 
about  dark,  there  was  no  rope,  plank  or  other  barrier,"  etc.  He 
concludes.  **  The  way  we  left  the  sidewalk  it  was  dangerous;  there 
was  danger  not  only  of  breaking  one's  leg,  but  also  his  neck." 

It  was  in  view  of  their  evidence,  that  is,  that  the  improvement 
was  being  made  under  a  contract  with  Geiger,  that  the  circuit 
judge  charged  that  it  was  the  duty  of  the  corporation  to  use  care 
and  vigilance  in  the  selection  of  agents,  servants  or  contractors  in 
making  the  improvements.  The  objection  taken  to  the  charge  is, 
that  the  judge  instructed  the  jury  that  it  was  the  duty  of  the  cor- 
poration to  use  care  and  vigilance  in  selecting  contractors  to  make 
improvements,  as  well  as  agents  and  servants. 

It  is  not  denied,  nor  can  it  be,  that  a  municipal  corporation  is 
responsible  for  injuries  arising  from  the  negligence  or  wrongful 
acts  of  its  agents  or  servants.  Mayor,  etc.,  of  Memphis  v.  La^ser, 
9  Humph.  761.  But  it  is  insisted  that  the  same  rule  does  not  apply 
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when  the  corporation  resorts  to  contractors  for  making  improve- 
ments, instead  of  employing  its  own  agents  and  servants,  and  this 
presents  the  main  question  in  the  present  case. 

It  is  proper  for  ns  to  state  in  this  place  the  result  of  the  decisions 
in  our  State,  so  far  as  they  may  be  of  service  in  solving:  the  question 
now  before  us. 

In  Humes  v.  Mayor  and  Aldermen^  1  Humph.  403,  it  was  held  that 
a  municipal  corporation  for  the  government  of  a  town  or  city  is  the 
proprietor  of  the  streets,  which  it  holds  as  easements,  in  trust,  for 
the  benefit  of  the  corporation,  and  which  it  has  the  power  to  grade, 
pave  or  otherwise  improve.  In  the  case  of  the  Mayor  and  Alder* 
171671  of  Memphis  v.  Lasser,  9  Humph.  760,  the  court  said:  "This 
charter  is  a  special  franchise  for  the  private  benefit  and  emolument 
of  the  city  of  Memphis,  although  the  public  may  no  doubt  be  ben- 
efited by  it."  Again:  "Municipal  corporations  are  likewise  liable 
for  the  wrongful  acts  and  neglects  of  their  servants  and  agents, 
upon  the  same  grounds,  in  the  same  manner,  and  to  the  same 
extent  as  natural  persons.  Ang.  &  Ames,  250;  4  Serg.  &  Rawle,  6; 
3  Hill,  531;  19  Pick.  513."  The  court  then  proceeded  to  add: 
"  It  is  the  duty  of  the  corporation  to  exercise  proper  care  and 
prudence  in  the  selection  and  employment  of  suitable  agents  and 
servants;  to  retain  the  requisite  degree  of  control  and  superintend- 
ence over  them  in  the  performance  of  their  duties;  to  enforce  such 
measure  of  vigilance  and  care  as  will  guard  against  all  unusual  or 
unreasonable  exposure  to  injuries  of  any  kind;  all  this  they  may 
and  ought  to  stipulate  for,  and  exact  from  those  in  their  employ, 
and  they  will  not  be  permitted  to  shield  themselves  from  the  con- 
sequences of  their  own  gross  neglect  of  duty  by  turning  the  injured 
party  around  to  seek  redress  from  the  irresponsible  agent  or 
servant." 

Such  is  the  law  as  laid  down  by  the  court  in  regard  to  the  duties 
of  a  eoi-poration  in  the  selection  of  its  agents  and  servants,  and  in 
regard  to  the  liability  of  the  corporation  for  the  neglect  of  duty  in 
selecting  bad  agents  and  servants. 

But  the  court  then  proceeded  to  state  the  law  in  another  view. 
They  say  again:  "Upon  general  principles  of  law,  the  owner  is 
liable  for  a  nuisance  upon  his  premises,  upon  the  principle  that  he 
is  bound  to  use  his  own  property  in  such  manner  as  not  to  cause 
an  injury  to  others."  To  sustain  this  position  they  refer  to  the 
oases  of  Payne  v.  RogerSy  2  H.  Bl.  349,  and  Bush  v.  Steinman 
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1  Bos.  &  PulL  304,  the  latter  of  which  is  as  follows:  "The 
owner  of  a  house  who  had  ordered  repairs  was  holden  liable  for 
the  effects  of  nnisance  occasioned  by  the  repairs,  thoiigh  the  per- 
son who  caused  the  nnisance  was  the  servant  of  the  mason  who  had 
been  employed  by  the  party  who  undertook  the  repairs." 

It  cannot  be  controverted  that  the  charge  of  the  circuit  judge  in 
the  present  case  is  fully  sustained  by  the  case  of  Btish  v.  Steinman, 
quoted  and  approved  by  this  court,  in  the  case  of  the  Mayor  and 
Aldermen  of  Memphis  v.  Lasaer.  But  we  are  furnished  with  an 
elaborate  argument,  in  which  the  authorities  are  extensively 
adduced  to  show  that  in  England  the  case  of  Bush  v.  Steinman 
has  been  long  since  overruled,  and  the  doctrine  established  that  a 
conti-ac tor  with  a  corporation  for  making  improvements  does  not 
occupy  the  relation  of  agent  or  servant  of  the  corporation,  and, 
therefore,  that  the  same  liability  does  not  attach  to  a  corporation 
for  injuries  arising  from  the  neglect  or  wrongful  acts  of  contract- 
ors, as  of  agents  or  servants.  In  the  case  of  Painter  v.  The  City  of 
Pittsburg  it  was  held:  **That  when  a  person  employs  another, 
exercising  a  distinct  employment,  to  do  work  by  a  special  contract 
for  a  stipulated  sum,  and  does  not  interfere  with  the  mode  of  per- 
formance, he  is  not  responsible  for  the  acts  or  negligence  of  the 
contractor  or  his  employees.'^  In  delivering  his  opinion,  Judge 
Stbong  says:  "  The  wrong,  was  not  done  by  any  servants  of  the 
defendants.  There  is  no  room  for  the  application  of  the  principle 
of  respondeat  superior.  The  defendant  had  no  control  over  the 
men  employed  by  the  contractors,  or  over  the  contractors  them- 
selves. They  could  not  dismiss  them,  or  direct  their  work.  The 
excavation  was  not  illegal,  and  there  was  a  superior  to  the  work- 
men, to  wit:  the  contractor." 

It  will  be  observed  that  the  decision  is  made  to  hinge  upon  the 
fact  that  the  defendants  had  no  control  over  the  contractors  or 
their  employees.  But  in  the  case  before  us,  W.  Matt  Brown,  who 
was  mayor  when  the  improvement  was  made,  proves  that "  the 
city  never  surrendered  its  right  to  supervise  the  contractor  and 
control  and  direct  the  manner  in  which  he  did  his  work."  The 
same  proof  is  made  by  Brantly,  the  city  marshal.  But  it  is 
insisted  that  this  evidence  of  Brown  and  Brantly  was  incompetent, 
because  no  such  control  and  superintendence  were  reserved  in  the 
written  contract  But  we  cannot  assent  to  this  proposition.  First, 
because  in  the  contract  it  was  provided  that  the  work  was  to  be 
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done  "under  the  direction  of  the  city  engineer,  and  to  the  satis- 
faction of  the  street  committee."  But,  second,  the  mayor  and 
city  council  held  the  streets  as  trustees  for  the  city,  and  thev  had 
no  right  to  surrender  their  trust  to  the  contractors  for  repairing 
the  sidewalks ;  therefore,  what  Bro\ni  and  Brantly  stated  was 
simply  the  law  of  the  case,  and,  therefore,  was  wholly  immaterial. 

It  follows  that  the  material  fact  in  the  case  of  Painter  v.  Pitts^ 
burg,  on  which  the  case  turned,  does  not  exist  in  the  present  case, 
and,  therefore,  the  authority  is  not  applicable.  But  Judge  Strong 
proceeds  to  say:  "  Undoubtedly  there  has  been  much  confusion  and 
some  conflict  of  decision  on  this  subject,  growing  out  of  the  early 
case  of  Bush  y.  St&inman,  1  Bos.  &  Pull.  404 ;  but  that  case  has 
long  since  ceased  to  be  a  correct  enunciation  of  the  law  of 
England."  He  then  quotes  numerous  cases  to  sustain  his  con- 
clusion that  the  case  of  Bush  y.  Steinman  is  no  longer  the  law  in 
England,  and  he  next  proceeds  to  reyiew  the  American  cases,  to 
show  that  the  preponderance  of  authorities  in  this  country  is 
against  the  doctrine  of  Bush  y.  Steinman. 

The  case  of  Painter  y.  Pittsburg  was  published  in  the  American 
Law  Eegister  before  it  was  printed  in  the  46  Penn.  Reports,  and 
one  of  the  editors  of  that  review  appended  to  its  publication  notes 
from  which  we  extract  the  following:  ''So  far,  thei'efore,  as  the 
principal  case  {Painter  y.  Pittsburg)  is  to  be  regarded  as  an  enun- 
ciation of  the  limits  of  the  doctrine  of  respondeat  superior,  it 
undoubtedly  follows  the  strong  current  of  modern  authorities. 
But  there  is  another  ground,  which  was  apparently  not  urged  in 
the  argument,  and  is  not  noticed  by  the  court,  on  which  the  cor- 
rectness of  the  decision  appears  to  us  yery  questionable.  It  is 
undoubtedly  the  duty  of  a  municipal  corporation  to  keep  its  streets 
in  a  safe  condition  for  public  travel,  and  it  is  not  shown  upon  what 
principle  of  law  the  city  can  be  allowed  to  shift  this  obligation  by 
its  own  acts.  A  contract  may  render  the  contractor  liable  over  to 
the  city,  but  the  city  must  still  remain  responsible  to  the  person 
injured  by  neglect  of  what  is  properly  a  portion  of  its  municipal 
duties."  After  citing  a  number  of  cases  which  hold  that  the  cor- 
poration is  liable  as  well  for  the  acts  and  negligence  of  its  con- 
tractors as  of  its  agents  and  servants,  the  editor  concludes:  *' We 
cannot  regard  the  case  under  discussion,  in  its  application  to 
municipal  corporations,  as  either  satisfactory  on  principle  or  estab- 
lislied  authority," 
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We  concur  in  this  criticism  upon  the  doctrine  of  the  case  of 
Painter  v.  Pittshurg.  It  ignores  the  principle  settled  by  this 
court  in  the  case  of  Humes  v.  Mayor  and  Alder meni  etc.,  1  Humph. 
403^  that  a  municipal  corporation  for  the  government  of  a  town  or 
city  is  the  proprietor  of  the  streets,  which  it  holds  as  easements,  in 
trust,  for  the  benotit  of  the  corporation.  To  this  trust  there  must 
attach  the  duty  of  exercising  proper  care  in  the  selection  of  agents, 
servants  or  contractors,  for  the  due  execution  of  the  trust.  This 
duty  cannot  be  shifted  by  transferring  its  own  legitimate  duties  to 
a  contractor,  instead  of  employing  its  own  agents  aud  servants  in 
making  improvements  or  repairs  of  streets.  Nor  are  we  able  to 
appreciate  the  suggestion  that  public  policy  requires  that  a  party 
injured  by  the  neglect  or  wrongful  acts  of  a  contractor,  in  making 
repairs  on  a  street,  should  be  limited  to  his  redress  for  the  wrong, 
to  a  suit  against  the  contractor;  such  contractor  cannot,  in  the 
nature  of  the  relation  he  bears  to  the  corporation,  be  any  thing  else 
than  a  quasi  agent  or  servant  of  the  corporation.  The  corporation 
cannot  divest  itself  of  its  duty  as  trustee,  to  superintend  and  con- 
trol the  improvements  and  repairs  ordered  to  be  made,  whether  by 
agents  or  contractors.  To  attempt  to  so  divest  itself  would  be  in  itself 
a  violation  of  its  duty  as  trustee.  These  principles  were  recognized 
by  this  court  in  the  case  of  the  Mayor  and  Aldermen  of  Memphis  v. 
Lassei',  9  Humph.  760,  and  we  are  content  to  follow  them.  We  are, 
therefore,  of  opinion  that  there  is  no  error  in  the  charge  of  the 
court  below.  The  jury  have  found  that  the  injury  was  the  result 
of  the  neglect  of  duty  of  the  corporation,  and  have  assessed  the 
damages.  We  cannot  say  that  the  finding  of  the  jury  is  contrary 
to  the  evidence,  either  as  to  the  neglect,  or  the  amount  of  damagea 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


M 


296  TENNESSEE, 


Nashville  &  Chattanooga  Railroad  Company  v.  Stames. 


Nabhvillb  &  OHATTAifOoaA  Eailboad  Co.  V.  Stabkbs. 

(9  HeUk.  68.) 

Bailroad  company — LidbUity  of,forwiiQfulacU  of  servants — Damages. 

Wliile  plaintifp  vsg  croBsing,  with  his  team,  defendant's  railroad,  the  person, 
in  charge  of  an  engine  standing  on  the  track  near  the  crossing  willfullj  and 
malioiouslj  blew  the  whistle  and  made  a  great  noise,  frightening  plaintiffs 
horses  and  caoaing  them  to  ran  away,  whereby  plaintiff  was  inj  ured.  Held^ 
(1)  that  the  defendant  was  liable,  but  (2)  that  vindictive  damages  could  not 
be  allowed  in  the  absence  of  proof  that  the  company  knew  of  the  reckless- 
character  of  the  servant,  and  still  retained  him  in  its  service.  (See  note,p.  209.) 

A  CTION  for  damages.     The  opinion  states  the  case. 

Jf.  E.  Tumey,  John  FHzzell,  E,  M.  Thomas,  for  appellant. 

Peter  Turney,  A.  S.  Marks,  J,  B.  Fitzpatrick,  T,  D.  Gregory^. 
for  appellee. 

Sif  SED,  J.  The  question  in  this  case  is,  whether  a  railroad  com- 
pany  is  liable  in  damages  for  the  wanton  and  willful  tort  of  its  em- 
ployees, committed  upon  one  who  was  not  a  passenger,  or  connected 
with  the  company  as  a  freighter,  or  otherwise  ;  and  if  so,  whether 
the  company  can  be  held  for  vindictive  damages  in  such  case,  or 
merely  for  such  an  amount  as  will  compensate  the  injury  sustained  ? 

The  plaintiff  was  driving  his  wagon  and  team  along  a  public 
highway  which  crossed  defendant's  road  at  the  town  of  Dechard, 
and  discovering  a  train  upon  the  track,  stationary,  at  a  little  distance 
from  the  crossing,  when  within  100  feet  of  the  crossing,  and  wish- 
ing to  go  forward,  he  asked  some  acquaintances  standing  near  him 
if  he  would  have  time  to  cross  before  the  train  started,  when  one 
of  three  persons  standing  near  the  engine,  dressed  like  railroad 
men,  but  not  known  as  such,  replied,  **  come  on,  you  will  have 
plenty  of  time."  The  plaintiff  thereupon  started  across,  and  had 
crossed  one  of  the  side-tracks,  and  had  nearly  crossed  the  other^ 
when  one  of  the  persons  referred  to  mounted  the  cab  of  the  engine, 
and  blew  the  whistle  and  made  a  great  noise,  from  which  plaintifPs 
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liorse9,  then  being  only  twenty  or  thirty  feet  from  the  engine, 
took  instant  fright  and  ran  away,  breaking  the  wagon,  and  injur- 
ing slightly  both  the  plaintiff  and  his  hoi-ses.  The  circuit  judge 
charged  that,  "if  the  engine  of  defendant  was  standing  still,  not 
CHI  the  crossing,  but  away  from  it  and  near  it,  and  the  public  road 
was  unobstructed,  and  the  agents  of  defendant  told  him  there  was 
time  to  cross,  and  he  did  start  to  cross,  and  when  crossing,  the 
engineer,  fireman  or  other  person  authorized  to  control  or  manage 
the  engine,  caused  its  whistle  to  blow,  its  wheel  to  move  and  rat- 
tle, or  to  make  other  noise  by  which  the  plaintiff's  horses  became 
frightened  and  ran  off,  then  under  such  a  state  of  facts,  if  they 
exist,  the  plaintiff  would  be  entitled  to  recover;  and  if,  while  the 
plaintiff  was  crossing  the  track  under  such  circumstances,  any  of 
the  aforesaid  noises  were  made,  with  a  view  to  cause  the  plaintiff 
injury,  or  out  of  a  purpose  to  have  sport  at  his  expense,  still  he 
would  have  a  right  to  recover;  and  in  such  cases  you  might  give 
exemplary  damages  or  smart-money.  If  you  find  that  the  injury 
was  done  willfully  and  of  purpose,  then  you  can  give  such  addi- 
tional sum  by  way  of  exemplary  damage  or  smart-money,  as  you 
may  deem  just  and  proper." 

The  verdict  and  judgment  were  for  the  plaintiff,  and  his  damages 
assessed  at  one  thousand  dollars.  The  company  has  appealed  in 
error.  UpoH  the  first  proposition  involved,  there  is  much  diver- 
sity of  judicial  opinion,  but  we  think  the  circuit  judge  has 
announced  the  sounder  doctrine.  It  was  the  established  doc- 
trine of  the  common  law,  that  the  master  is  not  liable  for  the 
torts  of  the  servants  not  committed  in  the  line  of  the  master's 
service,  or  with  his  assent  or  ratification.  This  doctrine  has  been 
greatly  modified  as  applied  to  railroad  companies,  on  account  of 
the  absolute  necessity  for  more   stringent   rules  for  the  protec-  \ 

tion  of  life  and  property,  against  the  perils  of  the  steam  engine  j 

and  its   capacity  for  mischief.      The  corporation   in  such   case  \ 

can  only  act  through  its  agents  and  servants,  and  having  placed  j 

under  the  control  of  its  agents  an  instrument  of  so  much  peril  and 
injury,  it  is  but  reasonable  that  the  law  should  demand  of  the 
corporation  the  utmost  caution  in  the  selection  of  its  agents,  and 
hold  it  to  strict  accountability  for  injuries  which  befall  the  citizen 
for  the  want  of  such  caution.  It  is  settled  that  corporations  are 
liable  for  torts  committed  by  their  agents  in  discharge  of  the  busi- 
ness of  their  employment,  and  within  the  proper  range  of  such 
Vol.  XXIV  —38 
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employment.  1  Redficld  on  Railways^  511.  And  it  is  said,  that 
the  general  principle,  that  the  master  is  not  liable  for  the  willful 
act  of  his  servant,  has  no  application  to  railways.  Id.  In  regard 
to  them,  it  seems  inadmissible,  says  the  same  authority,  to  excuse, 
them  for  every  act  of  their  servants  which  is  done  or  claimed  to 
be  done  willfully,  and  which  results  in  injury  to  some  other  party, 
or  proves  to  be  illegal,  unless  directed  or  ratified  by  the  corpomtion. 
Id.  As  a  general  rule,  the  company %s  carriers  of  freight  and 
passengers  are  liable  for  all  the  acts  of  their  servants;  but  for  the 
acts  of  their  servants  in  regard  to  strangers,  as  in  this  case,  it  is 
contended  that  the  company  is  not  liable  for  the  tort  of  its  ser- 
vant committed  out  of  the  line  of  his  duty  and  employment.  It 
is  said  in  the  authority  already  cited,  that  by  putting  its  agents  in 
their  place,  or  suffering  them  to  occupy  them,  the  company  consent 
to  be  bound  by  their  acts;  and  an  engineer  or  conductor  of  a  rail- 
way, while  he  acts  with  the  instruments  which  the  company  places 
in  his  hands  to  be  used  on  their  behalf,  upon  the  lino  of  their  road, 
is  acting  instead  of  the  corporation  and  his  acts  will  bind  the  cor- 
poration, whether  done  negligently  or  cautiously,  heedlessly  or 
purposely.     Id.  513. 

A  railroad  company  would  not  be  liable  for  the  tort  of  its  agent, 
if  such  agent  step  aside  from  the  line  of  his  duty  and  commits  a 
battery  or  other  tort  upon  a  stranger,  or  upon  his  property.  But  if 
in  the  control  of  his  engine,  and  while  at  his  post  in  the  line  of 
his  employment,  he  wantonly  uses  his  engine  for  purposes  of  sport 
or  malice  to  another's  injury,  then  we  can  see  no  good  reason  why 
the  corporation  should  not  be  liable;  for  in  the  language  of  the 
authority  cited,  •*  lie  is  acting  with  the  instruments  which  the  com- 
pany has  placed  in  his  hands,  to  be  used  on  their  behalf,  upon  the 
lines  of  their  road,  he  is  acting  instead  of  the  corporation,  and  his 
acts  will  bind  it,  whether  done  heedlessly  or  purposely."  The 
ground  on  which  the  master  at  common  law  avoided  responsibility 
for  the  willful  acts  of  his  servant  was,  that  they  were  not  done  in 
the  course  of  his  employment.  If  they  be  so  done,  the  master  is 
liable.  Shearm.  &  Redf .  on  Negl.  75.  We  think  there  is  no  error  in 
the  charge  upon  this  subject,  but  the  charge  should  have  been  more 
full  and  explicit  upon  these  points,  and  in  accordance  with  the 
doctrines  laid  down  in  this  opinion. 

But  this  is  not  a  case,  we  think,  in  which  exemplary  damages 
can  be  allowed.    The  act  complained  of  was  manifestly  done  with* 


-I 


DECEMBER  TERM,  1871.  299 


Nashville  &  Chattanooga  Railroad  Company  v.  Starnes. 

out  the  defendant's  knowledge  or  consent,  and  was  the  willful  and 
unauthorized  act  of  the  servant  alone. 

In  the  absence  of  the  proof  that  the  company  knew  of  the  reck- 
less character  of  the  agent,  and  thus  knowing,  still  retained  him 
in  irs  employment,  we  do  not  think  vindictive  or  exemplary  dam- 
age's allowable.  The  plaintiff  would  only  be  entitled  as  against  the 
company  to  a  fair  and  just  compensation  for  the  actual  injuries 
sustained.  If  his  action  had  been  against  the  actual  tortfeasor, 
the  rule  would  be  otherwise. 

Reverse  the  judgment  and  award  a  new  trial. 

Note  BY  THE  Reporter. — The  same  rule  was  applied  to  a  similar  state  of 
facts  by  the  Supi*eme  Court  of  Illinois  in  Chicago^  etc.,  R,  R.  Co,  v.  Dicjcson^ 
14  Am.  Rep.  lU;  8.  c.  63  111.  151. 

The  liability  of  a  master  for  the  willful  acts  of  his  servant  is  very  fully  con- 
sidered in  Wood's  Master  and  Servant,  p.  5*^0,  ttaeq. 

In  Redding  v.  SouUi  Carolina  R,  R.  Co.,  16  Am.  Rep.  681;  8.  c,  3  S.  C.  1»  the 
company  was  held  liable  for  the  willful  act  of  its  servant  in  ejecting  a  person 
from  its  depot.  In  Shea  v.  Sixth  Ave,  R,  R,  Co.,  20  Am.  Rep.  480;  s.  c,  62  N. 
Y.  180,  the  company  was  held  liable  for  the  willful  jict  of  its  servant  in  throw- 
ing a  person  from  the  platform  of  its  oar  which  was  obstructing  the  street,  and 
the  platform  of  which  the  person  had  stepped  upon  for  tlie  purpose  of  crossing 
the  street. 

In  Crotiker  v.  Chicago,  etc.,  R'y  Co.,  17  Am.  Rep.  504;  s.  c,  86  Wis.  657,  the 
company  was  held  liable  for  the  willful  trespass  of  its  conductor  in  kissing  a 
female  passenger.  See,  also,  Ooddard  v.  Orand  2\unk  R'y  Co.,  2  Am.  Rep.  39; 
8.  c,  57  Me.  202;  Passenger  Railway  Co.  v.  Young,  8  Am.  Rep.  78;  8.  c,  21  Ohio 
St.  518;  Bryant  v.  Rich,  8  Am.  Rep.  311;  8.  c,  106  Mass.  180;  Sfierley  v.  BO- 
lingsy  8  Am.  Rep.  451 ;  s.  c,  8  Bush,  147. 

But  see  Isaacs  v.  Third  Ave.  R,  R,  Co.,  7  Am.  Rep.  418;  A  c,  47  N.  Y.  122; 
Jackson  v.  Second  Ave,  R'y  Co.,  7  Am.  Rep.  448;  8.  c,  47  N.  Y.  274;  Fraser  v. 
Fre4:man,  3  Am.  Rep.  740;  8.  o.,  43  N.  Y.  566;  LitUe  Miami  SaUroad  Co.  v.  Wet- 
mare,  2  Am.  Rep.  278;  8.  c,  19  Ohio,  110. 

As  to  damages,  where  the  servant  was  retained  in  the  service,  see  Cleybom  v. 
N.  Y.  &  H.  R.  R.  Co.,  15  Am.  Rep.  375;  8.  c,  56  N.  Y.  44;  Ooddard  v.  Grand 
Trunk  R'y  Co.,  supra;  Bass  v.  Chicago  &  Northwestenh  R'y  Co.,  post. 
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(9Heisk.21D 
Cheek-^OerHflefUion  does  not  discharge  dratoer — Cheek  m  payment 

The  drawer  of  a  check  is  not  relieved  from  liability  by  the  fact  that  the 
drawee  has  certified  the  check  to  be  "  good ; "  but  to  fix  this  liability,  tlie- 
check  must  be  duly  presented  for  payment ;  that  is,  within  the  business 
hours  of  the  day  after  it  is  drawn,  where  the  parties  all  reside  in  the  same 
place.* 

It  is  a  question  for  the  jury  whether  a  certified  check  taken  in  payment  of  a- 
note  or  draft  is  an  absolute  or  only  conditional  discharge  of  the  debt. 

A  GTION  on  a  check.    The  opinion  states  the  case. 

£stesy  Jackson  <&  McDavitt,  for  appellant. 

Harris  S  PilloWy  Westcott  <£  Stahl^  for  appellee, 

NiOHOLSOK^  C.  J.  The  Oerman  National  Bank  sued  William. 
H,  Andrews  as  drawer  of  the  following  bank  check  : 

''Memphis,  Jar^uary  10/A,  1868, 

"  Commercial  Bank  op  Tennessee  : 

"  Pay  to  bills  payable  or  bearer,  nine  hundred  and  fifty 

dollars. 

"  Wm.  H.  Andrews.*' 

Across  the  face  of  the  check  were  written  the  words  :     "  Good^ 

Isnberg,  As.  Cashr.'' 

On  the  trial,  in  the  Municipal  Court  at  Memphis,  it  appeared 
that  the  German  National  Bank,  in  January,  1868  ,held  a  note  or 
draft  of  William  H.  Andrews  for  collection.  That  on  the  10th  of 
January,  1868,  at  about  three  o'clock,  p.  m.,  the  check  above  de- 
scribed was  received  by  the  bank  in  payment  of  Andrews'  note  or 
draft,  and  the  same  delivered  to  him.  That  the  check  was^marked 
"  good  "  when  it  was  received.    That  when  the  check  was  received, 

*  This  case  is  contrarj  to  the  decision  iu  The  First  Nat  Barik  v.  LeticK,  U 
Am.  Rep.  708;  s.  c,  52  S.  Y.  350,  wherein  it  was  held  that  the  oertifloation  d. 
a  check  discharged  the  drawer.    See,  also,  2  Dau.  Neg.  Ins.  6SS7. 
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it  was  too  late  to  be  presented  to  the  Oommercial  Bank  for  pay- 
ment. That  the  banking  hours  were  from  9  o'clock,  A.  m.,  to  3 
o'clock,  p.  M.  That  at  about  9  o'clock,  a.  m.,  of  the  11th  of  Janu- 
ary, 1868,  the  check  was  presented  by  the  messenger  of  the  Ger- 
man National  Bank  for  payment,  and  payment  was  refused.  That 
about  10  o'clock,  a.  m.,  of  the  sam^  day,  the  teller  of  the  German* 
National  Bank  presented  the  check  and  demanded  payment,  which 
being  refused,  he  carried  the  check  immediately  to  Andrews,  the 
drawer,  and  informed  him  that  payment  had  been  refused  by  the 
Commercial  Bank;  he  then  presented  it  to  Andrews  and  de- 
manded payment,  when  Andrews  informed  him  that  his  account 
with  the  Commercial  Bank  was  slightly  overdrawn  that  morning, 
but  that  it  would  be  made  good  during  the  day,  and  asked  the 
teller  to  hold  it  up,  saying  it  would  be  paid  in  the  course  of  the 
day.  The  teller  told  Andrews  he  would  have  it  protested,  if  it 
was  not  paid  before  3  o'clock  that  day.  The  check  not  being  paid, 
about  three  o'clock,  or  very  soon  thereafter,  on  the  evening  of 
January  11th,  1868,  the  check  was  delivered  to  a  notary  for  pro- 
test. About  half  an  hour  afterward,  the  no  tar  v  handed  the  teller 
the  notice  of  protest  intended  for  Andrews,  which  was  delivered 
to  him  that  evening.  There  was  a  notice  posted  up  in  the  German 
National  Bank,  that  checks  would  not  be  received  in  pa  yment  of 
liabilities,  unless  they  were  certified  to  be  '^good,"  by  the  bank  on 
which  they  were  di-awn.  At  the  time  the  check  was  certified 
*'  good," Andrews  had  on  deposit  in  the  Commercial  Bank  an  amount 
within  forty  or  fifty  dollars  of  the  amount  of  the  clieck — that  on 
the  11th  of  January  the  amount  of  Andrews'  deposit  was  reduced 
to  an  amount  about  $150  less  than  the  amount  of  the  check.  At 
no  time  after  the  check  was  marked  "good,"  did  Andrews  have 
an  amount  to  his  credit  equal  to  the  check.  That  if  payment  had 
been  insisted  on  when  the  check  was  presented,  on  the  morning 
of  the  11th  of  January,  it  would  have  been  paid.  The  Commercial 
Bank  closed  at  3  o'clock,  p.  m.,  of  the  11th  of  January,  1868,  and 
never  opened  again. 

In  the  case  of  Sclwolfield  &  Hanaiter  v.  Moon,  9  Heisk.  171,  at 
the  present  term,  we  held  that  the  holder  of  a  bank  check  has  the 
day  on  which  it  was  drawn,  and  the  business  hours  of  the  succeeding 
day,  on  which  to  present  it  for  payment,  when  the  holder,  drawer 
and  drawee  live  in  the  same  place ;  and  that  during  this  period 
the  check  is  at  the  risk  of  the  drawer.    In  the  present  case,  it  is 
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clear  that  the  holder  of  the  check  presented  it  for  payment  daring 
the  business  hours  of  the  11th  of  January,  1868,  which  was  the 
day  after  it  was  drawn  ;  and  that  upon  its  non-payment  the  lia- 
bility of  the  drawer  was  regularly  fixed  by  protest  and  notice. 

But  the  prcEcntcase  differs  from  that  of  Schoolfield  (ft  Hariau^ 
V.  MooUy  in  the  fact  that  the  check  now  in  question  was  marked 
'^good,"  by  the  cashier  of  the  Commercial  Bank,  on  which  it  was 
drawn,  and  that  so  certified,  it  was  received  by  the  German  Na- 
tional Bank  from  Andrews,  in  payment  of  a  draft  or  note  of  his 
his,  held  by  that  bank  for  collection.  This  raises  the  inquiry  as 
to  the  legal  effect  of  the  certificate  indorsed  on  the  check,  in 
respect  to  the  rights  and  liabilities  of  the  parties  to  the  paper. 

The  authorities  are  decisive,  that  the  certifying  of  a  check  as 
**good,"  by  a  bank,  not  only  is  an  admission  that  the  drawer  has 
on  deposit  in  the  bank  the  amount  of  money  specified  in  the 
check,  but  it  is  an  understanding  that  the  bank  will  continue  to 
hold  that  amount  to  the  credit  of  the  check,  or  whoever  mav  be  its 
holder,  until  the  same  is  presented  for  payment.  A  check  thus 
certified  has  the  double  credit  of  the  drawer  and  of  the  bank  on 
which  it  is  drawn.  Hence  Judge  Parsons  says,  a  check  so  certified 
circulates  or  is  transmitted  as  cash,  and  that  this  marking  or  cer- 
tifying as  '^good,"  is  called  in  some  cases  an  acceptance,  and  it  is 
said  to  have  the  same  effect  as  an  acceptance.  It  seems  to  be 
determined,  that  such  certifying  creates  an  immediate  and  positive 
engagement  of  the  bank  to  pay  the  check.  The  bank  becomes  so 
far  the  primary  debtor,  that  no  delay  in  presenting  it,  at  least,  not 
a  delay  for  a  year,  or  more,  would  affect  the  obligation  of  the  bank. 
2  Parsons  on  Notes  and  Bills,  74. 

In  Willets  v.  Fhenix  Bank,  2  Duer,  120,  Oakley,  0.  J.,  says: 
*'  The  question  in  this  case  evidently  depends  upon  the  constrao* 
tion  to  bo  given  to  the  act  of  the  proper  officer  of  a  bank  in  certi- 
fying a  check.  Is  it  a  mere  declaration  of  an  existing  fact,  or  does 
ic  create  a  new  and  binding  obligation  on  the  part  of  the  bank  ?  Is 
it  simply  a  declaration,  that  the  maker  had  then  funds  in  the  bank, 
corresponding  with  the  amount  of  the  check,  or  is  it  an  appropria- 
tion of  those  funds  to  the  credit  of  the  check,  and  a  promise  that, 
upon  demand,  they  shall  be  applied  to  its  payment?  If  the  former, 
the  defendants  are  not  liable,  if  the  latter,  they  have  no  defense. 
That  the  latter  is  the  true  legal  interpretation  of  a  certified  check, 
we  cannot  doubt    *      *     The  sole  and  manifest  object  of  the 
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maker  or  holder  of  a  check,  in  requiring  it  to  be  certified,  is  to 
enable  him  to  use  it  as  money;  that  is,  to  pass  it  to  others  with  the 
same  certainty  of  its  acceptance,  as  affording  the  same  security  to 
a  holder;  and  the  bank,  in  complying  with  the  request,  must  know 
that  such  is  its  object/' 

In  Oirard  Bank  v.  Baiik  of  Penn  Totonship,  39  Penn.  99, 
Judge  Strong  says:  "Nor  is  it  easy  to  see  why  the  holder  of  a 
check  marked  '*  good,"  stands  in  any  different  position  from  that 
of  the  original  depositor.  When  a  check,  payable  to  bearer  or  order, 
is  presented  with  a  view  of  its  being  marked  "good,''  and  is  so 
certified,  the  sum  mentioned  in  it  must  necessarily  cease  to  stand 
to  the  credit  of  the  depositor.  It  thenceforth  passes  to  the  credit 
of  the  holder  of  the  check,  and  is  specifically  appropriated  to  pay 
it  when  presented;  and  as  the  purpose  of  having  it  so  certified  is 
not  to  obtain  payment,  but  to  continue  with  the  bank  the  custody 
of  the  money,  the  holder  can  have  no  greater  rights  than  those  of 
any  other  depositor." 

In  Merchants  Bank  v.  State  Bank,  10  Wall.  647,  Judge  Swaynb 
says:  '*  By  the  law  merchant  of  this  country,  the  certificate  of  a 
bank  that  a  check  is  good  is  equivalent  to  acceptance.  It  implies 
that  the  check  is  drawn  on  sufficient  funds  in  the  hands  of  the 
drawee;  that  they  have  been  sot  apart  for  its  satisfaction,  and  that 
they  shall  be  so  applied  whenever  the  check  is  presented  for  pay- 
ment It  is  an  undertaking  that  the  check  is  good  then  and  shall 
continue  good,  and  this  agreement  is  as  binding  on  the  bank  as  its 
notes  of  circulation,  or  certificate  of  deposit  payable  to  the  order  of 
the  depositor,  or  any  other  obligation  it  can  assume.  The  object 
of  certifying  a  check,  as  regards  both  parties,  is  to  enable  the 
holder  to  use  it  as  money." 

It  is  observed  that  in  all  the  cases  cited,  the  controversy  was 
between  the  holder  of  the  check  and  the  bank  by  which  it  had 
been  certified  as  good,  and  in  each  case  the  question  involved  the 
liability  of  the  certifying  bank  to  the  holder.  In  neither  of  the 
cases  was  there  any  question  involving  the  liability  of  the  drawer 
of  a  certified  check,  after  he  has  passed  it  in  payment  of  his  debt. 
The  authorities  fully  establish  the  position  that  as  between  the 
holder  of  a  check  certified  "  good,"  and  the  bank  which  certified 
it,  the  bank  becomes  liable  as  on  an  acceptance,  and  the  same  is  as 
binding  on  it  as  are  its  certificates  of  deposit,  or  its  notes  of  circu- 
lation.   Hence,  in  the  language  of  Judge  Parsons,  ^'  the  bank 
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becomes  so  far  the  primary  debtor,  that  no  delay  in  presentiDg,  at 
least  not  a  delay  for  a  year  or  more,  will  affect  the  obligation  of  the 
bank.  The  law  of  demand  and  notice  has  no  application  between 
the  bank  and  the  holder,  but  V  (he  adds)  ^'  may  still  have  as  between 
the  holder  and  the  drawer." 

We  have  been  referred  to  no  authority,  nor  are  we  aware  of  any, 
in  which  it  is  held  that  the  fact  of  certification  of  a  check,  either 
discharges  the  drawer  absolutely  from  liability  to  the  holder,  or 
changes  the  law  of  demand  and  notice,  which  governs  the  relation 
between  the  holder  and  drawer.  It  will  be  observed  that  Judge 
Pabsons  says  that  the  law  of  demand  and  notice  has  no  applica- 
tion, in  respect  of  a  certified  check,  between  the  bank  and  the 
holder,  but  that  it  may  liave  as  between  the  holdet'  and  the  drawer. 
This  remark  would  seem  to  indicate  some  doubt  in  his  mind  on 
the  question.  Having  no  direct  authority  to  govern  us,  we  must 
seek  a  solution  by  the  application  of  the  settled  principles  of  com- 
mercial law  in  analogous  cases. 

We  have  seen  that  by  the  law  merchant  of  this  country  th«  oertifi* 
catc  of  the  bank,  that  a  check  is  ^^good,"  is  equivalent  to  accept- 
ance. 10  Wall.  647.  Kegarding  the  certificate  on  the  check  as 
tantamount  to  an  acceptance  by  the  bank,  the  bank  is  bound  as  an 
original  promisor,  and  the  other  parties  must  either  be  regarded  in 
the  light  of  sureties,  or  it  must  be  held  that  the  check  goes  into 
circulation  solely  on  the  credit  given  to  it  by  the  acceptance.  In 
reasoning  on  this  subject,  it  is  important  that  we  remember  the 
especial  purpose  and  use.  of  negotiable  paper,  whether  bills,  notes 
^r  checks,  and  that  from  this  purpose  and  use  springs  all  that  sys- 
tem of  law  which  belongs  to  them  peculiarly.  It  is  said  by  Mr. 
Parsons,  in  his  work  on  Bills  and  Notes,  voL  1,  p.  353,  '^  that  the 
drawer  of  a  bill  is  a  surety  for  the  acceptor,  and  the  indorser  is  a 
surety  for  the  drawer,  and  for  every  previous  indorser.  The  design 
and  effect  of  this  are  to  accumulate  upon  the  bill  the  credit  of  as 
many  persons  as  choose  to  bind  their  credit  to  it ;  for  with  every 
new  element  of  security  the  adequacy  of  the  paper  to  represent 
money  and  take  its  place  and  do  its  work  in  business  transactions 
is  increased.^' 

Such  being  the  purpose  and  use  of  negotiable  paper,  merchants 
who  thus  enable  the  holder  to  coin  their  credit  are  entitled  to  a 
oertain  protection;  and  the  measure  of  this  must  be,  that  they  are 
^entitled  to  all  the  protection,  meaning  thereby  all  the  efforts  at  Ibe 
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holder  to  save  them  harmless,  and  all  the  opportunities  to  save 
themselves  which  are  consistent  with  the  free  use  of  the  instru- 
ment as  money.  It  is  for  these  reasons  that  the  holder  is  bound, 
in  the  first  place,  to  demand  payment  of  the  paper  at  its  maturity 
of  the  person  who  as  the  principal  debtor  is  primarily  bound  to 
pay  it.  And  then,  if  the  amount  due  is  not  paid  by  this  debtor 
to  demand  it  at  once  of  each  person  who  is  surety  for  the  original 
debtor.  This  is  the  established  law  in  regard  to  negotiable  paper, 
sach  afi  bills  and  notes,  and  the  question  is,  do  not  the  reasons  on 
which  this  law  is  founded  apply  with  equal  force  to  a  bank  check 
which  has  been  certified  or  accepted  by  the  bank  on  which  it  is 
drawn?  One  of  the  objects  of  having  the  check  marked  ''good" 
is  to  increase  its  credit  and  cause  it  to  circulate  as  nearly  equal  to 
money  as  possible.  When  the  credit  of  the  bank  is  added  to  that 
of  the  drawer,  this  object  is  so  far  accomplished  that  the  check  has 
all  the  credit  of  the  notes  of  circulation  of  the  bank,  and,  therefore, 
is  the  nearest  approximation  of  any  negotiable  paper  money.  It 
is  no  doubt  true  that  the  credit  of  the  check  may  rest  mainly  on  the 
fact  that  the  bank  is  primarily  liable,  but  it  is  made  stronger  by 
the  fact  that  the  drawer  stands  as  surety  for  the  bank. 

It  is  said  in  Morse  on  Banks  and  Banking,  282,  '^  that  if  the 
holder  of  a  check  waives  his  right  to  immediate  payment  by 
expressly  asking  for,  or  even  by  accepting  the  offer  of  a  certifica- 
tion of  the  bank,  it  follows  that  since  his  act  acquits  the  debts 
due  to  him  from  the  drawer^  the  drawer  can  thereafter  have  no 
cause  or  basis  whatever  on  which  to  sue.^'  And  again:  ''The 
promise  of  the  bank  on  the  drawer's  account,  accepted  as  satisfac- 
tory by  the  creditor,  discharges  the  debtor,  and  by  the  same  action 
deprives  him  of  all  further  concern  in  the  premises.  The  bank  no 
longer  owes  him  any  duty  which  he  can  enforce,  or  for  the  breach 
of  which  he  can  sue." 

The  author  cites  no  authority  for  these  dicta,  but  they  relate  to 
the  effect  of  the  certification  of  a  check  by  a  bank  at  the  request  of 
a  holder,  upon  the  subsequent  obligations  of  the  bank  to  the 
drawer,  and  are  probably  a  correct  statement  of  these  relations 
under  the  circumstances  stated,  but  they  do  not  serve  to  illustrate 
the  rights  and  obligations  existing  between  the  holder  of  a  certified 
check,  although  certified  at  the  request  of  the  drawer,  and  the 
drawer  who  has  passed  it  by  delivery,  in  payment  of  a  precedent 
debt  But  the  author  proceeds  further  to  say,  that  '^by  the 
Vol.  XXIV,  —  39 
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acceptance  or  certification  of  the  check,  therefore,  an  entirely 
new  engagement  is  entered  into  by  the  bank  with  the  holder  and 
his  legal  transferees.  This  engagement  is  simply  and  uncondi- 
tionally to  pay  to  him  or  them  the  sum  named  in  the  check,  on 
demand/'  This  is  in  accordance  with  late  authorities  already 
cited,  but  he  adds:  ^'The  check  ceases  in  fact  to  be  a  check,  and 
becomes  a  promise  to  pay.  Accordingly  the  rules  which  govern  a 
check  no  longer  govern  this  instrument."  This  is  the  deduction 
of  the  author,  and,  therefore,  is  authority  only  so  far  as  his  opin- 
ion is  authority.  It  is  based  upon  no  adjudicated  case  that  we  have 
seen,  and  must  be  received  with  qualification.  Instead  of  ceasing 
to  be  a  check,  it  becomes  a  check  which  carries  upon  its  face  the 
evidence  that  the  drawer  has  funds  in  the  bank,  and  that  the  bank 
promises  absolutely  to  pay  it  when  presented.  It  is  still  a  check, 
and  because  of  its  certification  and  thereby  of  the  bank's  promise 
to  pay  it,  its  approximation  to  money  and  its  negotiability  in  mar- 
ket are  increased.  The  holder  of  such  check  can  delay  present- 
ment for  payment  without  discharging  the  bank  from  liability,  but 
if  he  wishes  to  hold  on  to  the  liability  of  the  drawer,  he  must 
make  presentment  within  the  business  hours  of  the  next  day  after 
it  is  received.  This  rule,  governing  checks,  is  not  affected  by  the 
fact  that  it  has  been  certified  by  the  bank  as  "  good." 

In  the  case  before  the  court,  the  proof  is  conclusive  that  the 
check  was  presented  for  payment  within  the  business  hours  of  the 
day  next  succeeding  its  date,  and  notice  immediately  given  to  the 
drawer  of  the  refusal  of  the  bank  to  pay,  the  drawer  recognizing 
his  liability  and  asking  time.  This  fixes  the  liability  of  the  drawer, 
unless  he  is  discharged  on  some  other  ground. 

It  is  in  proof  that  the  German  National  Bank  held  a  draft  or 
note  on  Andrews,  the  drawer  of  the  check,  and  that  the  check  was 
received  by  that  bank  in  payment  of  the  note,  and  the  same  was 
delivered  up  to  him.  This  raises  the  question,  was  the  check  taken 
in  absolute  and  final  discharge  and  satisfaction  of  the  draft  or  note, 
or  was  it  taken  as  payment  only  on  the  condition  that  the  check 
should  be  paid?  The  draft  or  note  of  Andrews  was  taken  up  from 
the  German  National  Bank,  by  giving  the  bank  his  own  check  on 
the  Commercial  Bank,  marked  "good."  It  is  said  by  Judge  Pab- 
SOKS,  that  "  generally,  a  check  is  not  payment  until  it  is  cashed." 
Pars,  on  Mercantile  Law,  92.  It  was  said  long  ago,  that  *^  taking 
a  note  for  goods  sold  is  a  payment,  because  it  is  a  part  of  the  orig* 
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inal  contract;  bat  paper  is  no  payment,  when  there  is  a  precedent 
debt.  For  when  such  a  note  is  given  in  payment,  it  is  always  taken 
under  this  condition,  to  be  payment  if  the  money  be  paid  thereon 
in  convenient  time."  Ward  y.  Evan8y%  Lord  Raym.  928.  But 
Judge  Parsons  says,  this  now  requires  some  modification  in  regard 
to  paper  transferred  in  payment  of  an  old  debt.  It  would  seem 
that  a  transfer,  even  without  indorsement,  would  not  place  the 
solvency  of  the  payor  entirely  at  the  risk  of  the  transferee.  But  he 
adds,  there  can  now,  we  think,  be  no  rule  in  such  cases  which 
would  control  the  bargain  of  the  parties.  If  it  could  fairly  be 
inferred  from  any  circumstances  that  their  intention  was  to  close 
and  consummate  the  transaction,  without  leaving  any  liability 
behind  it,  that  is,  if  it  could  be  shown  that  the  creditor  discharged 
the  debt  in  consideration  of  the  paper,  taking  upon  himself  the 
risk  of  its  payment,  then  he  would  certainly  be  held  to  his  bar- 
gain, always  supposing  an  entire  absence  of  fraud  on  the  part  of 
the  transferor.  If  an  express  contract  to  this  eifect  were  proved, 
we  know  no  reason  why  it  should  not  be  regarded,  and  we  see  as 
little  reason  for  saying  that  such  a  contract  may  not  be  proved  by 
the  indirect  evidence  of  circumstances.  2  Parsons  on  Bills  and 
Notes,  185. 

The  result  is  that  it  is  a  question  of  fact  to  be  left  to  a  jury, 
whether  under  all  the  facts  and  circumstances  the  paper  is  deliv- 
ered and  received  as  an  absolute  payment  and  discharge,  or  only  a 
conditional  payment.  In  the  present  case  the  proof  is,  that  on 
the  day  after  the  check  was  drawn,  it  was  presented  to  the  Com- 
mercial Bank  for  payment,  and  immediately  upon  the  refusal  of 
the  bank  to  pay,  the  drawer  was  notified,  and  he  distinctly  recog- 
nized his  liability  and  asked  indulgence. 

Upon  examination  of  the  charge  of  the  circuit  judge,  we  find 
no  error  for  which  the  plaintiff  in  error  can  have  a  reversal  of  the 
jadgmeni  Nor  is  there  such  a  preponderance  of  evidence  against 
the  verdict  as  would  justify  us  in  granting  a  new  trial. 

The  judgment  is  therefore  affirmed. 

Jttdgment  affirmed. 
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(D  HeUk.  848.) 

Municipal  corparabioM — A^sewmenU  for  beUerments  ^^  Taxation-^  CcnutitU' 

Honallav). 

The  Constitution  provided  that  '^  all  property  shall  be  taxed  according  to  its 
value."  The  charter  of  a  city  authorized  it  to  charge  the  cost  of  improving 
streets,  etc.,  on  the  adjoining  lots  in  proportion  to  their  respective  fronts. 
Held,  that  this  provision  of  the  charter  was  void  aa  authorizing  a  Bjstem  of 
taxation  contrary  to  that  provided  by  the  Constitution  * 

BILLS  filed  to  enforce  a  lien  for  the  cost  of  paving  and  repairing 
streets  in  the  city  of  Memphis.  The  opinion  states  the  facts- 
Several  cases  involving  the  same  question  were  heard  and  decided 
together. 

Humes  <&  Poston,  R.  J,  Morgan,  W.  M.  Randolph,  T.  S.  Webb, 
Jarnagin  dk  Frazer,  for  appellant. 

Oantt,  Waddell  <6  McDowell,  and  Twenty-sef^en  others,  for  appellee. 

Fbeekan,  J.  The  bills  in  these  cases  allege,  among  other  things, 
that  on  the  24th  of  November,  1866,  the  legislature  of  Tennessee 
amended  the  charter  of  the  city  of  Memphis,  providing  that  the 
board  of  mayor  and  aldermen  shall  have  power  to  require  the 
costs  of  paving  the  entire  carriage-way,  gutters  included,  of  any 
street,  or  any  portion  of  any  street  or  alley,  to  be  borne  by  the  own- 
ers of  the  adjoining  property;  and  in  such  manner,  and  with  such 
materials,  as  the  board  of  mayor  and  aldermen  may  determine  ;  and 
whenever  the  board  of  mayor  and  aldermen  may  deem  it  necessary, 
they  shall  require  such  grading  and  paving  to  be  done  in  such 
manner  as  they  may  prescribe  by  ordinance  ;  and  the  cost  of  such 
grading,  paving,  repairing  and  repaving  shall  be  apportioned  and 

*  See,  as  to  distinction  between  "  taxes  "  and  assessments/*  Broadvoay  Bap- 
tist Church  V.  3fc^tee,  8  Am.  Rep.  481;  s.  c,  8  Bush,  608;  Shehan  v.  Good 
Samaritan  Hospital^  11  Am.  Rep.  il2;  s.  o.,  60  Mo.  166;  State  v.  Newark,  18 
Am.  Rep.  464;  s.  o.,  86  N.  J.  47B;  BoaUm  Seamen* 8  Friend  Society  v.  Boston,  17 
Am.  Rep.  168;  B.  c,  116  Mass.  181;  Beala  v.  Providence  Rubber  Co.,  28  Am.  Rep 
472;  8.C.,  11R.I.88L 
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charged  on  the  adjoining  lots  in  proportion  to  their  respective 
fronts,  and  shall  be  paid  by  the  owners  of  such  lots  respectively. 

This  work  was  to  be  done,  under  the  control  of  the  city  engineer, 
by  direction  of  the  board,  and  be  let  out  to  the  best  responsible 
bidders,  under  such  restrictions  and  regulations  as  should  be  pre* 
scribed  by  city  ordinance.  The  mode  of  assessment,  as  provided 
for  by  the  act  is,  ^'  that  as  soon  as  any  contract  for  grading,  pav- 
ing or  repairing  any  street  or  alley,  or  portion  thereof,  shall  have 
been  made,  the  board  of  aldermen  shall  proceed  to  levy  and  assess 
upon  each  lot,  bounding  or  abutting  the  said  street  or  alley  proposed 
to  be  improved,  such  a  proportionable  sum  as  shall  make  up  the 
entire  cost  and  expenses  of  said  improvement  opposite  the  same, 
to  the  center  of  the  street,  and  shall  fix  the  time  within  which  the 
same  shall  be  paid ;  and  the  number  of  installments,  with  the 
amount  to  be  paid  at  each  of  said  installments.  Thereupon  the 
city  engineer  shall  make  out  and  deliver  to  the  city  attorney,  for 
collection,  the  accounts  for  such  apportioned  cost  of  the  improve- 
ment ;  and  the  owners  of  the  lots  charged  therewith,  shall  be 
bound  to  pay  said  costs  like  liabilities  contracted  by  themselves,  and 
may  be  sued  therefor ;  but  the  property  shall  also  be  held  for  the 
respective  apportioned  share  of  such  cost,  until  the  same,  with  in- 
terest and  cost  of  collection,  be  fully  paid  off  —  and  a  special  lien 
on  such  lots  is  giren  for  such  apportioned  charge  and  costs.  To 
enforce  this  lien,  these  bills  are  brought,  and  for  collection  of  assess- 
ments thus  made,  the  accounts  having  been  made  out  and  delivered 
as  required,  and  payment  refused. 

Without  going  at  present  into  any  detail  as  to  the  terms  of  the 
contracts,  or  into  minor  questions  raised  in  argument,  we  enter 
upon  the  discussion  of  the  question,  whether  this  law  is  valid  under 
the  Constitution  of  the  State  of  Tennessee,  or  not.  It  is  proper 
to  add,  that  the  cost  of  the  work  done  is  estimated  at  about  one 
million  and  a  half  dollars  ($1,500,000),  and  is  by  this  law  and 
under  the  city  ordinance  imposed  on  the  holders  of  property  on 
nine  streets  and^perhaps,  an  avenue,  known  as  Charleston   avenue. 

The  discussion  of  this  question  involves  the  consideration  of  the 
nature  and  extent  of  the  taxing  power  in  this  State,  with  its  limi- 
tations, as  found  in  our  Constitution,  and  the  objects  and  purposes 
to  which  the  exercise  of  that  power  may  rightfully  be  applied.  In 
addition  to  this,  it  involves  the  question  as  to  whether  there  is  a 
power  in  the  State  government,  and  which  may  be  delegated  to 
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counties  or  incorporated  towns,  to  impose  a  burden  of  the  charac- 
ter liere  presented,  in  the  form  of  a  local  assessment^  which  is  not 
subject  to  the  restrictions  or  regulations  of  our  Constitution,  but 
independent  of  them,  and  subject  only  to  the  discretion  of  the  law- 
making power,  with  only  such  checks  upon  its  exercise  as  are 
imposed  by  the  influence  of  the  constituent  upon  the  representa- 
tive, and  then  the  question,  as  to  whether  the  exercise  of  this 
power  can  be  justified  under  what  is  known  as  "  the  police  power ^^^ 
to  be  carried  out  and  effectuated  by  the  taxing  power,  or  in  con- 
nection with  the  taxing  power. 

The  learned  counsel,  who  has  so  ably  and  earnestly  maintained 
the  constitutionality  of  this  law,  has  added,  however,  by  way  of 
concession,  that  the  power  to  burden  the  citizen  by  way  of  heal 
assessment  is,  however,  subject  to  one  limitation,  that  is,  of  appor- 
tionment, and  that  the  legislature  could  not  arbitrarily  impose 
such  assessments  on  any  one  individual  or  class  of  individuals,  as 
such,  but  that  the  burdens  must  be  apportioned  according  to  some 
rule,  but  insists  that  the  apportionment  found  in  the  act  of  1866 
is  based  on  the  proper  principle,  and  within  the  rule,  as  he  con- 
ceives its  limitations. 

The  power  to  impose  and  collect  taxes  is  one  growing  of  neces- 
sity out  of  the  very  idea  of  a  governmental  organization ;  and 
with  great  distinctness  it  springs,  by  such  necessity,  from  a  gov- 
ernment organized  on  the  principles  of  all  our  American  govern- 
ments, whether  Federal  or  State,  having  their  organizations  in 
written  Constitutions  in  which  the  powers  of  those  governments 
are  defined,  and  duties  thereby  imposed;  and  for  the  exercise  of 
those  powers  and  performance  of  those  duties  the  agencies  created 
by  these  Constitutions  are  distributed  among  several  departments, 
to  wit:  Legislative,  Judicial  and  Executive,  these  departments 
being  assisted  by  another  large  class  of  what  may  be  called  subor- 
dinate official  agencies,  that  may  be  properly  denominated  ministe- 
rial offices.  In  the  exercise  of  these  powers,  and  the  performance 
of  the  duties  imposed  by  the  Constitution  upon  its  government  thus 
distributed,  large  burdens  are  necessarily  incurred  for  payment  of 
salaries  and  the  other  expenses  incident  to  the  administration  of 
proper  governmental  control  over  the  great  interests  confided  to 
such  agencies,  which  must  be  met  and  paid  by  the  people  whose 
government  it  is,  and  who  have  organized  and  set  in  motion  this 
machinery  by  virtue  of  their  sovereign  will,  in  convention  assem- 
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bled,  as  is  our  republican  custom.  This  is  done  by  the  exercise, 
through  the  legislature  or  law-making  power,  as  the  body  repre- 
senting the  people,  who  have  organized  the  government,  of  what  is 
known  as  the  power  of  taxation.  It  may  be  conceded  that  this 
power  thus  exercised  is  without  limitation,  except  by  such  as  ne- 
cessarily inheres  in  the  very  idea  of  taxation,  as  a  means  of  serving 
the  purposes  for  which  it  exists,  and  by  the  nature  of  the  ends  for 
the  attainment  of  which  it  arises,  as  a  necessity,  one  of  which  as 
applied  to  the  State,  that  it  should  be,  to  serve  some  one  of  the 
great  purposes  for  which  that  State  was  organized,  to  carry  out 
some  one  of  the  powers  which  are  conferred  on  that  government, 
or  to  meet  some  one  of  the  great  public  duties  imposed  on  some 
one  of  the  departments  of  that  government,  either  expressly  or  by 
fair  implication. 

The  general  featui*es  of  taxation,  or  of  a  public  burden  that  may 
be  imposed  as  such,  are  thus  laid  down  by  Judge  Cooley  in  the 
case  of  "  The  People  v.  Township  Board,  4  Am.  Rep.  400;  s.  c, 
20  Mich.  452. 

1.  "It  must  be  imposed  for  a  public,  and  not  for  a  mere  private 
purpose.  Taxation  is  a  mode  of  raising  revenue  for  public  purposes 
only  ;  and,  as  said  in  some  of  the  cases,  where  it  is  prostituted  to 
objects  in  no  way  connected  with  the  public  interest  or  welfare,  it 
ceases  to  be  taxation  and  becomes  plunder. 

2.  "The  tax  must  be  laid  according  to  some  rule  of  apportion- 
ment, not  arbitrarily  or  by  caprice,  but  so  that  the  burden  may  be 
made  to  fall  with  something  like  impartiality  upon  the  persons  or 
property  upon  which  it  justly  and  equitably  should  rest.  A  State 
burden  is  not  to  be  imposed  upon  any  territory  smaller  than  the 
whole  State,  nor  a  county  burden  upon  a  territory  smaller  or 
greater  than  the  county.  Equality  is  of  the  very  essence  of  the 
power  itself  and  though  absolute  equality  and  absolute  justice  are 
never  attainable,  some  rule  tending  to  that  end  is  indispensable. 

3.  As  a  corollary  from  the  preceding,  if  the  tax  is  imposed 
upon  one  of  the  municipal  subdivisions  of  the  State  only,  the  pur- 
pose must  not  only  be  a  public  piirpose,  as  regards  the  people  of 
that  subdivision,  but  it  must  also  be  local ;  that  is  to  say,  the 
people  of  that  municipality  must  have  a  special  and  peculiar  inter- 
est in  the  object  to  be  accomplished,  which  will  make  it  just, 
proper,  and  equitable,  that  they  should  bear  the  burden  rather  than 
the  State  at  large,  or  any  more  considerable  portion  of  the  State.'' 
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He  then  says  :  ''The  three  principles  here  stated  are  funda- 
mental maxims  in  the  law  of  taxation.  They  inhere  as  conditions 
in  the  power  to  impose  any  taxes  whatsoeyer,  or  to  create  any  bur- 
dens for  which  taxation  is  to  provide  ;  and  it  is  only  when  they 
are  observed,  that  the  legislative  department  is  exercising  an  au- 
thority over  this  subject,  which  it  has  received  from  the  people, 
and  only  then  is  that  supreme  legislative  discretion,  of  which  the 
authorities  speak,  called  into  action." 

With  the  fundamental  principles  which  we  have  premised,  and 
the  three  quoted  from  Judge  Cooley,  which  we  deem  sound,  and 
perhaps  as  strictly  accurate  as  we  shall  be  able  to  make  them,  we 
proceed  to  the  investigation  more  directly  of  the  questions  pre- 
sented. 

We  will  first  notice  a  few  of  the  cases  urged  upon  our  considera- 
tion by  the  counsel  for  complainant  We  cannot  take  them  up 
one  by  one  for  want  of  time,  nor,  indeed,  would  it  be  profitable  to 
do  so,  as  they  all,  in  the  main,  are  based  on  the  same  line  of  rea- 
soning, and  founded  upon  the  same  general  considerations  and 
principles,  so  that  a  review  of  a  few  of  the  leading  cases  will  nec- 
essarily include  the  principles  of  the  other  cases  cited.  It  is  proper 
here  to  notice,  however,  that  the  principles  so  often  quoted,  as  laid 
down  by  Chief  Justice  Mabshall,  in  case  of  Providence  Bank  v. 
Billings,  4  Peters,  563  (Curtis'  Ed.),  "  That  the  power  of  legisla- 
tion, and  consequently  of  taxation,  operates  on  all  persons  and 
property  belonging  to  the  body  politic.  This  is  an  original  princi- 
ple, which  has  its  foundation  in  society  itself.  That  however 
absolute  the  right  of  the  individual  may  be,  it  is  still  in  the  nature 
ol  that  right  that  it  must  bear  a  portion  of  the  public  burdens,  and 
that  portion  must  be  determined  by  the  legislature ;  or,  as  he  has 
expressed  in  case  of  M'Gulloch  v.  State  of  Maryland,  4  Wheat.  316, 
"  the  power  of  taxing  the  people^  and  their  property  is  essential  to 
the  very  existence  of  government,  and  may  be  legitimately  exercised 
on  the  objects  to  which  it  is  applicable,  to  the  utmost  to  which  the 
government  may  choose  to  carry  it.  The  only  security  against  the 
abuse  of  this  power  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax,  the  legislature  acts  upon  its  donstitu- 
ont&  This  is,  in  general,  a  sufficient  security  against  oppressive 
taxation."  These  principles,  when  properly  applied,  or  fairly  un- 
derstood, do  not,  by  any  means,  militate  against  the  ideas  of  limi- 
tation inherent  in  the  exercise  of  the  power  of  taxation  which  we 
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haye  laid  down,  and  those  quoted  above  from  the  opinion  of  Judge 
CooLEY  in  the  case  of  Tlie  People  v.  Tovmship  Board,  On  the 
contrary,  these  limitations  may  fairly  be  deduced  from  the  very 
principles  as  thus  laid  down  ;  for  in  the  one  case  he  expressly  ap- 
plies this  (so-called)  unlimited  power,  as  applied  to  the  citizen  and 
his  property,  *•  to  bearing  his  portion  of  the  public  burdensy  which 
must  be  determined  by  the  legislature."  What  the  portion  shall 
be  is  to  be  determined  by  the  legislature,  restrained  only  by  the 
Constitution,  but  still  it  must  be  imposed  for  sl  public  burden ;  and 
in  the  other  case  he  says  this  power  may  be  legitimately  exercised 
on  the  objects  to  which  it  is  applicable,  to  the  utmost  extent  to 
which  the  goyernment  may  choose  to  carry  it  The  objects  to 
which  it  is  applicable  must,  as  we  think,  be  the  carrying  out  the 
powers  of  government,  as  defined  in  the  Gonstitution,  or  in  per- 
formance of  duties  therein  imposed,  and  must  necessarily  be  re- 
strained and  governed  by  whatever  regulation  the  people  have 
imposed  in  their  Gonstitution  when  sought  to  be  exercised  by  the 
legislature,  and  of  these  restraints  and  limitations  the  judiciary 
are  to  judge,  as  the  tribunal  organized  for  the  purpose,  and  charged 
with  the  duty  of  bringing  the  action  of  the  law-making  power  to 
the  test  of  constitutional  limitation,  and  declaring  its  action  void 
when  it  goes  beyond  its  legitimate  powers." 

Passing  from  this  wo  proceed  :  The  case  of  "  The  People  v. 
Mayor  of  Brooklyn^  4  Gomst.  420,  is  the  leading  case  on  the  gen- 
eral question  of  ^  local  assessments/  in  which  they  were  sustained 
in  an  opinion  of  great  ability  by  Judge  Buggles.  That  case  was 
this  :  The  common  council  of  Brooklyn,  in  1848,  caused  Flush- 
ing avenue,  one  of  the  streets  of  the  city,  to  be  graded  and  paved 
at  an  expense  of  upward  of  $20,000,  which,according  to  a  provision  in 
the  charter,  was  assessed  upon  the  owners  or  occupants  of  lands  ben- 
efited by  the  improvement,  in  proportion  to  the  amount  of  such 
benefit.  This  assessment  was  sought  to  be  annulled  by  an  appeal 
to  the  courts.  In  the  opinion  in  the  case,  the  validity  of  the 
assessment,  it  was  said,  could  only  be  sustained  either  as  an  exer- 
cise of  the  right  of  eminent  domain,  or  as  a  legitimate  mode  oftaxor 
tian.  The  two  modes  of  imposing  public  burdens  were  well  dis- 
tinguished, the  one  from  the  other,  by  the  learned  judge,  when  he 
says,  p.  424,  '*  taxation  exacts  money  or  services  from  individuals, 
as  for  their  respective  shares  of  contribution  to  any  public  bur- 
then.' Private  property  taken  for  public  use  by  the  right  of 
Vol.  XXIV.— 40. 
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eminent  domain,  is  taken  not  as  the  owner's  share  of  contribution 
to  a  public  burthen,  but  so  much  beyond  his  share.  Special  com- 
pensation is,  therefore,  to  be  made  in  the  latter  case,  because  the 
government  is  the  debtor  for  the  property  so  taken  ;  but  not  in  the 
former,  because  the  payment  of  taxes  is  a  duty,  and  creates  no  ob- 
ligation to  repay,  otherwise  than  in  the  proper  application  of  the 
tax.  Taxation  operates  upon  a  commutiity,  or  upon  a  class  of  per- 
sons  i7i  a  community,  only  by  some  rule  of  apportionment,'' 

We  need  but  say  that  these  propositions  serve  well  to  distinguish 
between  the  two  things  or  powers  of  government  intendBd  to  be 
distinguished,  bnt  we  cannot  agree  that  in  any  proper  or  accurate 
sense,  especially  under  our  State  Constitution,  that  the  exaction  of 
services  from  an  individual  can  be  properly  included  under  the 
power  of  taxation.  Upon  what  sound  principle  could  the  require- 
ments of  our  Constitution  of  1834,  art.  II,  §  27,  **  that  all  prop- 
erty shall  be  taxed  according  to  its  value,  that  value  to  be  ascer- 
tained in  such  manner  as  the  legislature  shall  direct,  so  that  the 
same  shall  be  equal  and  uniform  throughout  the  State,"  be  held 
applicable  to  such  an  exaction,  we  are  at  a  loss  to  see  ;  yet  this  is 
the  rule  given  for  taxation  in  that  instrument.  We  need  not  fur- 
ther notice  this,  however,  at  this  point  The  learned  judge  then 
lays  down  a  correct  principle,  as  far  as  it  goes,  *'  That  the  power 
of  taxation,  and  apportionment  of  taxation,  or  of  assigning  to 
each  individual  his  share  of  the  burthen,  is  vested  exclusively  in 
the  legislature  unless  this  power  is  limited  or  restrained  by  some 
constitutional  provision.  The  power  of  taxing,  and  the  power  of 
apportioning  taxation,  are  identical  and  inseparable.  Taxes  cannot 
be  laid  without  apportionment,  and  the  power  of  apportionment  is, 
therefore,  unlimited,  unless  it  be  restrained,  as  a  part  of  the  power 
of  taxation."  If  we  add  to  this  the  inherent  limitations  neces* 
sarily  implied  in  the  nature  of  the  power,  and  which  may  be  held 
as  fairly  implied  restrictions,  equally  found  in  the  Constitution  by 
fair  exposition  of  its  language,  then,  perhaps,  no  objection  can  be 
made  to  this  statement  of  the  principle.  He  then  goes  on  to  show 
that  since  the  organization  of  the  government  of  the  State  of  Now 
York,  no  such  restrictions  upon  this  power,  as  he  has  defined  rt, 
existed  as  a  constitutional  limitation.  He  then,  after  reasoning  on 
general  principles  to  show  the  equity  of  the  apportionment,  puts 
the  validity  of  the  tax,  as  correctly  given  in  the  syllabus  of  the 
case,  upon  the  ground  of  want  of  constitutional  regulation  or 
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restrictioTiy  requiring  a  different  mode  of  assessment,  that  is,  noth- 
ing requiring  "  that  taxation  shall  be  equal,  as  in  case  of  capita- 
tion tax,  or  that  it  shall  be  in  proportion  to  the  value  of  the  prop- 
erty of  the  person  taxed,  or  that  it  shall  not  be  apportioned  accord- 
ing to  the  benefit  which  each  tax  payer  is  siqyposeil  to  receive  from 
the  object  on  which  the  tax  is  expended."  He  finds  such  a  tax 
recognized  {that  is,  an  assessment  as  distinguished  from  a  general 
tax)  by  art.  IX  of  the  Constitution  of  the  State,  imposing  the 
duty  of  restraining  the  power  of  municipal  corporations  in  making 
assessments^  and  preventing  abuses  therein.  Such  assessments  seem 
to  have,  before  the  adoption  of  their  Constitution,  grown  up  as 
part  of  the  customary  law  of  the  State,  and  being  thus  regulated 
by  the  Constitution,  were  clearly  recognized  and  perpetuated  by  it. 
We  need  but  say  that  having,  as  we  hold,  no  customary  law  in  our 
State  that  would  go  to  the  extent  of  sustaining  such  a  tax  or 
assessment's  the  one  in  question  in  that  case,  nor  any  constitutional 
recognition  of  the  principle  in  terms,  the  case  of  People  v.  Mayor 
of  Brooklyn  can  have  no  controlling  influence  over  our  decision 
in  this  case.  In  addition,  we  have  repudiated  the  principle  of  com* 
pensation  in  the  way  of  benefit  in  case  of  talcing  private  property  for 
public  use,  in  the  case  in  2  Swann,  Woodfolk  v.  Nashville  <&  C.  R. 
R.  Co,,  and  then  in  our  Constitution,  expressly  regulated  taaiation, 
not  upon  this  principle y  but  upon  the  pri^iciple  of  equality  and  uni- 
formity,  and  according  to  the  value  of  the  property  taxed. 

The  case  of  Emery  v.  San  Francisco  Oas  Co,,  28  Cal.  345,  has  been 
strongly  pressed  upon  our  attention  as  sustaining  the  views  of 
counsel  in  support  of  the  validity  of  this  tax.  We  have  examined 
that  case  and  find  it  an  exceedingly  able  discussion  of  the  question. 
That  case,  however,  cannot  be  made  to  support  the  views  of  coun- 
sel, for  one  reason,  if  no  more,  that  is,  that  it  goes  on  the  principle 
of  a  distinction  between  ^^ocal  assessments"  and  "taxation  for 
raising  revenue  for  the  ordinary  purposes  of  government,"  as  sus- 
tained by  the  language  of  the  Constitution  of  that  State,  and  while 
the  court  recognized  the  application  of  the  principle  of  their  Con- 
stitution, art.  XI,  that  "taxation  dhall  be  equal  and  uniform 
throughout  the  State,"  and  "all  property  shall  be  taxed  in  propor- 
tion to  its  value,  to  be  ascertained  as  directed  by  law,"  as  controlling 
the  assessment  of  taxes  for  the  general  purposes  of  government. 
Yet  there  is  another  provision  of  their  Constitution,  sec.  37  of 
art  IV,  which  is  almost  a  literal  copy  of  the  Constitution  of  the 
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State  of  New  York,  and  is  ba  follows:  '^ It  shall  be  the  duty  of  the 
legislature  to  provide  for  the  orgaaization  of  cities  and  incorpora- 
ted villages,  and  to  restrict  their  power  of  taxation,  assessments, 
borrowing  money,  etc.,  so  as  to  prevent  abuses  in  assessmmUs,  and 
in  contracting  debts  by  such  municipal  corporations.  The  court 
say,  in  reference  to  this  last  clause,  taxation  and  assessments  are 
here  spoken  of  and  recognized  as  legitimate  modes  of  exercising 
power.  The  framers  of  the  Constitution  could  not  have  intended 
to  convey  the  same  specific  idea  by  these  two  terms,  if  so,  they  are 
guilty  of  unmeaning  tautology,  and  might  just  as  well  have  said 
*'iaxatio7i  and  taxation.'*  They  must  have  meant  something  by 
the  word  assessments,  specially  different  from  taxation  as  that  term 
was  understood  by  them."  The  court  then  goes  on  to  show  that 
the  section  was  a  copy  from  the  Constitution  of  New  York,  and 
had  a  well-defined  meaning,  contradistinguished  from  that  of  tax- 
ation for  the  general  purposes  of  government,  and  that  the  rule  of 
the  Constitution  regulating  general  taxation  was  not  intended  to 
apply  to  these  local  assessments.  The  court,  however,  go  on  to  ex- 
press the  opinion,  or  rather  cite,  with  evident  approval,  from  the 
opinion  of  Chief  Justice  Ramsey,  in  Uigdon  v.  Higdon,  the  propo- 
sition, that  if  the  general  clause  of  the  Constitution  required  a 
unifprm  rate  to  be  levied  on  all  property,  had  been  applicable, 
and  the  Constitution  had  nothing  further  on  the  subject^  that  any 
other  mode  of  levying  taxes  for  any  purpose  was  necessarily  excluded. 
This  case,  as  well  as  most  of  the  cases  in  the  Northern  and  West- 
ern States,  being  based  on  this  distinctive  feature  of  their  respect- 
ive State  Constitutions,  and  all  the  cases,  we  believe,  either  based 
on  this  or  on  the  same  distinction  by  adopting  the  idea  that  there 
were  two  forms  of  taxation,  the  one  of  heal  assessments,  the  other 
for  general  purposes.  Whether  the  provision  alluded  to  was  in 
their  Constitution  or  not  cannot  control  the  case  before  us,  unless 
we  shall  adopt  that  distinction  as  the  correct  one.  We  will  not 
cite  these  cases  further  at  present  for  the  purpose  of  criticism. 

We  proceed  to  examine  the  proposition  thus  maintained,  and  the 
one  most  relied  on  by  counsel  for  complainant.  He  insists  thai 
taxation  applies,  as  in  th6  cases  cited,  and  many  others  not  cited, 
alone  to  revenues  to  be  collected  from  the  people  for  general  and 
ordinary  purposes  of  government,  and  this  form  of  taxation  is  sub- 
ject to  the  restrictions  contained  in  sec.  28,  art  II,  of  our  Consti- 
tution ;  but  that,  on  the  contrary,  taxation  in  the  form  of  locai 
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assessment  is  not  thus  regulated  and  restricted^  and  is  equally  law- 
ful and  constitutional,  or  within  the  province  of  the  legislature  to 
authorize.  This  last  mode  of  taxation,  he  concedes,  is  subject  to 
«ome  necessary  limitations,  one  of  which  is,  it  must  be  apportioned. 
If,  however,  the  Constitution  does  not  regulate  this  mode  of  taxa- 
tion, either  by  express  limitation  or  by  fair  implication,  from  its 
general  provisions,  it  is  difficult  to  see  where  a  State  legislature 
would  find  the  limitations  that  would  operate  as  a  restraint  upon  a 
body  which,  it  is  maintained,  is  as  omnipotent  as  the  British  Par- 
liament in  all  matters  legitimately  legislative,  that  is,  in  all  matters 
involving  law  making,  and  the  regulation  of  the  future  conduct 
and  rights  of  the  citizen. 

However,  we  proceed  to  examine  the  question  thus  presented. 
We  assume  as  sound  the  principle  laid  down  by  Chief  Justice  Ram- 
sey in  the  case  cited  above,  which  is  substantially  that  the  Consti- 
tutipn  intended  to  provide,  in  art.  II,  sec.  28,  for  regulation  and 
limitation  upon  the  powers  of  the  government  of  the  State  in  the 
collection  of  taxes  from  the  people,  and  that  this  mode  thus 
provided  being  suflBcient  for  all  the  purposes  of  government, 
that  if  the  Constitution  contains  nothing  more  on  the  subject, 
"any  other  mode  of  levying  taxes  for  any  purpose  was  neces- 
sarily excluded,** — the  clear  expression  of  one  thing  excluding 
another.  As  to  taxation  for  State  purposes,  we  take  it  that  it  will 
be  conceded  that  all  taxation,  fastened  upon  the  people  by  the  leg- 
islature, must,  of  necessity,  be  governed  by  this  clause  of  our  Con- 
stitution. We  ask  why  such  must  be  the  rule?  The  answer  must 
be,  that  it  cannot  be  presumed  that  the  Convention,  in  fixing  these 
regulations  and  limitations  upon  the  taxing  power,  intended  only 
to  regulate  one-half  of  it,  so  to  speak,  and  leave  another  portion, 
that  might  be  rendered  equally  burdensome  upon  the  people,  with- 
out restriction  or  limitation  to  be  exercised  at  the  will  of  the  leg- 
islature. They  have  provided  regulations,  and  fixed  the  limita- 
tions upon  the  mode  of  exercising  the  taxing  power,  and  it 
must  be  that  unless  they  had  expressed  otherwise,  the  whole 
^subject  is  included.  They  have  said  "all  property  sliall  be 
taxed  according  to  its  value?^  This  excludes  the  power  of 
taxing  on  any  other  principle,  for  State  purposes.  But  on  the 
theory  of  the  argument  in  favor  of  the  proposition  sustaining 
this  tax  now  under  discussion,  why  may  not  the  principle 'of 
heal  assessment  be  applied  to  raising  revenue  for  many  of  the 
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burdens  that  now  rest  on  the  State?  Much  of  the  debt  of 
the  State  was  incurred  for  aid  to  the  seyeral  railroads  and  turnpikes 
of  the  State.  Why  not  adopt  the  mode  of  local  asses8me7it  on  the 
people  of  the  counties  through  which  these  roads  run,  and  appor- 
tion the  burden  on  the  people  most  benefited?  If  the  Constitu- 
tion only  regulates  taxation  when  applied  to  raising  revenue  for  the 
general  purposes  of  government,  why  may  not  the  limitations  upon 
the  exercise  of  the  taxing  power  be  avoided  at  any  time?  for  all 
the  class  of  cases  referred  to  (and  perhaps  others),  that  may  well 
be  denominated  local  improvements  by  simply  changing  the  mode 
of  laying  the  burthen  on  the  people,  and  calling  it  by  the  name  of 
"  local  assessment,^'  and  then  we  have  but  to  apply  the  one  mode  to 
one  class,  and  the  constitutional  mode  to  the  other  class,  to  find  the 
government  raising  revenue  from  the  people  in  the  one  case  in  a 
mode  subject  to  no  limitation  whatever,  and  in  the  other  regulated 
by  the  Constitution,  and  that  for  precisely  the  same  character  of 
purposes.  In  other  words,  that  the  power  of  taxation  is  only  sub- 
ject to  the  Constitution  when  the  legislature  choose  that  it  shall  be. 

But  without  pressing  this  view  further,  as  it  is  conceded  that  all 
taxation  for  the  general  purposes  of  government  is  subject  to  the 
restrictions  and  regulations  in  art.  2,  §  28,  we  proceed  to  the  next 
clause  of  our  Constitution.  It  provides  that  "  the  General  Assem^ 
hly  shall  have  poioer  to  authorize  the  several  counties  and  incorpora- 
ted towns  in  this  State  to  impose  taxes  for  county  and  corporation 
purposes  respectively,  in  such  manner  as  shall  be  prescribed  by  law  ; 
and  all  property  shall  be  taxed  according  to  its  value,  and  upon  the 
principles  established  in  regard  to  State  taxation." 

Here,  then,  is  the  authority  on  which  the  legislature  can  author- 
ize a  county  or  municipal  corporation  to  impose  tacces  for  county 
and  corporation  purposes.  Why  are  not  counties  and  incorporated 
towns  as  much  bound  to  impose  all  taxes  for  all  the  general  purpo- 
ses of  their  government,  and  certainly  for  each  one  of  their  defined 
purposes  and  powers,  as  given  and  prescribed  in  their  charters  of 
incorporation,  on  the  same  principle  that  regulates  the  collection 
of  revenue  by  taxation  for  the  general  purposes,  or  the  constitu- 
tionally defined  purposes  of  the  State  government?  If  the  State 
government  is  bound  by  the  limitations  of  section  28  in  its  mode 
of  collecting  revenue  for  the  general  purposes  and  duties  imposed 
on  that  government,  it  would  seem  equally  clear  that  the  munici- 
pal government  of  each  town  was  equally  bound  by  the  restriotioiit 
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imposed  in  section  29  of  same  article^  and  that  for  these  purposes 
it  could  only  impose  taxes;  and  in  imposing  such  taxes,  "  all  prop- 
erty  shall  be  taxed  according  to  its  value,  and  upon  the  principle 
established  in  regard  to  State  taxation.^*  In  other  words,  there 
being  but  one  kind  of  taxation  authorized  by  the  Constitution  for 
the  raising  of  revenue  for  the  general  purposes  of  the  State  govern- 
ment, and  that  regulated  by  art.  II,  sec.  28,  that  there  was  but  one 
modo  or  kind  of  taxation  for  corporation  and  municipal  purposes, 
and  that  regulated  by  section  29  of  that  article,  and  to  be  laid  on 
property  upon  the  same  ^'principles  established  in  regard  to  State 
taxation.**  Can  it  be  conceived  that  the  convention  intended  to 
provide  that  the  incorporated  towns  of  the  State,  in  raising  the 
money  that  should  pay  the  salary  of  a  mayor,  or  of  a  tax  collector, 
a  sum  amounting  at  most  to  a  few  thousand  dollars,  required  they 
should  do  it  by  taxation,  and  that  in  levying  such  taxes  all  prop- 
erty should  be  taxed  according  to  its  value,  upon  the  principles 
established  in  regard  to  State  taxation,  yet  left  these  bodies  free  to 
adopt  the  principle  of  ^*  local  assessment"  and  impose  a  burden  of 
a  inillior^and  a  Jialf  dollars  ($1,500,000)  on  a  comparatively  small 
body  of  owners  of  property  on  their  leading  streets?  This  would 
be  to  regulate  and  restrict  a  minor  matter,  and  leave  a  far  greater 
and  more  tremendous  power  of  the  same  kind,  with  no  limitation 
whatever  upon  it. 

It  is  argued  that  the  influence  of  the  constituent  on  the  repre- 
sentative, either  in  the  legislature  or  in  the  legislative  body  of  the 
corporation,  is  the  check  upon  a  wrong  exercise  of  this  power,  and 
a  sure  preventive  of  oppression.  But  when  we  look  at  this  for  a 
moment,  must  we  not  see  that,  practically,  this  amounts  to  noth- 
ing, as  the  influence  of  a  small  body  of  property  holders,  on  a  few 
streets  in  a  city  of  the  size  of  Memphis,  would  be  powerless  against 
the  large  mass  of  voters  owning  no  such  property,  and  who  would 
reap  the  benefits  of  such  improvements  as  the  Nicholson  pave- 
ment, and  yet  contribute  nothing  toward  its  construction,  but 
could,  by  their  votes,  compel  these  few  owners,  even  though  it 
should  take  the  property  itself  to  bear  the  burden  of  such  a  great 
public  work.  The  fact  that  such  check  as  is  referred  to  is  power- 
less is  a  strong  reason  in  favor  of  the  proposition  that  the  limita- 
tions of  the  Constitution  were  interposed  as  a  barrier  unchanging 
against  such  wrongs. 

Another  view  of  this  question.     Whatever  powers  may  be  con- 
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f erred  by  the  legislature  on  incorporated  towns,  as  to  imposition  of 
taxes,  may  equally  be  conferred  on  counties;  and  we  can  see  no 
reason  why,  upon  the  same  principle  contended  for  in  support  of 
this  assessment,  the  same  exception  in  favor  of  the  power  to  make 
'^  local  assessments/'  independent  of  these  clauses  of  the  Constitu- 
tion, may  not  equally  exist  in  favor  of  counties.  Why  may  not  the 
counties  of  this  State,  under  the  direction  of  its  county  surveyor, 
lay  off  and  construct  its  roads  as  expensively  as  the  Nicholson 
pavement,  or  lay  down  the  pavement  itself  along  them,  and  then 
assess  the  owners  of  land  abutting  on  these  roads  in  proportion  to 
their  frontage  for  payment  of  this  assessment?  This,  it  is  true, 
would  probably  absorb  most  of  the  adjoining  lands,  or  much  of 
them;  but,  according  to  much  of  the  argument,  this  could  make 
no  difference;  the  power  to  take  all  is  equally  clear,  as  the  simple 
power  to  take  a  small  percentage  on  value  for  public  burdens,  pro- 
vided it  is  only  taken  by  some  rule  of  apportionment.  Prom  these 
consequences  of  the  doctrine,  the  learned  counsel  somewhat  recoiled, 
but  yet  we  are  at  a  loss  to  see  how  they  are  to  be  avoided  as  legitu 
mate  conclusions  from  the  premises  assumed. 

Again,  it  has  been  held,  in  case  of  Nichol  ei  als,  v.  Mayor  and 
Aldermen  of  Nashville,  9  Humph.  268,  that  the  building  of  a  rail- 
road— the  Nashville  and  Chattanooga  road — to  the  city  of  Nash- 
ville, was  a  corporation  purpose,  and  so  embraced  in  this  article 
and  section  of  the  Constitution,  and  the  legislature  was  authorized 
to  empower  the  city  to  subscribe  for  twenty  thousand  shares  of 
stock  in  said  company.  On  the  theory  of  the  argument  here,  why 
might  not  the  corporation  have  been  authorized  to  make  **  a  local 
assessment,"  to  raise  this  amount  on  the  property  holders  abutting 
on  the  leading  streets  of  the  city,  or  on  the  owners  of  property 
adjoining  to  the  depot  grounds,  and  apportion  the  burden  among 
them  ? 

If  this  kind  of  taxation  has  no  limit  upon  it  except  the  implied 
one  of  apportionment,  no  constitutional  regulation  reaching  it,  it 
is  not  perceived  why  this  course  might  not  have  been  pursued.  It 
surcly  was  not  a  tax  for  the  general  purposes  of  a  municipal  cor- 
poration, either  general  or  local ;  yet  we  venture  to  say  that  it 
would  hardly  be  contended  that  the  railroad  subscriptions  of  any 
city  or  town  can  be  imposed  upon  any  portion  of  its  citizens  in 
any  form  of  assessment,  or  collected  from  them  in  any  way,  except 
as  regulated  in  the  Constitution  of  the  State,  art.  II,  §§  28  and  2d» 
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The  history  of  the  introdnctiou  of  this  29th  sectioa  into  oar 
Constitution  will  serve  to  strengthen  the  view  we  have  taken,  that 
is,  that  the  entire  taxing  power  was  intended  to  be  regulated.  It 
had  been  held,  in  Marr  v.  JSnloe,  1  Yerg.  452,  that  this  power,  being 
in  its  nature  legislative,  and  an  attribute  of  sovereignty,  could  not 
be  delegated  ;  that  it  could  no  more  be  done  than  could  the  power 
to  enact  laws  be  delegated.  This  decision  was  made  on  the  act  of 
1827,  chapter  49,  which  enacted  "  that  the  Court  of  Pleas  and 
Quarterly  Sessions  in  the  several  counties  of  this  State,  a  majority 
of  twenty  of  the  acting  justices  being  present,  shall,  at  the  first 
court  in  each  year,  levy  a  tax  to  meet  the  current  expenses  of  their 
county  for  the  ensuing  year  upon  all  polls  and  property  subject  to 
taxation.''  This  act  was  held  to  be  void.  The  Convention  in  1834, 
to  meet  this  decision,  made  in  1830,  inserted  in  the  Constitution 
the  29th  section,  and  authorized  a  delegation  of  this  sovereign 
power  to  counties  and  incorporated  towns,  for  corporation  and 
county  purposes,  but  imposed  the  same  restrictions  and  limitations 
upon  the  exercise  of  the  power  that  were  imposed  on  the  legisla- 
ture in  laying  taxes  for  State  purposes.  And  in  this  we  have  no 
question  they  intended  to  fasten  these  limitations  of  equality  and 
taxation  according  to  value  on  the  counties  and  incorporated  towns 
in  precisely  the  same  way,  and  to  the  same  extent,  as  it  had  done 
on  the  legislature  as  to  State  purposes,  that  is,  upon  the  entire 
power^  and  not  upon  it  in  one  form,  leaving  another  untouched  and 
unrestrained. 

Again,  it  was  proper  that  this  exercise  of  sovereignty  shoulcT  be 
regulated  alone  by  the  Constitution,  the  supreme  law  of  the  land, 
and  in  consonance  with  the  general  spirit  of  our  governments,  both 
Federal  and  State. 

The  whole  argument,  so  far  as  it  rests  on  principle,  in  favor  of 
this  tax  as  a  local  asaessmeni,  rests  on  the  ground  that  there  is  no 
distinction  in  our  State  between  taxation  by  assessment,  for  local 
purposes,  and  general  taxation,  for  the  ordinary  putposes  of  govern- 
ment, and  that  this  distinction  consists  in  the  purpose  or  objects  for 
which  the  tax  is  laid,  and  not  in  the  manner  of  apportioning  the 
tax  among  the  tax  payers.  The  answer  to  this  is  found  in  the 
opinion  of  the  Supreme  Court  of  Illinois,  in  the  case  of  The  City 
of  Chicago  v.  Larned,  34  HI.  203  :  "  That  if  this  assessment  is  to  be 
regarded  as  an  exercise  of  the  taxing  power,  then  it  is  a  flagrant 
violation  of  the  provisions  of  our  Constitution*^*  The  court  illus- 
Vol.  XXI v.— 41 
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trates  this  as  follows  :  "  A  and  B  may  own,  respectively,  two  lots, 
lying  side  by  side.  The  natural  surface  of  A's  lot  may  be  twenty 
or  more  feet  above  the  established  grade,  and  composed  of  rocks 
unfit  for  building  purposes.  The  natural  surface  of  B's  lot  may 
be  at  grade.  An  order  is  passed  by  the  common  council  to  open 
and  grade  the  street  projected  in  front  of  these  lots.  It  will  cost 
B  nothing,  or  a  mere  trifle ;  it  will  cost  A  all  his  lot  is  worth  after 
the  street  is  opened.  To  what  does  this  amount  to,  but  a  confis- 
cation of  A's  lot  for  B's  benefit,  and  that  of  others  situated  like 
him?  Is  it  not,"  say  the  court,  ** absurd  to  call  this  equal  and 
uniform  taxation?"  And  we  add,  can  it  be  claimed  that  a  system 
of  taxation,  call  it  by  any  name  you  please,  which  takes,  or  may 
take,  all  the  property  of  the  citizen  as  his  share  of  the  common 
burden,  or  for  a  public  use,  is  taxation  at  all,  in  any  proper  sense  of 
that  word  ?  It  is  a  gross  misapplication  of  terms  so  to  designate 
it,  and  especially  under  our  Constitution,  that  requires  all  property 
to. bo  taxed  according  to  value.  If  this  be  the  taxation  required 
by  the  Constitution,  the  assessment  in  this  case  is  not  taxation, 
unless  diverse  and  opposite  things  are  and  can  be  the  same. 

We  need  but  refer  to  the  above  opinion,  in  a  State  which  has  a 
Constitution  embodying  the  precise  rule  as  is  found  in  our  own,  on 
this  question,  for  a  clear  and  sound  statement  of  the  true  princi- 
ples on  this  subject.  We  but  say,  that  no  change  of  name  can 
change  the  essential  features  of  the  thing,  nor  can  it  escape  con- 
stitutional regulation  by  a  mere  play  on  tvords,  or  by  giving  it  a 
different  designation.  See,  also,  Lexington  v.  McQuillan^s  HeirSy 
9  Dana,  513 ;  Hammett  v.  Philadelphia,  3  Am.  Rep.  619. 

Then,  as  taxation  for  legitimate  purposes  is  regulated  by  the 
Constitution,  in  §  29  of  art.  II,  we  need  but  inquire,  whether  this 
be  a  legitimate  corporation  purpose.  The  counsel  for  plaintiff 
concedes  that  the  corporation  might  have  well  paid  for  this 
improvement,  by  imposing  a  general  tax  on  the  property  of  the 
inhabitants  of  the  city,  or  its  property  holders.  If  so,  then  it 
was  and  is  a  legitimate  corporation  purpose ;  and  when  such  a 
purpose  or  duty  is  to  be  carried  out,  or  performed,  by  such  a  body, 
the  legitimate  mode  of  imposing  the  burden  is  by  a  tax^  laid  as 
prescribed  by  the  Constitution.  The  case  is  certainly  covered  by  the 
provisions  of  art  II,  §  29,  and  we  would  be  slow,  in  view  of  the 
magnitude  of  the  burden,  to  exclude  it  from  the  control  of  the 
supreme  law  of  the  land,  and  leave  it  to  the  wide  and  unrestrained 
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field  of  unlimited  discretion.  In  fact  it  is  conceded  that  such  an 
improvement  as  the  one  under  consideration  is  a  legit iitiate  corpo- 
ration purpose,  and  a  tax  in  the  usual  form  might  well  have  been 
levied  under  the  general  powers  of  the  corporation,  or  been  author- 
ized to  bo  levied  by  the  legislature  under  the  29th  clause,  art.  II,  of 
the  Constitution  Taking  this  as  conceded,  the  whole  ground,  we 
think,  is  yielded;  for  all  such  taxes  as  may  be  levied  for  corpora- 
tion j)urpose8  must  bo  laid  in  accordance  with  the  requirements  of 
the  two  sections  of  the  Constitution  that  profess  to  regulate  the 
exercise  of  this  power  of  taxation,  which,  as  taxation,  is  only  recog- 
nized in  the  form  mentioned  in  that  instrument. 

In  conclusion  of  this  branch  of  the  discussion,  we  lay  down  the 
proposition,  that  taxation,  in  the  sense  of  the  constitutional  pro- 
visions, and  in  the  form  therein  prescribed,  being  the  legitimate 
and  appropriate  mode  of  providing  revenue  to  discharge  the  gen- 
eral charges  upon  the  State,  and  upon  counties  and  corporations, 
that  the  implication  is  fair,  and  we  think  irresistible,  that  this 
means  is  imperatively  demanded  to  be  used,  and  imposed  upon  the 
government  by  the  spirit  and  meaning  of  the  Constitution,  and 
must  be  resorted  to  in  all  cases  falling  fairly  within  the  range  of 
what  can  be  denominated  burdens  for  State,  county  or  corporation 
purposes,  unless  some  other  mode  of  meeting  these  burdens  is  pro- 
vided in  the  Constitution,  or  fairly  recognized  by  it.  This,  as  a 
general  principle,  we  take  to  be  a  sound  and  safe  rule,  and  the 
one  that  more  nearly  than  any  other  comports  with  the  idea  of  a 
constitutional  government,  with  limitations  and  i*estraints  imposed 
by  the  people  by  organic  law,  upon  the  action  of  their  governmental 
agencies,  of  each  and  every  kind,  and  in  all  departments  of  its 
machinery. 

But  it  is  earnestly  insisted,  that  two  decisions  of  the  Supreme 
Court  of  onr  State  have  already  settled  this  question  in  favor  of 
complainants.  We  proceed  now  to  an  examination  of  these  decis- 
ions. The  first  case  is  Mayor  andAldemien  v,  Mdberry,  6  Humph. 
371.  That  was  a  question  of  the  validity  of  an  ordinance  of  the 
town  of  Franklin,  authorizing  the  mayor  and  aldermen  to  cause 
foot  pavements  and  sidewalks  to  be  constructed  in  the  streets  of  the 
town,  and  on  the  public  square,  by  the  owners  of  the  lots  adjoin- 
ing the  same ;  and  if  the  owners  failed  to  do  so,  within  the  time 
prescribed,  the  mayor  and  aldermen  were  to  do  the  work,  or  have 
it  done  by  contract,  and  pay  for  it,  the  amount  so  paid  to  constitute 
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a  charge  against  the  ownei*8  of  the  lots,  to  be  recovered  by  suit  in 
the  name  and  for  the  use  of  the  corporation,  before  the  corpora- 
tion court,  or  before  a  Circuit  Court,  or  justice  of  the  peace. 
Mayberry  having  failed  to  construct  a  pavement  in  front  of  his  lot, 
the  corporation  had  it  done,  at  the  expense  of  seventy-five  dollars, 
and  sued  him  for  this  sum.  The  court  sustained  the  validity  of 
the  ordinance,  and  held  that  Mayberry  was  liable  to  pay  the  sum 
demanded.  In  that  case  it  was  contended  that  this  was  in  the 
nature  of  a  tax  levied  on  the  owner  of  the  lot,  and  as  such,  was 
unconstitutional,  because  unequal.  Judge  Gbeen,  in  that  opinion, 
held  that  this  was  not  a  tax  but ''  in  the  nature  of  a  nuisance  to  be 
removed,"  and  therefore  within  what  is  known  in  our  books,  though 
not  so  denominated  by  him,  as  "  the  police  power.*'  He  there  defines 
a  tax  to  be,  "  a  sum  which  is  required  to  be  paid  by  the  citizens 
annually  for  revenue  for  public  purposes."  **Thi8  ordinance,"  he 
says,  "  levies  no  sum  of  money  to  be  paid  by  the  citizens.  It  requires 
a  duty  to  be  performed  for  the  well-being  and  comfort  of  the  citi- 
zens of  the  town.  It  is  in  the  nature  of  a  nuisance  to  be  removed.'* 
If  the  proposition  is  true,  that  it  was  not  a  tax,  and  upon  this 
ground  the  learned  judge  puts  the  decision,  and  this  alone,  bat 
"  in  the  Tiature  of  a  nuisance  to  he  removed, '*  then  his  decision  was 
clearly  correct.  If  the  question  was  an  original  question,  we  should 
not  be  disposed  to  agree  with  the  proposition  thus  laid  down.  We 
think  it  was  straining  the  principle  very  far,  to  hold  that  an  im^ 
provement,  such  as  a  sideioalk,  can  be  included  under  the  idea  of 
*'  a  nuisance  to  he  removed,*'  It  is  certainly  more  in  the  nature  of 
an  erection  of  a  needed  improvement  for  the  comfort  and  convert 
ience  of  the  citizens  of  the  town,  than  the  rernoval  of  that  which  is 
noxious  and  htcrtful  to  the  citizens  of  the  town.  We  do  not  feel 
inclined,  however,  to  disturb  that  decision,  when  confined  to  the 
precise  state  of  facts  to  which  it  was  applied  in  that  case. 

The  other  case  is  Washington  v.  Mayor  and  Aldermen  of  the  Oity 
of  Nashville,  1  Swan,  177.  This  is  a  case  of  like  character  with 
the  case  of  Mayberry,  where  the  corporation  sought  to  recover  the 
cost  of  constructing  a  pavement  in  front  of  plaintiff's  lot.  The 
opinion  sustaining  the  action  is  based  on  the  same  ground  as  in 
the  former  case.  The  court,  the  same  learned  judge  delivering  the 
opinion,  say,  that  "  to  require  the  owners  of  town  lots  to  construct 
pavements  along  their  sidewalks  is  not  the  exercise  of  the  taxing 
power,  nor  is  it  taxing  private  property  for  public  use.  Upon  these 
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two  subjects  there  are  express  provisions  of  the  Constitution 
restraining  the  exercise  of  legislative  discretion."  We  may  say,  in 
reference  to  this  case,  as  the  other,  that  putting  the  case,  as  was 
done  by  the  learned  judge,  outside  the  taxi7ig  power,  the  decision 
might  well  be  sustained ;  but  in  the  case  now  before  us,  the  learned 
counsel  has  conceded  that  this  is  an  exercise  of  the  taxing  power, 
but  in  the  form  of  "  assessment  for  heal  purposes,^^  and  by  this 
concession,  under  the  principle  stated  by  Judge  Greek,  fairly 
brings  it  under  the  constitutional  regulation.  Judge  Green  saw 
clearly,  that  the  imposition  must  be  put  outside  of  the  taxing  power, 
or  else  it  could  not  be  maintained.  While  we  do  not  disturb 
these  decisions,  we  hold  that  they  are  to  be  limited  strictly  to 
the  precise  facts  on  which  they  are  made,  and  that  to  carry 
them*  so  far  beyond  these  facts,  as  to  cover  and  include  an  exac- 
tion or  burden  of  the  magnitude  involved  in  the  case  now  under 
discussion,  would  be,  not  only  to  do  violence  to  their  letter,  but 
we  have  no  doubt  would  be  to  carry  them  much  farther  than 
the  learned  court  ever  conceived  they  would  be  attempted  to 
be  carried  or  applied.  We,  however,  think  a  clear  and  broad  dis- 
tinction may  be  found  between  the  imposition  of  such  a  duty  as  is 
recognized  in  these  cases  by  Judge  Greek,  and  the  construction 
of  a  great  public  work,  which,  as  stated  by  counsel  in  argument,  is 
the  pride  and  boast  of  a  great  and  flourishing  city,  and  which  adds, 
perhaps,  millions  to  its  commerce  annually,  costing  the  magnificent 
sum,  as  far  as  already  completed,  of  a  million  and  a  half  dollars 
(11,500,000)  —  and  which,  when  extended  to  all  the  leading  thor- 
oughfares, may  be  fairly  calculated  to  cost  many  millions  more. 
The  construction  of  a  pavement  for  a  sidewalk  in  front  of  a  lot  is 
a  work  of  a  well-defined  and  comparatively  inexpensive  character 
— one  that  no  great  injustice  or  wrong  can  come  from,  being  allowed 
to  be  built  in  the  manner  sustained  in  these  decisions  —  but  they 
cannot,  with  any  propriety,  cover  a  work  such  as  is  now  sought  to 
be  sheltered  under  them.  It  would  be  just  as  sound  and  correct, 
under  the  customary  and  long-established  practice  of  our  State, 
to  require  of  the  citizen  to  open,  work  upon  and  keep  in  repair  the 
common  roads  of  the  country  —  to  require  that  they  should  con- 
struct and  keep  in  repair  a  railroad  through  the  country  in  which 
they  reside  —  or  along  the  front  of  their  lands  bordering  on  such 
Une  of  railway.  The  extension  of  the  application  of  the  principle 
of  these  decisions  would  as  well  cover  and  justify  the  one  require- 
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ment  as  the  other.  We  do  not  think  this  called  for,  nor  warranted 
by  the  decisions  themselves.  We  will  not  stop  to  criticise  the 
general  principle  laid  down  by  Judge  Green',  in  another  pjirt  of 
the  opinion  in  the  case  of  1  Swan,  except  to  say  that  in  the  broad 
and  general  language  in  which  it  is  expressed  it  cannot  be  sus- 
tained as  correct  —  for  if,  in  his  language,  "the  public  or  govern- 
ment has  the  right  to  the  contributions  of  the  money,  and  personal 
services  of  its  citizens,  whenever  the  public  exigencies  may  demand 
it,  in  consideration  of  the  protection  it  affords  to  life,  liberty, 
reputation  and  property" — and  this  may  be  exacted  in  the  way  of 
a  duty  to  be  performed,  and  not  in  the  form  of  a  tax  —  then  we 
can  easily  see  that  every  exigency  and  demand  of  the  government 
might  well  be  met  by  the  imposition  of  duties  or  exactions  in  this 
form,  and  taxations  be  dispensed  with  entirely  —  and  so  the  money 
of  the  citizen  be  required  and  taken  from  him,  on  a  principle  not 
regulated  at  all  by  the  Constitution,  and  even  in  defiance  of  its  plain 
and  specific  provisions.  We  dismiss  these  cases  with  a  quotation  from 
the  same  learned  judge,  in  the  case  of  Ddbtiey  v.  Campbell  et  ah,,  9 
Humph.  682,  as  indicating  the  proper  use  and  application  of  prece- 
dents and  decisions,  and  the  danger  of  extending  their  operation 
beyond  their  original  purpose,  by  real  or  supposed  analogies.  He 
says  :  "  There  is  nothing  more  dangerous  in  the  administration 
of  the  law  than  a  blind  submission  to  authorities,  merely  because 
they  have  some  analogy  to  tlie  case  for  decision.  The  original  case 
may  be  decided  upon  principle,  and  bo  sustained  upon  the  sound- 
est reasoning,  but  the  facts  of  the  next  case  differing,  the  analogy 
is  imperfect ;  nevertheless,  it  is  thought  to  be  suflScient  to  justify 
the  proposed  decision  ;  but  the  third  case,  though  having  some 
analogy  to  the  second,  does  not  fall  at  all  within  the  reasoning  of 
the  first."  "  Such,"  he  says,  **is  the  mischievous  tendency  of  the 
argument  now  pressed  upon  us  " —  and  such,  we  may  well  say,  we 
deem  ^Hhe  mischievous  tendency  of  the  arguments  now  pressed  upon 
us,"  by  which  the  case  of  the  construction  of  pavements  on  side- 
walks is  sought  to  be  made  to  cover  perhaps  the  most  expensive 
character  6i  improvement  undertaken,  in  these  days  of  great  un- 
dertakings, by  the  great  and  wealthy  cities  in  the  midst  of  oar 
wonderfully  active,  and  astonishingly  developing  country. 

We  will  not  further  extend  this  discussion,  nor  further  refer  to 
decided  cases,  only  remarking,  that  as  the  cases  sustaining  an  ex- 
action like  the  one  nnder  discussion,  all  go  on  a  principle  which  we 
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canuot  approve,  that  of  distinguishing  between  taxation  for  general 
purposes  of  government — ^and  a  local  a88e88ment,la,i(l  eqnaMj  to  cslttj 
out  the  same  character  of  purposes,  we  cannot  yield  to  them  as 
authority  for  our  conclusions.  We  feel  sure  of  the  correctness  of 
our  conclusions  in  this  case,  and  satisfied,  that  when  we  place  the 
right  to  exact  the  money  of  the  people  under  the  broad  shadow  of 
the  Constitution,  no  one  can  complain,  but  that  under  that  protec- 
tion, both  the  government  that  taxes,  and  the  people  who  pay  these 
taxes,  may  each  rest  and  find  safety  and  security  to  all  their  rights; 
together  with  the  amplest  means  on  the  part  of  corporations  for 
carrying  out  on  a  sound,  equitable  and  fair  principle,  all  the  great 
powers,  and  performing  all  the  duties  imposed  upon  them,  either 
by  their  organic  law,  or  that  result  from  the  inherent  nature  of 
their  organization. 

We  conclude,  by  holding  that  the  assessments  in  these  cases  are 
absolutely  void,  as  being  in  violation  of  the  Constitution  of  the 
State,  and  of  fundamental  principles,  and  direct  that  the  bills  be 
dismissed,  and  that  the  complainant  pay  the  costs  of  this  court 
and  the  court  below. 


City  of  Memphis  v.  Laski. 

(9  Heisk.  611.) 
Municipal  corporation  —  Oamishment  of. 

A  mnnicipal  corporation  is  not  subject  to  gamishment  at  the  suit  of  a  creditor 

of  its  employee. 

PROCEEDING  against  the  city  of  Memphis  as  garnishee  to  re- 
cover a  certain  amount  of  money  due  from  the  .city,  to  a 
debtor  of  this  plaintiff,  who  was  an  employee  of  the  city.  No 
other  facts  are  stated  in  the  original  report  than  are  here  set  forth. 

WdUer  Coleman,  Smith  dt  Jefferson,  and  Lewis  d  Craig,  for 
appellant 

i?.  J.  Morgan  and  W.  J/.  Bandolph,  for  appellee. 

*  See,  also,  WaUace  v.  Lawyer ^  28  Am.  Rep.  661 ;  HighUnoer  v.  Shxton^  21  id. 
678;  IfoLeUon  v.  Youug,  id.  27&    Contra,  Rodman  v.  AftMseiman,  28  id.  72A. 
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Snesd,  J.  We  are  of  opinion  that  a  manicipal  oorporation  is  not 
subject  to  the  process  of  garnishment  at  the  suit  of  a  private  cred- 
itor of  the  employee  of  the  corporation,  and  the  determination  of 
that  question  is  decisive  of  this  case,  and  results  in  the  affirmance 
of  the  judgment  below.  The  statute  gives  the  remedy  by  garnish-, 
ment  to  all  persons,  and  defines  '^ persons  "  to  include  '^corpora- 
iionSy"  but  we  hold  that  the  word  '^  corporatiansy'*  as  here 
used,  means  private  corporations,  and  not  public  or  municipal 
corporations.  Code,  §§  50,  3087,  3478.  We  are  not  aware  that 
the  precise  question  has  ever  been  before  this  court,  but,  upon 
principle,  we  think  it  is  unquestionable  that  the  city  govern- 
ment in  this  case  was  not  the  subject  of  garnishment,  and  that  the 
proceeding  is  ab  initio  void.  A  municipal  corporation  is  created 
by  the  government  for  political  purposes,  and  is  vested  with  sub- 
ordinate and  local  powers  of  legislation.  It  is  an  imperium  in 
imperiOf  and  can  no  more  be  embarrassed  in  the  exercise  of  the 
governmental  powers  with  which  it  is  invested  for  the  public  good, 
than  can  the  power  creating  it  The  origin  of  municipal  corpora- 
tions, it  is  said,  may  be  referred  to  the  earliest  institution  of  civil 
police.  Thus  it  is  said  by  Domat,  "  the  same  cause  which  has 
linked  men  together  for  supplying  the  wants  of  every  one  by  the 
concourse  and  assistance  of  many  others  has  produced  the  first 
societies  of  villages,  boroughs,  cities,  and  towns.  These  cities^ 
towns,  counties,  parishes,  existing  for  public  purposes,  are  public 
corporations,  while  banks,  roads,  canals,  and  the  like  are  private 
corporations,  though  their  use  may  be  public.  Ang.  and  Ames  on 
Corp.  10,  28,  32.  The  first  are  local  governments  of  a  " public'* 
which  is  only  circumscribed  by  the  limits  of  their  jurisdiction  ;  and 
whether  large  or  small,  the  same  reasons  of  public  policy  which  for- 
bid the  embarrassment  of  the  machinery  of  the  State  government  by 
interrupting  the  proper  functions  of  its  officers  by  process  of  gar- 
nishment or  attachment  for  the  collection  of  debts  between  private 
persons,  will  protect  these  subordinate  governments  from  a  like 
interruption.  In  the  case  of  the  Bajik  of  Tennessee  v.  Dibrell  it 
was  held  by  this  court  that  on  considerations  of  public  policy  the 
salaries  of  public  officers  are  not  liable  to  attachment  or  garnish- 
ment, and  that  the  funds  set  apart  by  the  State  as  compensation 
for  its  employees  belong  to  the  State  until  they  pass  out  of  the 
treasury  and  out  of  the  hands  of  the  disbursing  agent.  3  King's 
Dig.,  §  6980;  3  Sneed,  379.     The  principle,  we  take  it,  is  one 
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of  universal  application,  and  would  cover  all  manner  of  garnish- 
ments like  this  as  against  the  State,  and  applies  with  like  force  to 
the  city  or  the  town  whose  welfare  might  be  seriously  interrupted 
if  the  officers  thei'eof  can  be  at  any  time  called  away  from  their 
municipal  duties  to  answer  and  defend  the  litigation  of  private 
creditors  of  the  employees  or  creditors  of  the  corporation,  to  say 
nothing  of  the  peril  that  would  threaten  the  public  weal  if  the  con- 
tractors and  employees,  as  well  as  the  enterprises  of  the  corpora- 
tion^ could  thus  be  paralyzed  by  the  seizure  and  sequestration  of 
the  wages  upon  which  the  contractors  and  employees  depend  for 
the  performance  of  their  contracts.  We  are  supported  in  this  view 
by  a  number  of  strongly  reasoned  cases  in  some  of  the  courts  of  our 
sister  States.  Mertoin  v.  City  of  Chicago,  46  111.  134;  Burnham  v. 
The  City  of  Fond  du  Lac,  15  Wis.  193;  McDougal  v.  Board  Super- 
visors,  4  Minn.  184;  City  of  Chicago  v.  Hasley,  25  111.  596  ;  Mayor 
of  Baltimore  v.  Root,  8  Md.  102;  Chealy  v.  Brewer,  7  Mass. 
260;  Bulkley  v.  EckJiert,  3  Barr,  368;  Mayor  v.  Rowland,  26  Ala. 
503;  Hawthorne  v.  St.  Louis,  11  Mo.  59. 

In  one  of  these  cases,  in  which  the  city  of  Chicago,  at  the  suit 
of  Merwin,  had  been  summoned  as  a  garnishee,  the  city,  even  with- 
out answer,  was,  by  the  court,  discharged  as  garnishee. 

Upon  appeal  to  the  Court  of  Errors,  Mr.  Justice  Lawrence,  in 
delivering  the  opinion  of  the  court,  said:  "The  city  should  not 
be  subjected  to  this  species  of  litigation,  no  matter  what  may  be 
the  character  of  the  indebtedness.  If  we  hold  it  must  answer  in 
all  these  cases,  and  the  exemption  from  liability  be  allowed  to 
depend  in  each  case  upon  the  character  of  the  indebtedness,  we  shall 
leave  it  liable  to  a  vast  amount  of  litigation  in  which  it  has  no 
interest,  and  obliged  to  spend  the  money  of  the  people  and  the 
time  of  its  officials  in  the  management  of  matters  wholly  foreign  to 
the  object  of  its  creation.  A  municipal  corporation  cannot  be 
properly  turned  into  an  instrument  or  agency  for  the  collection  of 
private  debts.  It  exists  simply  for  the  public  welfare,  and  cannot 
be  required  to  consume  the  time  of  its  officers  or  the  money  in  its 
treasury  in  defending  suits  in  order  that  one  private  individual  may 
the  better  collect  a  demand  due  from  another.  A  private  corpora- 
tion must  assume  the  same  duties  and  liabilities  as  private  persons, 
since  it  is  created  for  private  purposes.  But  a  municipal  corpora- 
tion is  a  part  of  the  government.  Its  powers  are  held  in  trust  for 
the  common  good.  It  should  be  permitted  to  act  only  in  reference 
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to  that  object,  and  should  not  be  subjected  to  duties,  liabilities,  or 
expenditures,  merely  to  promote  private  interest  or  private  con- 
venience."   Merwin  v.  City  of  Chicago^  45  111.  134. 

In  the  case  of  Buriiluim  v.  Tlie  City  of  Fond  du  LaCy  the  plain- 
tiff brought  his  action  as  sheriff  to  recover  the  sum  of  $325,  for 
which  the  defendant  had  been  garnished  as  the  debtor  of  one 
Eider,  the  plaintiff  alleging  that  the  defendant,  after  service  of  the 
process  of  garnishment,  paid  over  the  amount  of  said  indebtedness 
to  Rider,  the  attached  defendant.  The  court  sustained  a  demurrer 
to  the  complainant  upon  the  ground,  among  others,  that  the  city 
of  Fond  du  Lac  being  a  municipal  corporation,  its  indebtedness  to 
Rider  was  not  subject  to  attachment  Paine,  J.,  said  :  "  The 
question  is,  whether  a  municipal  corporation  is  liable  to  be  garni- 
sheed  for  its  debts  due  to  individuals.  The  following  cases  are 
very  clear  and  satisfactory  authorities  against  the  liability  of 
municipal  corporations  to  garnishment:  11  Mo.  59;  23  id.  239; 
20  Ala.  498  ;  8  Md.  95  ;  Frie  v.  Knapj),  29  Penn.  173.  Very 
little,"  continues  the  learned  judge,  "could  be  added  to  the  reason- 
ing of  these  cases  upon  the  subject.  Yet  there  is  one  consideration 
that  might  be  added  illustrating  the  public  inconvenience  which 
would  result  from  the  opposite  doctrine.  That  is,  that  contractors 
with  municipal  corporations  are  frequently  compelled  to  rely  on 
the  payment  of  their  wages  as  a>  means  of  completing  their  con- 
tracts. So  that  if  these  payments  could  be  suspended  by  means  of 
garnishments  until  2)rivate  litigation  could  be  settled,  and  perhaps 
finally  diverted,  to  pay  the  contractor's  debts,  in  addition  to  the 
inconveniences  more  distinctly  pointed  out  in  the  cases  referred  to, 
the  public  works  might  themselves  be  delayed,  and  their  benefits 
lost,  until  the  corjjoration  be  fortunate  enough  to  find  some  con- 
tractor of  whom  nobody  claimed  to  be  a  creditor."     15  Wis.  193. 

In  the  case  of  McDougal  v.  The  Board  of  Supervisors,  etc.,  4 
Minn.  184,  the  court  said  :  "  The  court  below  was  right  in  dis- 
missing the  garnishee  proceedings  against  the  county.  The  23d 
section  of  the  garuishment  laws,  which  authorizes  corporations  to 
be  proceeded  against  as  garnishees  in  the  same  manner  and  with 
like  effect  as  individuals,  applies  only  to  private  corporations,  and 
was  not  designed  to  include  municipal  corporations  charged  with 
the  interests  of  the  public.  Counties  are  public  corporations,  and 
their  officers  are  public  officers.  The  varied  relations  which  such 
bodies,  through  their  officers,  hold  toward  individoals  as  their 
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debtors,  would  render  them  liable  to  be  constantly  attacked  with 
such  process,  and  would  very  materially  embarrass  them  in  the 
performance  of  their  official  duties.  If  they  are  subject  to  such 
suits,  they  are  bound  to  give  them  the  same  attention  which  is 
required  of  private  indiyiduals,  and  this  would  involve  them  in 
attendance  upon  distant  courts,  and  the  consequent  absence  from 
their  respective  offices.  It  would  also  very  much  embarrass  them 
in  their  accounts,  as  each  indebtedness  disclosed  would  necessarily 
suspend  the  payment  of  the  sum  until  the  decision  of  the  litiga- 
tion between  the  principal  parties,  which  might  be  protracted  for 
years.  Public  policy  cannot  tolerate  such  an  obstruction  to  the 
exercise  of  official  duties  as  this  rule  would  necessarily  be,  should 
it  be  allowed  to  obtain."    4  Minn.  184. 

The  reasoning  of  these  several  cases  leaves  no  ground  to  doubt 
the  soundness  of  the  principle  which  governs  this  case,  and  the 
facts  of  the  case  very  well  illustrate  its  wisdom.  The  corporation 
was  required  to  respond  to  the  process  of  garnishment  in  a  dozen 
cases  at  the  suit  of  as  many  small  creditors,  in  order  to  subject  an 
indebtedness  of  four  hundred  dollars  (1400),  in  aggregate  amount, 
to  the  demand  of  these  several  creditors,  and  all  the  expense, 
inconvenience  and  embarrassment  incident  to  such  litigation  was 
the  necessary  consequence.  This  we  hold  to  be  a  perversion  of  the 
duties  and  functions  of  the  municipal  government  and  a  wrong  to 
the  public,  for  whose  convenience  and  protection  that  government 
was  created.  ^ 

Let  the  judgment  be  affirmed. 


City  of  Memphis  v.  Adams. 

(OHelak.  518.) 
Municipal  carporati^n$ — power  of,  to  employ  counsel. 

A  municipal  corporation  may,  without  express  authority,  employ  counsel  to 
attend  to  the  corporate  interests  in  another  State. 

A  city  was  the  owner  of  stock  in  a  railroad  corporation,  concerning  which 
there  was  litigation  in  another  State.  The  mayor  and  register  of  the  city 
executed  a  power  of  attorney  under  the  corporate  seal,  appointing  the  plain- 
tiff to  represent  the  interests  of  the  city  in  sucli  litigation,  and  this  appoint- 
ment and  employment  was  subsequently  ratified  by  the  city  council.     Held, 
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that  the  plaintiff  was  duly  employed ;  that  the  contract  was  within  the 
implied  powers  of  the  city  government,  and  that  the  city  was  liable  for  the 
services  rendered. 

ACTION  by  Adams  and  others,  against  the  city  of  Memphis,  tO' 
recover  for  services  rendered  as  attorneys  and  counsel  at  law. 
The  opinion  states  the  case. 

Judgment  was  rendered  for  the  plaintiffs,  and  defendant  ap- 
pealed. 

W,  M.  Randolph,  for  appellant. 
JEUett  S  Phelan,  for  appellee. 

Nicholson,  C.  J.  Adams,  Dixon  &  Pike,  a  firm  of  attorneys  at 
law,  brought  this  suit  in  the  first  Circuit  Court  of  Shelby  county, 
to  recover  of  the  city  of  Memphis^ye  tlwusand  dollars  (15,000),  for 
professional  services  rendered  in  attending  to  the  interests  of  the 
city  in  certain  matters  of  litigation  in  Arkansas,  touching  the 
stock  owned  by  the  city  in  the  Memphis  and  Little  Bock  Bailroad 
Company.  The  city  of  Memphis  pleaded  nil  debet,  and  that  plain- 
tiffs were  not  employed,  and  that  they  never  performed  any  services 
for  defendant.  Issues  were  made  upon  these  pleas,  and  the  cause 
submitted  to  a  jury,  who  rendered  a  verdict  for  plaintiffs  for  three 
thousatid  nine  hundred  dollars  ($3,900),  after  allowing  a  credit  for 
eleven  hundred  dollars  ($1,100),  for  which  judgment  was  rendered. 
From  this  judgment  defendant  has  appealed  in  error. 

The  facts  on  which  the  questions  to  be  determined  arise,  are  as 
follows: 

In  1869  the  city  of  Memphis  was  a  stockholder  to  the  amount  of 
five  hundred  and  seveiity-two  thousand  dollars  (1572,000),  in  the 
Memphis  and  Little  Rock  Railroad  Company.  Serious  trouble 
sprang  up  as  to  the  legality  of  two  rival  boards  of  directors  of  the 
railroad  company,  each  claiming  the  right  to  possess  and  control 
the  operations  of  the  company;  heavy  litigation  was  pending 
between  the  rival  boards,  in  the  results  of  which  the  city  of  Mem- 
phis had  a  deep  interest,  inasmuch  as  it  was  probably  the  largest 
stockholder.  In  this  state  of  things  the  mayor  of  Memphis  deemed 
it  his  duty  to  take  prompt  and  eflScient  measures  to  have  the  inter- 
ests of  the  city  in  the  litigation  properly  represented  and  protected. 
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Thereapon,  John  W.  Leftwich,  the  mayor,  with  the  approval  of  the 
city  attorney,  engaged  the  services  of  C.  W.  Adams,  Esq.,  of  the 
firm  of  Adams,  Dixon  &  Pike,  to  represent  the  city  at  Little  Bock, 
in  Arkansas,  where  the  litigation  was  pending.  For  this  purpose 
the  following  paper  was  prepared  and  delivered  to  Gen.  Adams: 

*' Memphis,  Tennessee,  ) 

"  Mayor's  Office,  Nov.  17, 1869.      ) 

C.  W.  Adams,  Esq.,  of  the  city  of  Memphis,  is  hereby  constitu- 
ted the  attorney  for  the  city  of  Memphis,  to  represent  the  interests 
of  the  city  in  any  matter  touching  the  stock  of  the  Memphis  and 
Little  Bock  Bailroad  Company,  owned  by  the  city  of  Memphis. 
And  he  is  hereby  authorized  to  defend  any  suit  that  may  be  insti- 
tuted concerning  said  stock,  and  is  authorized  to  institute  all  legal 
proceedings  in  any  court  for  the  protection  of  said  stock  against 
all  persons  or  parties. 

[Seal.]  "John  W.  Leftwich, 

**  Attest:  "  Mayor. 

*'  L.  B.  Bichabds, 

'' City  Register.'' 

Under  this  authority  Gen.  Adams  proceeded  to  Little  Bock  and 
engaged  actively  and  efficiently  in  the  pending  litigation,  and  so 
continued  to  the  neglect  of  his  other  professional  business,  until 
the  interests  of  the  city  were  successfully  maintained  and  estab- 
lished. The  proof  is  abundant,  and  without  conflict,  that  the  serv- 
ices rendered  by  Gen.  Adams  were  reasonably  worth  ^ve  thousand 
dollars  (S5,000).  After  the  services  were  performed,  the  firm  of 
Adams,  Dixon  &  Pike  made  out  their  account  and  presented  it  to 
the  city  for  settlement,  when  one  branch  of  the  city  government 
voted  to  pay  them  three  thousand  dollars  (13,000),  and  the  other 
branch  one  tJiousand  dollars  ((1,000).  As  the  two  branches  dis- 
agreed as  to  the  amount,  no  appropriation  was  made,  although  the 
two  branches  by  their  action  concurred  in  recognizing  the  employ- 
ment of  Gen.  Adams  as  their  counsel,  and  their  liability  to  pay  for 
his  services. 

The  counsel  for  the  city  furnished  the  presiding  judge  with  nine 
distinct  propositions,  and  requested  him  to  give  them  as  instruc- 
tions to  the  jury,  but  the  judge  declined  to  do  so,  except  so  far  as 
they  are  contained  in  the  charge,  which  was  as  follows: 

"  You  are  instructed  that  the  seal  of  the  corporation  to  an  instra- 
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ment  constitutes  prima  facie  evidence  that  it  was  planted  there 
by  the  proper  authority ;  and  that  the  instrument  is  the  act  of  the 
corporation;  and,  therefore,  if  you  find  from  the  testimony  that 
the  defendant's  official  seal  is  planted  to  the  instrument  read  to  you 
in  evidence,  and  attested  by  the  register  of  the  city,  you  will,  with- 
out proof  to  the  contrary,  find  the  employment  of  the  plaintiffs. 
If  you  find  the  employment,  you  will  then  look  to  the  testimony, 
and  from  it  determine  what  the  services  rendered  were  worth." 

We  have  seen  that  the  proof  in  the  case  fully  warranted  the  jury 
in  finding  that  the  services  rendered  by  Gen.  Adams  for  the  city 
were  reasonably  worth  Jive  thousand  dollars  (15,000).  It  follows 
that  the  case  must  necessarily  turn  upon  the  question,  whether  the 
evidence  of  the  employment  of  Gen.  Adams  by  the  city  was  suffi- 
cient to  bind  the  city  to  pay  for  his  services. 

It  is  conceded  that  the  presumption  is,  that  the  corporate  seal 
was  properly  placed  upon  the  warrant  of  attorney  given  to  Gen. 
Adams.  But  it  is  said  that  the  instrument,  with  the  seal  upon  it, 
was  not  sufficient  of  itself,  and  without  reference  to  the  question 
whether  the  mayor  had  authority  to  make  the  instrument,  in  behalf 
of  the  city,  to  bind  the  city.  This,  adds  the  counsel  for  the  defend- 
ant, is  what  the  court  told  the  jury,  viz.:  that  the  instrument,  hav- 
ing the  seal  upon  it,  was  conclusive  upon  the  city. 

Is  this  the  fair  interpretation  of  the  language  of  the  charge? 
After  telling  the  jury  that  the  fact  that  the  seal  was  attached  to 
the  instrument  furnished  prima  facie  evidence  that  it  was  placed 
there  by  proper  authority,  the  court  added,  "  therefore,  if  you 
find  that  the  official  seal  is  planted  on  the  instrument  and  attested 
by  the  register,  you  will,  without  proof  to  the  contrary,  find  the 
employment  of  the  plaintiffs."  It  is  obvious  that  the  counsel  has 
not  correctly  interpreted  the  language  of  the  charge.  By  refer- 
ence to  the  case  of  Levering  v.  Mayor,  etc.,  ofMemphiSy  7  Hurmph.  558, 
it  is  apparent  that  the  court,  in  the  present  case,  has  not  laid  down 
the  law  as  strongly  for  the  plaintiffs  as  it  was  stated  in  that  case  by 
Judge  Greek.  He  there  said,  "  it  is  sufficient  to  observe,  that  the 
seal  of  a  corporation  to  an  instrument  constitutes /?n77ia/a<:t«  evi- 
dence that  it  was  planted  there  by  the  proper  authority,  and  thai 
the  instrument  is  the  act  of  the  corporation.  In  the  absence  of  proof 
to  the  contrary,  this  contract  must  be  taken  to  be  the  act  of  the 
corporation,  without  reference  to  the  authority  of  the  committee.'' 
In  that  case  the  board  of  aldermen  had  appointed  a  committee  of 
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three  to  make  a  contract  for  grading  tlie  streets.  The  contract 
was  signed  by  only  two  of  the  committee,  and  one  of  the  ques- 
tions in  the  case  was,  whether  the  corporation  could  be  bound 
unless  all  three  of  the  committee  signed  the  contract?  Judge 
Oreek  said  it  was  not  necessary  to  decide  whether  tlie  execution 
of  the  contract  by  two  was  sufiRcient,  inasmuch  as  they  had  the 
seal  of  the  corporation  annexed  to  the  contract.  As  the  corpora- 
tion speaks  through  its  seal,  the  fact  that  the  seal  was  annexed 
raised  the  presumption  that  it  was  the  act  of  the  corporation,  and 
this  presumption  would  stand  until  overturned  by  contrary  proof. 

So,  in  the  present  case  the  circuit  judge  did  not  assume  that 
the  mayor  had  the  authority  to  employ  plaintiffs  as  attorneys,  but 
as  the  seal  of  the  corporation  was  annexed  to  the  instrument,  ho 
told  the  jury  that  this  fact  raised  the  presumption  that  the 
employment  was  by  the  corporation,  and  this  presumption  would 
stand  until  overturned  by  contrary  proof.  He  did  not  say  that  the 
fact  of  the  seal  being  annexed  was  conclusive  of  the  employment, 
as  was  assumed  in  the  argument.  The  charge  was,  therefore,  in 
strict  accordance  with  the  law,  as  settled  in  Leverhig  v.  Mayor,  etc. 

It  is  next  insisted,  that  notwithstanding  the  signature  by  the 
mayor,  and  the  counter-signature  of  the  register,  and  the  sealing  of 
the  instrument  with  the  corporate  seal,  the  inquiry  still  remained 
and  was  open.  Was  the  contract  made  in  pursuance  of  a  dele- 
gated power?  This  is  unquestionably  true;  it  results  necessarily 
from  the  fundamental  principle,  that  the  powers  of  a  corporation 
must  be  exercised  in  conformity  with  the  law  of  its  creation.  The 
power  conferred  upon  the  corporation  is  in  trust  for  the  benefit  of 
all  the  citizens  of  the  town  or  city,  and  must  be  exercised  with 
discretion  ;  and  it  must  be  exercised  by  the  persons  upon  whom,  by 
the  act  of  incorporation,  it  is  conferred,  by  themselves  or  under 
their  express  directions,  as  in  other  cases  of  personal  confidence 
and  trust,  when  judgment  and  discretion  are  required  or  relied  on. 
The  law  was  so  declared  in  the  case  of  Whyte  v.  Mayor,  etc.,  of 
Nashville,  2  Swan,  372.  But  the  rule  applies  to  corporations,  as 
well  as  to  other  agencies,  that  to  the  powers  expressly  delegated  are 
also  to  be  added  those  incidental  powers  which  are  necessary  and 
proper  to  carry  out  the  express  powers.  In  the  case  of  Whyte  v. 
Mayor,  etc.,  of  Nashville,  Judge  McKinney  said  :  "It  is  unques- 
tionably true^  that  in  addition  to  the  incidental  powers  and  capaci- 
ties tacitly  conferred  by  law  upon  a  corporation,  there  may  also  be 
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implied  powers,  in  order  to  carry  into  effect  the  powers  expressly 
granted,  or  to  effect  the  purposes  of  its  creation  ;  but  when  the 
corporation  is  endowed,  by  its  charter,  with  ix)wer  to  make  a  speci- 
fic by-law  in  a  certain  case,  and  for  a  certain  purpose,  its  power  of 
legislation  is  restricted  to  the  case  and  object  specified,  all  others 
being  excluded  by  implication.'* 

The  question  in  that  case  was,  whether  the  corporation  was  bound 
by  the  act  of  the  chairman  of  the  street  committee,  in  giving 
notice  to  owners  of  property  to  have  pavements  made.  The  court 
held,  that  as  there  was  no  by-law  as  to  the  manner  of  giving  notice, 
or  as  to  the  person  by  whom  the  notice  should  be  given,  the  notice 
emanated  from  an  irresponsible  individual  unknown  to  the  charter, 
and  upon  whom  even  the  by-laws  conferred  no  such  authority,  and 
therefore  the  corporation  was  not  bound.  This  case  does  not 
decide  that  if  the  notice  had  been  given  by  an  oflBcer  known  to 
tlie  corporation,  or  by  an  agent  designated  by  a  by-law,  it  would 
not  have  been  binding.  It  cannot,  therefore,  be  regarded  as 
authority  in  the  present  case  to  show  that  an  employment,  evidenced 
by  the  signatures  of  the  mayor  and  register  and  the  seal  of  the  cor- 
poration, was  not  binding. 

The  question  liow  being  considered,  however,  is  whether  the  cor- 
poration itself,  through  its  board  of  directors,  had  power  to  employ 
counsel  to  attend  to  the  interests  of  the  corporation  in  another 
State  P  It  may  be  conceded  that  there  is  no  express  power  in  the 
city  charter,  authorising  the  corporation  to  employ  counsel  for  the 
8i)ecifio  purpose  of  prosecuting  or  defending  suits  outside  of  the 
State.  But  there  is  express  authority  for  contracting  generally  — 
such  a  power  is  essential  to  the  existence  of  the  corporation  and  is 
inherent  in  it.  The  power,  however,  can  be  legitimately  exercised 
only  in  regard  to  matters  which  pertain  to  the  trust  created  by  the 
act  of  incorporation.  Whatever  powers  are  necessary  and  proper 
to  the  faithful  execution  of  these  trusts  ai*e  necessary  incidents  to 
the  granted  powers.  These  incidental  powers  are  to  be  exercised  by 
the  board  of  aldermen,  and  with  discretion,  for  the  benefit  of  all 
the  citizens  of  the  town  or  city.  In  carrying  into  effect  the  powers 
i^xpressly  granted,  or  to  effect  the  purposes  of  its  creation,  there 
must  be  also  implied  powers  in  the  corporation,  which  are  to  be 
exercised  under  the  discretion  of  the  trustees  of  the  board  of  mayor 
and  aldermen. 

The  power  to  employ  counsel  whenever  and  whereever,  in  the 
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discretion  of  the  board,  it  is  necessary  for  the  corporation  to  be 
represented  by  counsel,  for  the  preservation  and  protection  of  its 
ioterests,  is  necessarily  implied,  to  enable  the  corporation  io  effect 
the  purposes  of  its  creation,  and  to  execute  faithfully  the  trust  com- 
mitted to  it.  In  the  present  case  the  city  owned  a  large  amount 
of  stock  in  a  railroad  enterprise.  It  was  the  duty  of  the  board  to 
protect  this  stock,  just  as  much  so  as  it  was  its  duty  to  protect  the 
property  of  the  city  within  its  corporate  limits.  If  the  board 
believtHl  that  the  Talue  or  the  existence  of  this  stock  was  in  jeop- 
ardy, from  rival  boards  of  directors  claiming  to  possess  and  control 
the  operations  of  the  road,  it  was  the  duty  of  the  board,  as  trus- 
tees, to  interpose  for  its  preservation  and  protection,  and  if  they 
believed  that  this  could  be  best  effected  by  employing  counsel  and 
sending  them  to  Little  Rock,  to  look  after  and  attend  to  the 
interests  of  the  city  in  regard  to  stock,  the  implied  power  so  to 
employ  counsel  was  clear  and  unquestionable. 

This  doctrine  as  to  the  exercise  of  implied  powers  oy  corporations 
is  necessarily  confined  to  cases  in  which  their  exercise  is  necessary 
in  carrying  out  the  legitimate  purposes  of  its  institution. 

"^  have  been  referred  to  a  number  of  cases  in  'which  it  is 
Affgued  that  a  different  rule  of  law  from  that  laid  down  by  us  has 
been  declared.  The  first  is  the  case  of  Butler  v.  City  of  Charlestavm, 
7  Oray,  14.  Butler  sued  for  services  as  an  attorney  rendered  to  the 
city  council  of  Charlestown.  The  services  were  admitted,  but  the 
proof  showed  that  he  was  employed  by  four  aldermen,  by  an  act  in 
the  country  and  wholly  unofficial  —  there  was  no  vote  or  act  of  the 
city  council,  or  either  branch,  ratifying  the  act  of  the  four  alder- 
men. It  was  decided  that  he  was  not  employed  by  the  corporation. 
This  decision  has  no  application  to  the  present  case,  for  the  reason 
that  plaintiffs  here  reiy  on  a  contract  of  employment  signed  offic- 
ially by  the  mayor  and  register  and  sealed  with  the  seal  of  the  cor- 
poration, which  employment  was  subsequently  recognized  and  rati- 
fied by  the  action  of  both  branches  of  the  city  government. 

The  next  case  is  Donovan  v.  Mayor,  etc.,  of  New  York,  33  N.  Y. 
291.  This  was  an  action  for  work  and  materials.  The  court  say, 
**  the  parties  aggrieved  have  no  remedy  against  the  corporation. 
They  were  employed  in  contravention  of  the  policy  and  terms  of 
the  statute,  and  they  cannot  invoke  the  aid  of  the  courts  to  enforce 
an  unlawful  agreement  They  could  not  contract  with  the  city, 
except  through  its  authorized  agents,  and  they  are  chargeable  in 
Vol.  XXIV.— 43. 
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law  with  notice  of  the  limitations  of  official  authority,  imposed  by 
general  laws..''  Clearly  this  case  can  have  no  bearing  npon  the 
case  at  bar. 

The  case  of  Carroll  v.  SL  Louis,  12  Mo.  444,  decides  that  the 
mayor  of  St.  Louis  had  no  power  to  bind  the  corporation  to  pay  its 
regular  attorney  additional  compensation,  beyond  his  regular  salary, 
for  services  in  causes  originating  before  the  recorder  in  St.  Louis. 
The  court  say  :  **  The  services  sought  to  be  recovered  were  ren- 
dered by  the  city  attorney,  at  the  suggestion  of  the  mayor,  and 
were  either  rendered  in  his  capacity  of  city  attorney,  and  therefore 
remunerated  by  the  salary  which  the  law  had  fixed,  or  they  were 
rendered  voluntarily  at  the  instance  of  the  mayor,  who  had  no 
authority  to  bind  the  corporation  in  the  case  supposed."  This  de- 
cision has  no  bearing  on  the  case  before  us. 

The  case  of  Hodges  v.  The  City  of  Buffalo,  2  Denio,  110,  decides 
that  '^  the  common  council  of  Buffalo  have  no  authority  to  furnish 
an  entertainment  for  the  citizens  and  guests  of  the  city,  at  the 
public  expense."    This  has  no  application  to  the  present  case. 

In  the  case  of  Clark  v.  City  of  Des  Moines,  6  Am.  Law  Reg.  (N.  S.) 
146,  it  was  held  that  '^  municipal  corporations  have  and  can  exer- 
cise only  such  powers  as  are  expressly  gfanted,  and  such  incidental 
ones  as  are  necessary  to  make  these  powers  available,  and  are  essen- 
tial to  effectuate  the  purposes  of  the  corporation,  and  these  powers 
are  strictly  construed.  And  agents,  officers,  or  even  a  city  council 
of  a  municipal  corporation,  cannot  bind  the  corporation,  by  any 
act  which  transcends  their  lawful  or  legitimate  powers.  And  this 
rule  applies  to  the  issue  of  negotiable,  as  well  as  non-negotiable, 
evidences  of  debt."  These  holdings  are  in  strict  harmony  with  the 
views  already  expressed  by  us. 

It  was  anciently  the  law  that  corporatiqps  could  do  nothing 
except  by  deed.  After  successive  relaxations  of  this  technical  rule, 
it  was  finally  held  that  though  corporations  could  not  contract 
directly,  except  under  their  corporate  seal,  yet  they  might  by  mere 
vote  or  other  corporate  act,  not  under  their  corporate  seal,  appoint 
an  agent,  whose  acts  and  contracts,  within  the  scope  of  his 
authority,  would  be  binding  on  the  corporation.  Rex  v.  Bigg, 
3  P.  Wms.  419. 

In  the  case  of  Bank  of  Columbia  v.  Patterson,  7  Cranch,  306, 
Judge  Stoby  said  :  '^  It  would  seem  to  be  a  sound  rule  of  law 
that  wherever  a  corporation  is  acting  within  the  scope  of  the  legit- 
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imate  purposes  of  its  institntion^  all  parol  contracts  made  by  its 
authoiized  agents  are  express  promises  of  the  corporation  ;  and  all 
duties  imposed  on  them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  for  the  enforcement  of  which  an 
action  may  well  lie.'^ 

It  is  settled  by  many  adjudged  cases  in  New  York  that  it  is  not 
necessary,  in  order  to  charge  a  corporation  for  services  rendered, 
that  the  directors,  at  a  formal  meeting,  should  either  have  formally 
authorized  or  ratified  the  employment.  For  many  purposes  the 
officers  and  agents  of  the  corporation  may  employ  persons  to  per- 
form services  for  ii^  and  isuch  employment,  within  the  scope  of  the 
agent's  or  officer's  duty,  binds  the  corporation.  In  other  cases,  if 
an  officer  employs  a  person  to  perform  a  service  for  the  corporation, 
and  it  is  performed  with  the  knowledge  of  the  directors,  and  they 
receive  the  benefit  of  such  service  without  objection,  the  corpora- 
tion is  liable  upon  an  implied  assumpsit.  Abbott's  Dig.  Law  of 
Corporations,  242,  where  the  cases  are  cited. 

Though  the  contract  is  one  which  was  originally  unauthorized, 
yet  if  it  was  within  the  scope  of  the  charter  and  has  been  executed 
by  the  other  party,  if  the  corporation  have  received  the  consider- 
ation for  their  promise,  they  are  not  at  liberty  to  repudiate  their 
obligation,  but  the  other  party  may  enforce  it  Biasell  v.  Mich,  S^ 
dt  N.  Indiana  R.  R.  Co.,  22  N.  Y.  268  ;  DeQroff  v.  Amer,  Linen 
Thread  Co.,  24  Barb.  375. 

The  result  is,  that  the  circuit  judge  committed  no  error  in  his 
general  charge,  and  none  in  his  refusal  to  charge  the  several  propo- 
sitions submitted  by  defendant's  counsel. 

TJie  judgment  is,  therefore ,  affirmed. 
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(9  Heisk.  664.) 
Common  earner  —  DtUp  on  refusal  ofeoneignee  to  receive  goode. 

Where  the  consignee  of  goods  not  perishable  refuses  to  receive  them,  the 
carrier  becomes  the  bailee  thereof  for  the  owner,  and  it  is  his  duty  to  store 
them,  with  or  without  advance  of  charges,  for  such  reasonable  time  as  is  for 
the  best  interests  of  the  owner. 

The  consignee  of  goods  not  perishable,  refuaing  to  receive  them,  the  carrier^ 
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being  anable  to  find  a  wareboaseman  who  would  store  them  and  advance  the 
freight  and  charges,  sold  them  at  private  sale.  Held,  that  the  carrier  was 
liable  for  oonyersion, 

ACTION  of  trover  for  the  conversion  of  cotton  seed.     The  opin- 
ion  states  the  case. 

Pierce,  Richarda  £  DiXy  for  appellant 

Hutchinson  <t  Townsend,  for  appellee. 

Sneed^  J.  The  question  in  ihis  case  is,  whether  a  common  car- 
rier, upon  refusal  of  the  consigriee  to  accept  the  goods  at  the  port 
of  destination,  may,  on  his  own  motion,  sell  them  for  freight  and 
charges,  when  he  could  have  stored  them  with  a  warehouseman  a 
reasonable  time  for  the  owner  without  advance  of  freight  and 
charges,  hut  subject  to  the  lien  ?  This  was  an  action  of  trover  for 
the  conversion  of  243  sacks  of  cotton  seed  shipped  from  Hickman, 
Kentucky,  on  defendant's  boat,  and  consigned  to  R.  P.  Walt  &  Co., 
for  account  of  plaintiff.  The  seed  were  placed  upon  the  wharf  V 
Memphis,  and  Walt  &  Co.  notified  that  they  would  be  dfc^.^j^ 
upon  payment  of  freight  and  charges.  The  consignees,  Wait' & 
do.,  refused  to  receive  the  seed,  stating  that  they  had  been  in- 
structed not  to  do  so.  It  seems  that  Walt  &  Co.  had  been  the 
merchants  of  the  plaintiff,  who  was  a  planter  in  Mississippi,  but 
they  had  been  advised  by  the  plaintiff  not  to  receive  this  consign- 
ment of  cotton  seed — and  that  another  firm  in  the  city  had  been 
instructed  to  do  so.  This  fact  was  not  communicated  to  the 
defendant,  and  upon  the  refusal  of  Walt  &  Co.  to  receive  the  seed, 
the  defendant  made  efforts  to  find  one  who  would  advance  the 
freight  due  and  store  the  seed  for  the  owner.  This  could  not  be 
done;  but  it  was  practicable  to  have  stored  the  seed  without  an 
advance  of  the  freight  and  charges,  and  subject  to  the  carrier's  lien. 
It  is  shown  that  the  seed  thus  stored  were  not  perishable,  but  might 
have  been  kept  without  injury  for  several  months.  The  defendant 
remained  at  the  landing  at  Memphis  three  days,  and  on  the  third 
day  sold  the  seed  upon  the  wharf  at  private  sale  for  less  than  the 
freight  claimed,  and  much  less  than  the  market  value  of  the  seed. 
No  effort  was  made  to  leave  the  seed  with  an  auctioneer  to  be  sold, 
for  the  alleged  reason  that  defendant  did  not  wish  to  put  any  more 
charges  on  them.    After  the  sale  the  boat  left  at  once  upon  her 
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retnrn  trip  to  Hickman — the  running  time  bein^  twenty-four  hours. 
The  special  plea  of  defendant  embodied  the  fact  of  the  refusal  of 
Walt  &  Co.  to  accept  and  pay  the  charges,  and  the  failure  after 
diligent  effort  to  find  any  one  who  would  advance  the  freight  and 
store  the  seed  for  plaintiff,  and  that  the  seed  were  perishable,  as 
the  substance  of  the  defense.  The  verdict  and  judgment  were  for 
the  defendant,  and  the  plaintiff  has  appealed  in  error.  The  plain* 
tiff  asked  the  court  to  charge  the  jury,  that  if  they  found  that  the 
cotton  seed  were  brought  by  defendant  to  Memphis  and  the  con- 
signees refused  to  receive  them,  it  was  the  duty  of  the  defendant  to 
store  the  seed  in  a  warehouse,  if  this  could  be  done,  for  at  least  a 
reasonable  time,  to  enable  the  plaintiff  to  receive  them  and  take 
care  of  them.  And  if  the  defendant  could  so  have  stored  them  and 
reserved  his  lien,  it  was  his  duty  under  the  law  to  do  so — and  the 
fact  that  no  warehouseman  would  thus  receive  them  and  advance 
the  freight  was  no  defense.  The  court  declined  so  to  charge,  but 
charged  the  jury 'Hhat  if  money  was  advanced  by  defendant  to 
the  consignor  to  be  paid  upon  delivery  of  the  goods,  this  amount,, 
together  with  the  freight,  was  a  special  charge  upon  the  goods;  that 
the  defendant  had  a  right  to  demand  this  payment  upon  storage, 
and  if  no  warehouseman  would  take  the  goods  and  advance  those 
charges,  the  defendant  could  sell  the  same,  exercising  reasonable 
discretion  in  the  sale  of  the  same;  that  these  charges  were  more 
necessary  to  be  paid  upon  goods  that  were  perishable  in  their  nature 
and  deteriorating  in  value;  that  it  was  the  duty  of  the  consignee  to 
see  that  the  goods  were  received  when  ready  fo;r  delivery  at  the 
place  of  destination,  and  that  the  defendant  in  the  whole  matter 
must  exercise  reasonable  and  proper  judgment  in  the  preservation 
and  disposition  of  the  same."  We  think  the  law  is  put  too  strongly 
in  this  charge  in  favor  of  the  common  carrier  and  against  the 
rights  of  the  owner  in  such  a  case  as  this.  It  is  not  true,  as 
assumed  in  the  charge,  that  the  goods  in  this  case  were  of  a  nature 
so  perishable  as  to  be  subject  to  an  immediate  deterioration  in 
value;  nor  is  it  .the  law  that  in  any  case  where  the  goods  are  per- 
ishable,  the  carrier,  on  refusal  of  the  consignee  to  receive  the  goods^ 
can  sell  alone  in  his  own  interest  so  as  to  make  his  freight  and 
charges,  without  regard  to  the  trust  reposed  in  him  to  do  his  best 
also  to  subserve  the  interest  of  the  owner.  The  general  principle 
is,  that  the  delivery  to  the  consignee  and  the  payment  of  the 
freight  are  concurrent  acts  to  be  performed  at  the  same  time,  so 
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that  the  carrier  is  entitled  to  retain  possession  until  he  receives  or 
is  tendered  the  freight.  If  the  consignee  refuses  to  accept  them, 
the  carrier  then  holds  them  at  the  disposal  and  for  the  benefit  of 
the  consignor^  and  is  entitled  to  look  to  the  latter  for  payment 
Add.  on  Gont.  518.  But  if  the  goods  are  of  a  perishable  nature,  and 
in  the  absence  of  the  consignee  or  his  refusal  to  receive  them,  it 
becomes  a  matter  of  necessity  to  sell,  then  the  carrier  must  first 
consider  what  is  best  to  be  done  for  the  owner,  for  there  is  a  trust 
upon  him  in  reference  to  the  goods  which  the  law  will  not  permit 
him  to  ignore  in  order  that  he  may  make  his  own  lien  effectuaL 
He  may  sell  in  such  case,  not  in  virtue  of  his  lien,  but  in  virtue  of 
his  trust  relation  to  the  owner,  and  in  the  interest  of  the  owner* 
Out  of  the  price  he  may  unquestionably  retain  his  freight  and 
charges,  but  he  sells  in  such  case  in  the  interest  of  the  owner  and 
not  in  virtue  of  his  lien.  He  continues  in  his  trust  relation  to  the 
owner  and  is  bound  to  all  the  fidelity  of  other  agents.  Thus  it  is 
said  that  in  such  case  he  becomes,  by  mere  intendment  and  authority 
of  law,  the  agent  of  all  concerned,  and,  upon  unquestionable  proof 
of  necessity,  he  may  sell  the  goods.  The  goods  must  be  perishable, 
and  the  sale  must  be  one  of  absolute  necessity  to  the  owners. 
Arthur  v.  Schooner  Cassitis,  2  Story,  97.  It  is  necessity  at  last 
which,  as  observed  by  Lord  Coke,  is  the  law  of  a  particular  time  and 
place,  and  which  makes  that  lawful  which  is  otherwise  unlawful,  that 
justifies  a  summary  sale  without  a  process  of  law  in  any  case.  In  the 
absence  of  that  controlling  necessity,  the  carrier  may  retain  for  his 
]ien,  but  can  only  enforce  it  by  due  process  of  law.  Hunt  v.  Haskell, 
24  Me.  342.  It  will  be  observed  that  the  goods  in  this  case  were  not 
perishable  in  the  sense  of  the  law,  so  as  to  make  the  sale  thereof  a 
matter  of  absolute  exigent  necessity.  The  proof  is,  that  the  cotton 
seed  might  have  been  stored  for  months  in  safety;  and  there  can  be 
no  question  that  the  carrier  might  have  changed  his  relation  and 
become  a  bailee  for  the  owner  after  his  freight  was  discharged,  and 
thus  retained  the  possession  and  the  lien  for  freight  and  charges, 
by  storing  the  goods  with  any  one  who  would  accept  them.  The 
proof  is,  that  he  might  have  stored  them,  but  declined  to  do  so. 
Upon  refusal  of  the  consignee  to  receive  the  goods,  the  carrier 
should  have  stored  them,  with  or  without  the  advance  of  the 
freight  and  charges,  for  a  reasonable  time,  for  the  best  interest  of 
the  owner,  whose  agent  and  bailee  for  their  protection  he  then 
i)ecame.     Thus  it  is  said:    **The  principle  upon  which  the  car- 
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rier's  duty  is  based,  in  the  event  of  a  refusal  of  the  consignee  to 
receive  the  goods,  is  simply  to  regard  himself  as  an  agent  for  the 
owners,  and  as  such,  invested  with  authority  to  take  such  steps  in 
relation  to  the  goods  as  will  advance  the  owner's  interest  and  pur- 
poses, consistently  with  a  reasonable  security  to  himself  for  his 
freight  and  charges.  What  he  ought  to  do  in  a  given  case  will, 
manifestly,  depend  upon  circumstances ;  and  there  can  be,  and 
ought  to  be,  no  universal  rule  in  course  to  be  followed  in  all  cases. 
If  acting  as  an  agent  for  the  owners,  he  pursues  such  a  course  as 
men  of  ordinary  prudence  would  follow,  he  is  protected  by  the  law, 
whatever  may  be  the  result."  In  the  case  of  Arthur  v.  The 
Schooner  Casriusy  2  Story's  G.  G.  97,  Judge  Stoby  considered  it 
^'  the  duty  of  the  master  to  land  the  freight  at  the  port  of  desti- 
nation ;  and  if  the  consignee  refused  to  receive  it,  to  place  it  in 
the  hands  of  some  trustworthy  person  for  security  of  his  lien  for 
freight,  and  subject  thereto,  for  the  benefit  and  account  of  the 
owners."  *'No  right,"  he  adds,  **even  under  such  circumstances 
could  exist  on  the  i)art  of  the  master  to  sell  the  cargo,  unless  it  was 
perishable,  and  might  otherwise  have  been  lost  or  perished."  7  Mo- 
245.  And  so  it  is  said  by  the  Supreme  Court  of  New  York,  ^  when 
goods  are  safely  conveyed  to  the  place  of  destination,  and  the  con- 
signee is  dead,  absent,  or  refuses  to  receive,  or  is  not  known,  and 
cannot,  after  due  efforts  are  made,  be  found,  the  carrier  may  dis- 
charge himself  from  further  responsibilities  by  placing  the  goods 
in  store  with  some  responsible  third  person  in  that  business  at  the 
place  of  delivery,  for  and  on  account  of  the  owner."  Fish  v. 
Newton,  1  Den.  47,  et  vid.  Brigga  v.  Boston  and  Lowell  R.  R.  Oo., 
6  Allen,  248.  It  seems  to  us  that  the  instructions  of  his  Honor 
to  tbe  jury  were  not  in  accordance  with  these  principles.  The  lien 
of  the  carrier,  and  his  right  to  enforce  it,  is  but  the  correlative  of 
the  owner's  right  to  the  proper  preservation  of  the  goods.  They 
are  not  incompatible  and  may  very  well  exist  together.  In  any 
events  the  carrier  is  safe  if  the  goods  are  protected. 

Let  the  judgment  be  reversed  and  a  new  trial  ie  had. 
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(9  Helsk.  606  ) 

Hfeinturanes — WaiMr  of  paj/meni  of  premium — General  agent — Bndenee^^ 

BepreeefiUalione, 

A  policy  of  life  insurance  wm  conditioned  not  to  be  binding  until  the  premium 
WM  pftid,  and  the  agents  of  the  company  were  instructed  to  deliver  policies 
only  upon  the  actual  paynrent  in  cash  of  the  premium.  Held,  that  a  gene- 
ral  agent  of  the  company  could  waive  the  condition  and  bind  the  company 
by  an  unconditional  delivery  of  the  policy  without  payment  of  the  pre- 
mium. 

An  agent  of  an  insurance  company  who  has  general  charge  of  the  business  of 
the  company  fOr  a  State,  and  who  acts  under  general  instructions  to  such 
agents  and  without  special  limitations  upon  his  authority,  is  a  general 
agent. 

When  a  policy  has  been  delivered  unconditionally  and  without  fraud,  and 
there  is  upon  the  face  of  it  an  acknowledgment  of  the  payment  of  the  pre- 
mium, the  company  is  estopped  from  claiming  a  forfeiture  on  the  ground  of 
non-payment  of  the  premium. 

Where  a  policy  of  insurance  has  been  delivered  without  the  actual  payment 
of  the  premium,  evidence  is  admissible  to  prove  whether  the  delivery  waa 
conditional  or  absolute. 

But  when  a  husband,  acting  as  agent  for  his  wife,  procures  a  policy  of  insor* 
ance  on  his  own  life,  in  the  name  and  for  the  benefit  of  the  wife,  his  eubee- 
quent  declarations  that  the  policy  was  delivered  conditionally  are  not 
admissible  as  against  the  wife. 

A  policy  of  life  insurance  was  conditioned  to  be  avoided  by  "  any  untrue  or 
fraudulent  answer  "  to  the  questions  in  the  application.  The  answers  were 
not  strictly  true  so  far  as  related  to  birthplace,  residence,  and  occupation. 
Held^  that  the  answers  were  "  representations,*'  and  that  the  company  must 
prove  affirmatively  that  they  were  fraudulently  made  or  were  material  to 
the  risk. 

ACTION  on  a  policy  of  life  insurance.    The  opinion  states  the 
case. 

Heathy  Lewis  d  Frazer,  ffeiskell,  Scott  &  Hriskell,  for  appel* 
lant. 

Humes,   Poston  dt    Webb,   EsUSf  Jackson    d   McDavitt,    for 

appellee. 
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HcFabland,  J.  Mary  A.  Booker  brought  this  action  in  the 
Circnit  Court  at  Memphis,  upon  a  policy  of  insurance  for  ten  that^ 
sand  dollars  (IIO^OOO),  issued  by  the  Southern  Life  Insurance  Com- 
pany upon  the  life  of  her  husband,  Edmund  J.  Booker,  who  died 
the  20th  of  September,  1867.  The  policy  was  read  in  evidence 
and  is  admitted  to  have  been  executed  in  due  form  by  the  com- 
pany. 

There  was  a  verdict  and  judgment  for  the  plaintiff  below;  and» 
upon  the  refusal  of  the  court  to  grant  a  new  trial,  the  defendant 
appealed  in  error. 

The  defense  rests  upon  several  distinct  grounds: 

1st.  That  the  policy  was  never  in  fact  delivei*ed,  so  as  to  become 
binding  upon  the  company.  The  facts,  upon  which  the  questions 
arise,  are:  That  about  the  1st  of  October,  1866,  Edmund  J.  Booker, 
then  in  business  in  New  Orleans,  made  the  application  for  assur- 
ance through  one  Smithhurst,  the  agent  of  the  company  for  the 
State  of  Louisiana ;  the  application  was  forwarded  to  the  home 
olBBce  in  Memphis,  Tennessee.  The  policy  was  made  out  and  duly 
executed  by  the  proper  oflScer,  dated  the  5th  of  October,  1866,  and 
forwarded  to  Smithhurst,  at  New  Orleans.  The  terms  of  the  con- 
tract were,  the  payment  in  cash  of  three-fifths  of  the  first  annual 
premium,  to  wit,  $237.60,  and  the  interest  in  advance  on  the  other 
two-fifths  of  the  premium,  and  the  execution  of  a  note  for  the 
other  two-fifths,  to  wit,  $158.40  due  at  twelve  months,  and  a  like 
annual  premium.  The  policy,  upon  its  face,  acknowledges  the 
payment  of  the  cash  part  of  the  premium  by  Mary  A.  Booker, — 
for  whose  sole  use  it  was  issued, — and  the  execution  of  the  note 
for  the  balance. 

It  appears  that  it  was  the  duty  of  the  agents,  and  they  were  so 
instructed,  to  deliver  policies  only  upon  the  actual  payment  of  the 
cash  part  of  the  premium.  In  this  case,  however,  Smithhurst 
delivered  the  policy  without  the  cash  payment,  accepting  the  note 
of  Edmund  J.  Booker  for  the  amount .  Soon  after,  Smithhurst  was 
succeeded  as  agent,  by  Hatch  &  Smith,  who  jointly  represented 
the  company  in  Louisiana.  They  found  that  this  policy  had  been 
delivered  witliout  the  payment  of  the  cash  part  of  the  premium. 
Thereupon  a  draft  for  the  amount  was  drawn  by  the  agent.  Smith, 
payable  to  the  order  of  the  company  at  sixty  days,  dated  the  23d  of 
October,  1866,  and  accepted  by  Booker.  This  was  not  paid  at 
maturity,  but  was  afterward  on  the  7th  of  January,  1867,  surren- 
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dered,  and  a  note  taken  from  Booker  payable  to  the  company  on  the 
25th  of  January,  l8G7,  for  the  amount  of  the  draft  less  $25  claimed 
by  Booker  to  have  been  loaned  to  Smithhurst.  This  note  was  taken 
by  the  authority  of  the  company^  and  provides  that  it  shall  bear  8 
per  cent  interest,  after  maturity,  until  paid.  This  note  was  not 
paid;  it  is  proven  by  the  agents  that  frequent  demands  were  made 
for  its  payment,  but  Booker  expressed  his  inability  to  pay.  After 
June  or  July  no  further  demands  were  made,  and  Booker  dying  on 
the  20th  of  September,  no  part  pf  the  sum  was  ever  paid. 

Upon  the  issuance  of  the  policy,  the  defendant  applied  for  and 
obtained  a  re-insurance  of  $5,000  upon  the  life  of  Booker  in  the 
^tna  Life  Insurance  Company,  and,  upon  being  notified  of  Book- 
er's death,  gave  notice  of  his  death  to  the  latter  company. 

The  written  application  for  assurance  made  out  and  signed  by  the 
plaintiff  and  said  Edmund  J.  Booker,  and  shown  to  be  a  part  of 
the  contract,  contains  this  provision:  ^'That  the  policy  hereby 
applied  for  shall  not  be  binding  upon  the  company  until  the  amount 
of  the  premidm  as  stated  therein  shall  have  been  received  by  said 
company,  or  some  authorized  agent  thereof,  during  the  life- time  of 
.the  person  thei'ein  assured." 

nX)on  these  facts  it  is  argued  for  the  company  that  the  contract 
was  never  completed,  and  that  the  company  never  became  bound 
thereby;  that  the  agent,  Smithhurst,  was  only  authorized  to  deliver 
the  policy  upon  the  payment  of  the  cash  part  of  the  premium,  and 
if  actually  delivered,  it  could  not  bind  the  company.  1.  Because 
the  agent  had  no  authority  to  deliver  it  without  the  payment  of 
the  cash  part  of  the  premium;  and,  2,  because  by  the  express  tenuB 
of  the  contract,  it  could  only  take  effect  upon  the  payment  of  the 
premium  in  the  life-time  of  the  assured.  And  here  the  question 
arises,  did  Smithhurst,  the  agent,  have  the  authority  to  waive  that 
part  of  the  stipulation,  requiring  the  cash  part  of  the  premium  to 
be  paid  in  hand,  and  accept  a  note  or  other  security  for  the  same, 
and  bind  the  company  by  an  unconditional  delivery  of  the  policy, 
without  this  prerequisite?  In  Boehen  v.  The  Williamsburgh  Ins. 
Co,y  35  K  Y.  131,  the  question  was  as  to  the-  effect  of  a  certificate 
of  renewal  of  a  fire  policy  delivered  without  the  payment  of  the 
premium.  The  policy  contained  a  condition:  ^'That  no  insurance, 
whether  original  or  continued,  shall  be  considered  as  binding  until 
the  actual  payment  of  the  premium."  The  certificate  of  renewal 
was  delivered  without  any  thing  being  said  as  to  the  payment  of 
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the  premiam.  It  was  held  that  the  agent,  being  a  general  agents 
had  the  anthority  to  waive  the  cash  payment.  The  court  said: 
**  This  clause  in  policies  of  insurance  has  been  before  the  court  in 
several  cases  and  has  received  a  judicial  construction  which  leaves 
no  room  to  question  the  authority  of  a  general  agent  to  make  a 
valid  insurance  without  exacting  prepayment  of  the  premium/' 

A  similar  doctrine  was  held  in  the  case  of  The  Trustees  of  the 
Baptist  Church  t.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  306.  This 
was  a  cause  where  there  was  a  verbal  agreement  that  the  policy 
should  be  renewed^  from  year  to  year^  and  the  premium  paid  on 
demand.  The  policy  contained  a  providion  that  it  should  not  be 
considered  binding  until  the  actual  payment  of  the  money.  In 
that  case  the  court,  among  other  things,  said:  '^  A  provision  in  a 
policy  already  executed  and  delivered  so  as  to  bind  the  company, 
declaratory  of  a  condition  that  premiums  must  be  paid  in  advance, 
manifestly  has  no  effect,  except  to  impart  convenient  information 
to  persons  who  may  wish  to  be  insured. '^  To  the  same  effect  is  the 
case  of  Ooit  v.  The  National  Protection  Ins.  Co.,  25  Barb.  189,  in 
which  cause  the  court  said :  *'  Hence  it  was  the  privilege  of  the 
insurers  in  this  case  to  waive  the  condition  making  the  actual  pay- 
ment of  the  premium  a  condition  precedent  to  the  binding  efficacy 
of  any  insurance,  as  it  was  a  provision  inserted  for  their  benefit, 
and  in  which  they  alone  were  interested." 

The  case  of  Sheldon y.  The  Connecticut  Mut.  Life  Ins.  Co.,  in  the 
Supreme  Court  of  Connecticut,  25  Conn.  207,  reported  in  1  Bige- 
low  Ins.  Reports,  27,  is  a  case  still  stronger.  In  that  case  the  dec- 
laration or  application  for  a  policy,  which  was  a  life  policy, 
contained  a  proviso  very  similar  to  the  one  in  the  present  case. 
When  solicited  by  the  agent,  to  apply  for  a  policy,  the  applicant 
expressed  his  inability  to  pay  the  cash  part  of  the  premium;  the 
agent  then  agreed  to  provide  the  cash  part  of  the  premium  him- 
self, and  told  the  applicant  he  might  at  some  convenient  time  make 
his  note  payable  to  the  company,  and  pay  the  other  half  to  the 
agent  Upon  this  the  application  was  made,  the  policy  issued  and 
sent  to  the  agent,  who  countersigned  it  but  retained  it  in  his  pos- 
session, and  upon  the  death  of  the  party  returned  it  to  the  com- 
pany. A  judgment  in  favor  of  the  insured,  upon  these  facts,  was 
affirmed.  1  Bigelow,  61;  Baker  v.  Union  Life  Ins.  Co.,  in  the  Supe- 
rior Court  of  New  York,  id.  595;  s.  c,  6  Abb.  (N.  S.)  144. 

These  authorities,  we  think,  are  founded  in  reason  and  sound 
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principle.  The  agent,  it  is  admitted,  is  authorized  to  receive  the 
payment  and  deliver  the  policy.  Being  a  general  agent,  without 
special  instructions  limiting  his  power,  he  has  the  power  to  de- 
termine for  himself  what  he  is  willing  to  accept  as  a  payment  of 
the  cash  premium — ^when  the  cash  is  actually  paid  to  him,  the 
company  can  only  look  to  him  for  it — ^if  he  chooses  to  receive  some- 
thing else  than  cash,  it  is  probable  that,  as  between  him  and  his 
principal,  the  latter  would  have  the  right  to  treat  it  as  a  cash  pay- 
ment to  him  and  hold  him  responsible  accordingly,  so  that  the 
company  would  have,  if  they  choose  to  exercise  it,  the  same  right 
they  had  before,  and  the  agent  only  would  be  the  loser. 

Therefore  we  hold,  that  Smithhurst,  if  he  was  a  general  agent 
of  the  company,  had  a  right  to  waiye  the  payment  of  the  cash  part 
of  the  premium  and  deliver  the  policy,  and,  if  he  did  so,  abso- 
lutely and  unconditionally,  in  the  absence  of  fraud,  the  delivery^ 
would  be  binding  upon  the  company. 

As  to  the  question  whether  Smithhurst  was  a  general  agent  or 
not,  we  are  of  opinion  that  if  he  had  entire  or  general  charge  of 
the  business  of  the  company  for  the  State  of  Louisiana,  acting  un- 
der the  general  instructions  to  such  agents,  and  without  special 
instructions  limiting  his  authority,  he  was  a  general  agent,  in  the 
sense  of  the  authorities  above  recited,  although  his  authority  was 
limited  to  a  single  State.  If  he  had,  under  general  instructions, 
authority  to  deliver  the  policy  and  receive  the  premium,  without 
special  directions  as  to  the  exercise  of  the  power,  then  for  this  pur- 
pose he  was  a  general  agent.  This  was  in  substance  the  charge  of 
the  court  below,  and  the  proof  shows  such  to  have  been  the  facts. 

Again  :  If  Smithhurst  was  the  general  agent  of  the  company, 
and  as  such  waived  the  payment  of  the  cash  part  of  the  premium, 
and  delivered  the  policy  to  take  effect  absolutely  and  uncondition- 
ally, in  the  absence  of  fraud,  we  hold  that  the  contract  cannot  be 
avoided  by  that  provision  in  the  application  for  the  policy  before 
referred  to,  to  wit  ;  "  That  the  policy  hereby  applied  for  shall 
not  be  binding  upon  the  company  until  the  amount  of  the  premium 
as  stated  therein  shall  have  been  received  by  said  company,  or  some 
authorized  agent  thereof,  during  the  life-time  of  the  person  therein 
assured."  For  the  reason,  as  we  have  seen,  that  the  agent  having 
the  power  to  waive  this  cash  payment,  it  must  be  taken  for  the 
purposes  of  this  question  that  the  payment  has  been  in  fact  made. 
The  note  or  promise  of  the  party  has  been  accepted  as  cash  and 
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must  be  so  regarded.  It  will  be  observed  that  this  has  no  applica- 
tion to  the  question.  Whether  the  policy  could  be  avoided  by  rea* 
son  of  a  failure  to  pay  the  premium  note,  or  any  subsequent 
premium,  this,  to  some  extent,  stands  upon  a  different  ground. 

The  argument  for  the  defendant — and  it  has  much  force  and 
plausibility — is,  that  the  written  contract  upon  its  face  (that  is  the 
application  which  is  a  part  of  the  policy),  shows  in  express  terms 
that  the  policy  is  not  to  be  binding  until  the  money  is  actually  paid 
and  that  this  written  stipulation  remains  in  force  after  the  de- 
livery, and  cannot  be  varied  by  parol  proof.  It  is  apparent  that 
the  existence  of  this  stipulation  is  inconsistent  with  the  delivery  in 
the  lepal  sense  of  the  policy ;  for  if  it  is  not  to  take  effect^  it  cannot 
be  considered  as  delivered.  The  policy  dated  and  delivered  at  one 
date,  but  not  to  take  effect  until  the  payment  of  the  money  at  a 
subsequent  date,  is  inconsistent  with  other  parts  of  the  contract 
This  policy  was  dated  the  5th  of  October,  1866 ;  it  was  delivered 
in  consideration  of  an  annual  premium,  dating  from  that  day. 
Assume,  for  argument,  that  the  policy  was  not  to  take  effect  until 
the  payment  of  the  money,  and  in  fact  the  money  was  not  actually 
paid  until  the  5th  of  September,  1867,  then,  although  the  pre- 
mium for  an  entire  year  is  paid,  the  party  is  only  actually  insured 
for  one  month. 

The  more  reasonable  view,  therefore,  is  that  when  the  policy  has 
been  in  fact  delivered,  unconditionally  and  without  fraud,  it  must 
be  taken  that  this  stipulation  has  been  complied  with,  either  by 
the  actual  payment  of  the  money,  or  by  some  means  that  the  in- 
surer is  willing  to  accept  as  a  compliance  with  this  stipulation. 
And  furthermore,  while  the  application  contains  the  stipulation 
that  the  policy  is  not  to  take  effect  until  the  money  is  actually  paid 
on  the  other  hand,  the  policy  upon  its  face  shows  an  acknowl- 
edgment of  the  receipt  of  the  money.  The  one  statement  may  as 
well  be  varied  by  parol  as  the  other. 

It  has  been  held  in  a  number  of  cases  that  where  the  policy  has 
been  delivered  unconditionally  and  without  fraud,  acknowledging 
upon  its  face  the  payment  of  the  pi^emium,  the  company  are  estopped 
to  deny  the  payment  as  a  ground  of  forfeiture,  but  may  show  the 
fact  in  order  to  coUect  the  same,  or  deduct  it  from  the  amount  of 
the  policy  sought  to  be  recovered.  20  Barb.  468  ;  25  id.  189 ; 
Phillips  on  Insurance,  §  514. 

The  court  below  held  in  substantial  accordance  with  these  viewa 
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If  doubts  existed  as  to  the  authority  of  the  agent,  Smithhurst, 
to  waive  the  payment  of  the  premium,  it  is  insisted  by  the  counsel 
for  Mrs.  Booker  that  the  jury  were  justified  in  finding  that  the 
company  had  fully  ratified  the  act  of  Smithhurst,  by  accepting 
first,  the  draft,  and  afterward  the  note  of  Booker  for  the  premium, 
and  also  by  taking  out  in  another  company  a  re-insurance  upon  the 
life  of  Booker.  For  the  company  it  is  argued  that  they  offered 
legal  evidence  to  prove  that  the  acceptance  of  the  draft  from 
Booker  was  upon  the  express  condition  that  the  contract  was  to  be 
void  and  of  no  effect  until  the  money  was  paid  ;  and  further,  that 
in  reality,  upon  the  delivery  of  the  policy  in  the  first  instance,  it 
was  delivered  upon  the  condition  that  it  was  not  to  take  effect  until 
the  premium  was  actually  paid. 

We  are  of  opinion  that  if  the  policy  was  delivered  in  the  first  in- 
stance, upon  the  agreement  and  condition  before  mentioned,  and 
this  condition  was  not  afterward  waived  by  the  act  of  the  com- 
pany, then  the  contract  would  not  take  effect  until  the  condition 
was  complied  with  by  the  payment  of  the  money.  Ooit  v.  Nat, 
Ins.  Co.y  25  Barb.  190.  Therefore,  it  was  an  important  and  vital 
question  upon  the  trial  of  the  cause,  to  determine  whether  or  not 
Smithhurst  did  waive  the  payment  of  the  cash  part  of  the  pre- 
mium, and  deliver  the  policy  absolutely,  or  did  he  deliver  it  upon 
the  contract  and  agreement  with  said  Booker,  that  it  was  not  to 
t^ke  effect  until  the  premium  was  actually  paid,  and  was  this  con- 
dition also  annexed  to  the  subsequent  acceptance  of  the  draft  and 
the  note  ?  Evidence  bearing  upon  this  question  was  vital  and 
material  to  the  cause,  both  upon  the  question  as  to  whether  there  was 
an  absolute  delivery  in  the  first  instance;  and  also,  how  far  these 
acts  are  to  be  regarded  as  a  ratification  by  the  company  of  the  pre- 
vious acts  of  its  agents. 

We  come  then  to  consider  the  evidence,  which  it  is  insisted  was 
offered  on  this  question  and  improperly  rejected. 

The  defendant  proposed  to  prove  various  statements  made  by 
Booker,  after  the  delivery  of  the  policy,  in  which  he  admitted  that 
he  was  not  insured,  and  that  he  carried  his  own  risk  until  the  pre- 
mium was  paid,  and  s^-id  he  would  get  that  policy  from  his  wife  and 
deliver  it  up.  They  also  proposed  to  prove  his  statements  as  to  the 
conversation  between  himself  and  Smithhurst,  at  the  time  the 
policy  was  delivered  to  him.  They  also  proposed  to  ^rove  that  at 
the  time  the  draft  for  tlie  ])remium,  taken  by  Smith  &  Hatch,  was 
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delivered,  it  was  accepted  upon  the  express  agreement,  that  unless 
the  same  was  paid  at  maturity  the  policy  was  to  be  yoid.  They 
also  proposed  to  prove  that  by  an  agreement  between  Booker  and 
Smith  &  Hatch,  after  the  delivery  of  the  policy,  the  matter  of 
insurance  was  abandoned.  All  this  was  excluded  upon  the  plaintiff's 
objection. 

There  is  much  force  in  the  argument,  that  the  husband,  in  pro- 
curing a  policy  upon  his  own  life  for  the  benefit  of  his  wife,  is  the 
real  party,  that  the  wife  is  in  reality  not  known.  Yet,  it  is  in  the 
form  of  a  contract  with  the  wife  in  her  own  name,  for  her  own 
benefit,  and  the  husband,  in  procuring  the*  contract,  is  treated 
as  her  agent,  in  this  respect  she  is  allowed  to  act  as  a  femB 
sole,  and  the  benefit  of  the  contract  becomes  her  separate  right,  in 
this  case,  by  the  express  provisions  of  the  defendant's  charter. 
Then  we  treat  Booker  as  having  acted  as  the  plaintiff's  agent.  The 
rule  upon  which  the  declarations  of  an  agent  are  admissible  against 
his  principal  is  familiar.  They  must  be  declarations  accompany- 
ing the  act,  or  as  part  and  explanatory  of  it.  In  the  first  transaction 
upon  the  delivery  and  acceptance  of  the  policy  Booker  acted  as  the 
agent  of  the  plaintiff,  and  all  that  was  said  by  him  as  explanatory 
of  the  transaction,  and  to  show  the  real  agreement  between  him 
and  Smithhurst  was  certainly  competent  evidence.  But  how  shall 
this  be  proven  ?  Can  it  be  proven  by  showing  what  Booker  after- 
ward admitted  that  he  had  said  and  done  upon  that  occasion? 
This  direct  question  arose  in  the  case  of  The  Fraternal  Muitml  Life 
Ins.  Co.  T.  ApplegatCy  before  the  Supreme  Court  of  Ohio.  In  that 
case  a  plea  was  offered  that  the  husband  had  surrendered  the  policy 
which  was  upon  his  own  life  and  for  the  benefit  of  his  wife,  for 
one  of  a  less  amount  in  favor  of  his  .representatives,  and  proof 
was  offered  of  declarations  of  the  husband^  made  after  the  issu- 
ance of  the  policy,  going  to  show  as  a  reason  for  this  change  that 
the  statements  in  his  declaration  as  to  his  health,  upon  which  the 
policy  issued,  were  untrue.  Upon  this  the  court  said:  ^'  These 
provisions "  (referring  to  the  statutes  of  Ohio)  ^'  treat  a  married 
woman  as  a  feme  sole  in  respect  to  policies  of  insurance  taken  out 
in  her  name  upon  the  life  of  her  husband.  Such  policies  become  her 
separate  property,  and  are  placed  beyond  the  reach  of  her  husband 
or  his  creditors."  The  husband  "had,  therefore,  no  legal  right  to 
control  the  property,  and  the  unauthorized  surrender  of  it  by  him 
constitutes  no  bar  to  the  action."    The  court  said  there  vras  noth- 
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ing  to  show  that  in  surrendering  the  policy  the  husband  was  the 
agent  of  his  wife,  his  declarations,  therefore,  as  to  his  health,  were 
those  of  a  stranger,  and  not  on  any  ground  admissible  against  the 
Life.  7  Ohio  St  292;  Bliss  on  Insurance,  596;  2  Phillips  on  In« 
surance,  626.  The  same  reasoning  is  maintained  in  Baker  r. 
Union  Life  Ins,  Co.,  from  the  Superior  Court  of  New  York,  1 
Bigelow,  595 ;  s.  c,  6  Abb.  (N.  S.)  144. 

The  charter  of  the  defendant  places  the  rights  of  married 
women,  in  cases  of  this  character,  upon  the  footing  which  the  court 
of  Ohio,  in  the  cases  referred  to,  assumes  they  had  under  the  stat* 
utes  of  that  State. 

Upon  this  principle,  the  declarations  or  admissions  of  Booker, 
made  after  the  deliyery  of  the  policy,  as  to  what  had  occurred  at 
the  meeting  of  the  original  contract;  and  also,  the  offer  to  prove 
that  Booker  had  subsequently  agreed  to  surrender  and  abandon  the 
policy  of  his  wife,  were  properly  rejected.  The  statements  of 
Booker  to  the  effect  that  ^'  he  did  not  consider  himself  insured'' 
were  properly  rejected  upon  the  further  ground  that  they  were  but 
the  expressions  of  an  opinion  as  to  the  legal  rights  of  the  parties, 
rather  than  the  statement  of  a  fact. 

As  to  the  proof  offered,  that  at  the  time  the  draft  of  Booker  was 
accepted  for  the  premium,  there  was  an  agreement  that  if  the 
draft  was  not  paid  at  maturity  the  policy  was  to  be  void,  it  may  be 
said  that  in  this  transaction  Booker  was  the  agent  of  the  plaintiff, 
and  what  he  said  at  the  time  was  admissible  as  explanatory  of  the 
transaction.  It  may  be  doubted  whether,  in  accepting  this  draft, 
Booker  was  the  agent  of  the  plaintiff,  upon  the  assumption  that 
the  note  of  Booker  had  been  accepted  in  the  first  instance  by  the 
company;  then  the  payment  of  this  note  by  draft  or  otherwise 
was  a  matter  between  Booker  and  the  company.  But  assuming 
that  in  accepting  this  draft  Booker  was  acting  as  the  plaintiff's 
agent,  while  any  statement  then  made  by  him  was  admissible  as 
explanatory  of  that  act,  yet  it  could  not  be  admitted  to  prove  that 
he  then  made  an  agreement  which  might  result  in  the  surrender 
and  abandonment  of  the  plaintiff's  policy,  unless  it  be  shown  that 
he  had  authority  to  make  such  an  agreement  This  is  upon  the 
assumption  that  the  original  delivery  of  the  policy  was  uncondi- 
tional. If  the  delivery  of  the  policy  was  conditional,  and  its 
validity  made  to  depend  upon  the  payment  of  the  money,  then 
it  would  have  been  proper  to  show  the  terms  upon  which  the  draft 
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was  accepted,  in  order  to  show  whether  or  not  the  condition 
annexed  to  the  deliveiy  (that  is,  the  payment  of  the  money)  was 
waived  by  the  acceptance  of  the  draft  It  will  be  further  observed 
that  the  importance  of  this  is  greatly  lessened  by  the  fact  that  if 
this  was  the  condition  npon  which  the  draft  was  made,  the  jury 
were  well  justified  in  finding  that  it  was  not  insisted  upon,  but 
waived  by  the  acceptance  of  a  note  made  afterward  and  payable 
on  the  25th  day  of  January.  There  was  no  offer  to  prove  that  the 
tiote  was  accepted  upon  the  condition  of  its  payment  at  maturity ; 
on  the  contrary,  the  note  shows  that  it  was  to  bear  eight  per  cent 
interest  after  maturity,  and  its  payment  was  demanded  several 
times  after  its  maturity,  from  which  it  would  seem  that  it  was 
to  be  operative  after  maturity.  This  note  appears  never  to  have 
been  surrendered.  The  jury  were  instructed  that  the  acceptance 
of  the  note  by  the  company,  and  other  acts  indicating  a  ratifica- 
tion, might  be  considered  upon  this  question. 

The  court  instructed  the  jury,  in  substance,  that  if  the  agent 
delivered  the  policy  in  the  first  instance  without  authority,  yet,  if 
the  delivery  was  afterward  ratified  by  the  company,  it  would  be 
binding  ;  and  that  they  might  look  to  the  fact  whether  or  not  the 
company  were  in  the  habit  of  waiving  the  cash  payment  in  other 
cases ;  or  that  the  company,  knowing  that  the  policy  was  delivered 
without  authority,  acquiesced  therein  ;  or,  that  they  published  a 
list  of  policy-holders,  including  this  policy  ;  or,  that  they  took 
re-insurance  upon  the  life  of  Booker  in  another  company.  All 
these  things,  if  proven,  were  competent  circumstances  to  be  con- 
sidered in  determining  whether  the  delivery  had  been  ratified  or 
not  It  is  urged,  as  an  objection  to  this,  that  the  judge  summed 
up,  and  directed  the  attention  of  the  jury  to  the  facts  upon  one 
side  of  this  question,  and  did  not  direct  their  attention  to  the  facts 
upon  the  other  side  ;  and  the  case  of  James  &  Simpkins  v.  Drctke, 
3  Sneed,  340,  is  relied  upon.  The  facts  of  that  case  were  peculiar, 
and  the  injustice  of  the  charge,  in  the  manner  indicated,  was 
glaring. 

In  this  case,  however,  it  was  proper  for  the  circuit  judge  to 
instruct  the  jury  as  to  what  was  necessary  to  constitute  a  ratifica- 
tion. He  might  even,  we  think,  have  gone  farther  than  he  did, 
and  might  have  told  the  jury  that  certain  acts,  if  proven,  would, 
of  themselves,  amount  to  a  ratification.  Evans  v.  Buchner^  1 
Heisk.  291.  It  might  be  a  question  worthy  of  consideration  whether 
Vol.  XXIV  — 45 
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the  act  of  re-insurance  in  another  company,  and  giving  notice  of 
the  death  of  Booker,  was  not  a  full  admission  of  an  interest  in 
Booker's  life,  without  which  they  could  nob  insure.  Bliss  on 
Insurance,  9. 

What  the  facts  are  upon  the  other  side  of  the  question,  that  the 
judge  should  have  pointed  out  to  the  jury,  we  do  not  perceive. 
There  were,  perhaps,  other  circumstances  bearing  upon  this  ques- 
tion, and  in  defendant's  favor  ;  but  we  are  of  opinion  that  there 
is  not  in  this  any  error  for  which  we  should  reverse. 

This  brings  us  to  the  consideration  of  the  other  grounds  of 
defense.  The  written  application  upon  which  the  policy  issued, 
and  which  was  signed  by  the  plaintiff  and  Edmund  J.  Booker,  in 
its  conclusion  contains  the  following:  '^It  is  hereby  declared  that 
the  above  are  fair  and  true  answers  to  the  foregoing  questions,  and 
it  is  agreed  by  the  undersigned  that  the  above  statements  shall 
form  the  basis  of  the  contract  for  assurance,  and  also  that  any 
untrue  or  fraudulent  answers,  or  any  suppression  of  facts  in  regard 
to  the  above-named  party's  health,  will  render  the  policy  null  and 
void  and  forfeit  all  payments  made  thereon."  Preceding  this,  are 
various  questions  and  answers,  and  it  is  argued  that  the  proof 
shows  that  some  of  these  answers  were  untrue,  and,  therefore,  the 
policy  is  void,  by  the  express  terms  of  the  contract  1st.  It  is 
stated  that  the  residence  of  said  Booker  was  in  New  Orleans,  Parish 
of  Orleans,  Louisiana;  whereas  the  proof  shows  that  his  residence 
was  at  the  time  in  Jefferson,  a  city  or  town  contiguous  to  New 
Orleans — his  place  of  business  being  in  New  Orleans.  2d.  It  is 
stated  that  the  occupation  of  said  Booker  was  that  of  merchant 
and  steamboat  agent;  whereas  the  proof  shows  that  he  was  steam- 
boat agent,  but  does  not  show  that  he  was  a  merchant.  3d.  The 
birthplace  of  said  Booker  is  stated  to  be  Ottaway  county,  Virginia; 
whereas  there  appears  to  be  no  such  county  as  Ottaway  in  the 
State  of  Virginia,  but  a  Nottaway  county.  4th.  This  question 
appears  in  the  application:  ''Have  you  ever  been  or  are  you  now 
employed  in  any  governmental  military  or  naval  service,  if  so,  hoW 
long  and  in  what?" — to  which  the  answer  is,  "Volunteer  in  C. 
S.  A.  four  years."  It  is  urged  that  the  proof  shows  he  was 
not  in  the  Confederate  States  army,  at  most,  more  than  one 
year. 

It  is  urged  that  these  answers  are  false  and  fraudulent,  and  avoid 
the  policy.     The  construction  of  the  language  above  quoted  from 
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the  written  application  has  been  questioned.  We  agree  with  the 
defendant's  counsel  that  the  language  means^  '^  that  any  untrue  or 
fraudalent  answers,"  referring  to  the  answers  previously  given  and 
set  forth  in  the  application^  '^  or  any  suppression  of  facts  in  regard 
to  the  above-named  party's  health — the  latter  provision  being  in 
general  terms — shall  avoid  the  policy;  and  that  the  untrue  and 
fraudulent  answers  need  not  necessarily  be  in  regard  to  the  party's 
health."  It  is  obvious  that  there  might  be  untrue  and  fraudulent 
answers,  not  directly  in  regard  to  the  party's  health,  and  yet 
seriously  affecting  the  risk. 

The  question,  however,  as  to  what  shall  constitute  untrue  and 
fraudulent  answers  in  the  true  and  fair  meaning  of  the  contract,  is 
the  question  of  doubt  and  difficulty.  According  to  the  authorities, 
the  question  seems  to  turn  upon  the  distinction  between  those 
statements  made  by  the  assured  in  the  application  or  policy  which 
are  held  to  be  warranties^  and  those  which  are  regarded  merely  as 
representations.  As  to  the  former,  it  seems  to  be  generally  held 
that  they  must  be  strictly  true,  whether  material  or  not.  Bliss  on 
Insurance,  34,  35  ;  Anderson  v.  Fitzgerald,  4  House  of  Lords,  484 ; 
Jennings  v.  Chefuzngo  Co.  Ins.  Co.,  2  Denio,  75.  As  to  the  latter, 
it  most  appear  that  they  were  made  with  a  fraudulent  intent,  or 
that  the  fact  or  circumstance  stated  was  material  to  the  risk.  Bliss 
on  Insurance,  §  36,  and  following,  and  various  authorities  there  cited. 

Great  uncertainty  seems  to  exist  as  to  what  shall  be  deemed  war* 
raniies,  and  what  representations;  and  it  appears  to  be  very  diffi- 
cult in  some  instances  to  place  the  distinction  upon  any  very  sound 
basis.  It  does  not  follow,  because  they  are  inserted  in  the  applica- 
tion or  policy,  that  they  are  warranties.  It  is  said  their  character 
will  depend  upon  the  form  of  expression  used,  the  apparent  pur- 
pose of  the  insertion,  and  sometimes  upon  the  connection  or  rela- 
tion to  the  other  parts  of  the  instrument.  Bliss  on  Insurance, 
^  43et  seq. 

Upon  this  question  the  authorities  are  in  apparent,  if  not  real, 
conflict  It  has  been  said  that  either  view  of  the  case  might  be 
well  sustained  by  authority.  The  question  is  manifestly  one  of 
great  importance  and  comparatively  new  in  the  courts  of  this  State. 
The  number  of  persons  who  resort  to  this  means  of  investment 
for  their  families  makes  it  important  that  their  rights  and  duties 
should  be  defined  and  understood.  The  contract  is  one  which 
imposes  upon  the  insurer  an  obligation  of  an  unusual  character. 
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and  the  performance  of  it  sometimes  becomes  yery  onerous;  and 
it  is  proper  that  they  should  be  guarded  against  fraud  and  impoei- 
tion,  and  that  the  utmost  good  faith  should  be  required  of  those  at 
whose  instance  they  undertake  these  obligations.  On  the  other 
hand,  they  should  not  be  allowed  to  insert,  as  parts  of  the  contract, 
terms  and  stipulations  of  matters  wholly  unimportant  and  imma- 
terial to  its  substance,  and  use  them  as  mere  traps  to  delude  the 
unsuspecting,  and  elude  the  just  responsibility  of  their  undertak- 
ing; for  it  will  be  observed,  that  by  the  terms  of  the  contract, false 
or  untrue  answers  or  statements  of  the  applicants,  avoid  not  only 
the  policy,  but  forfeit  all  payments  made  thereon. 

It  would  seem  to  be  gross  injustice  to  allow  this,  in  a  case  where 
the  insured  has  acted  in  the  utmost  good  faith,  and  honestly  dis- 
closed every  fact  material  to  be  known,  because,  merely  by  inad- 
vertence or  oversight,  an  error  of  fact  has  been  inserted  in  his 
application, — ^an  error  that  is  clearly  immaterial,  and  that  could 
not  by  possibility  have  affected  the  contract.  It  is  true  that  the 
parties  have  a  right  to  make  their  own  contract,  and  by  its  terms 
we  must  be  governed;  but  before  a  court  could  hold  a  policy  void, 
and  all  premiums  paid  thereon  forfeited,  because  statements  of  this 
character  in  the  application  turned  out  to  be  untrue,  they  should 
be  fully  satisfied  that  such  terms  were  fully  and  distinctly  agreed 
to  by  the  parties.  It  cannot  be  supposed  that  an  applicant  for 
insurance  would  agree  to  pay  annual  premiums  for  life,  for  the 
purpose  of  securing  the  payment  of  the  policy  to  his  family,  and 
agree  to  make  the  payment  of  any  part  of  the  sum  depend  upon 
the  literal  and  exact  accuracy  of  immaterial  facts,  to  the  import- 
ance of  which  his  attention  was  not  called.  An  applicant  states 
that  he  was  bom  in  a  certain  county  upon  a  certain  day — facts 
which  of  his  own  knowledge  he  cannot  know — and  upon  this  and 
other  warranties^  as  it  is  said,  a  policy  is  issued — the  premiums  are 
for  a  long  life-time  paid — upon  his  death  it  turns  out  that  he  was 
misinformed  as  to  the  county  of  his  birth,  and  that  in  reality  he 
made  himself  out  older  by  one  month  than  he  really  was — an  error 
in  favor  of  the  insurer.  Should  thid  avoid  the  contract,  when  it 
was  not  regarded  as  material,  and  there  was  and  could  have  been 
no  fraudulent  purpose?    Other  illustrations  might  be  given. 

To  avoid  the  harshness  and  gross  injustice  of  such  constructions 
it  has  been  held  that  statements  of  this  character  shall  be  held  as 
representations  rather  than  warrarities,  unless  the  contrary  clearly 
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appears.  Bliss  on  Insurance.  The  statements  in  this  case  are 
called  in  the  policy  represerUaiions.  This,  of  itself,  would  not  be 
Tery  important;  bat  as  the  statements  in  question  are  not,  in 
express  terms,  made  warranties^  we  are  left  to  determine  their  true 
character  upon  a  fair  and  just  Construction  of  the  policy  and  the 
application  upon  which  it  was  issued.  And  in  determining  the 
question  whether  these  statements  are  to  be  regarded  as  warrarUies 
or  represerUations,  we  may  look  to  the  question  whether  these  were 
acted  upon  by  the  company  and  treated  as  material.  2  Pars, 
on  Cont.  446. 

Shall  we  hold,  upon  this  contract,  that  the  policy  was  issued 
upon  the  warranty  that  the  assured  was  born  in  Ottoway  county, 
Virginia,  when  with  slight  attention  it  must  have  been  known  to 
both  parties  that  there  was  no  such  county  ?  This  was  clearly  but 
a  clerical  mistake,  and  we  think  it  could  not  by  possibility  have 
misled  or  deceived  the  defendants,  and  the  court  below  was  correct 
in  holding  that  this  was  immaterial.  Regarding,  as  we  must,  the 
substance  of  this  contract,  we  cannot  agree  that  the  rights  of  the 
parties  shall  be  made  to  depend  upon  a  question  like  this.  2d.. 
Shall  we  hold  that  the  effect  of  this  policy  is  to  depend  upon  the 
literal  truth  of  the  statement  that  the  assured,  at  the  date  of  the 
policy,  resided  in  New  Orleans  ?  Did  the  policy  so  stipulate  and 
agree  ?  For  what  purpose  was  this  statement  required  ?  Was  it 
to  enable  the  defendant  to  determine  whether  or  not  to  accept  the 
risk  ?  We  agree  with  the  defendant's  counsel,  that  it  is  not  the 
province  of  the  court  or  jury,  in  every  case,  to  determine  whether 
or  not  the  statement  in  question  was  material  to  the  risk.  If  the 
insurer  regard  it  as  material  to  the  risk  in  making  the  contract, 
then  it  must  be  so  treated ;  for  it  is  for  the  insurer  to  determine 
whether  or  not  the  fact  is  material.  But  did  the  defendant  regard 
this  statement  as  material  ?  We  think  there  is  no  difficulty  in 
holding  that  it  did  not ;  and  the  contract  furnishes  satisfactory  evi- 
dence upon  this  question.  If  the  company  regarded  the  exact  spot 
of  his  residence  as  material,  why  were  they  satisfied  with  the  gen- 
eral statement  that  he  resided  in  the  city  of  New  Orleans —  a  city 
covering  a  large  space  of  territory,  and  doubtless  embracing  locali- 
ties considered  more  or  less  healthy  ?  Why  was  not  the  ward, 
street,  and  number  required  ?  And  again,  if  the  residence  of  the 
assured  in  the  city  of  New  Orleans  was  regarded  as  material,  why 
was  he  not  required  to  remain  there  P    The  policy  upon  its  face 
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:Contaiiis  a  stipulation,  that  the  assured  shall  not,  without  consent 
iu  writing,  pass  beyond  the  settled  limits  of  the  United  States,  the 
British  Provinces  of  the  two  Canadas,  Nova  Scotia  or  New  Bruns- 
wick, or  shall  not,  without  such  previous  consent,  visit  those  parts 
of  the  United  States  which  lie  in  the  malarious  districts  of  the 
South,  etc.,  etc.  It  is  manifest  from  this,  that  with  the  exception 
stated,  the  assured  was  at  liberty  to  remove  to  any  place  he  might 
-desire ;  and  if  the  assured  had  in  reality  resided  in  the  city  of  New 
Orleans  at  the  date  of  the  policy,  he  could  assuredly,  on  the  next 
day,  have  removed  to  Jefferson,  without  affecting  the  policy.  If 
this  be  true,  how  is  it  possible  that  the  insurers  could  have  regarded 
it  as  important  that  on  the  5th  of  October,  1866,  the  assured  should 
have  resided  at  New  Orleans,  and  not  at  Jefferson,  while  on  the 
next  day  they  were  wiUing  he  should  be  at  liberty  to  remove  from 
the  one  place  to  the  other  at  pleasure  ?  We  conclude  that  this  state* 
ment  was  not  received  and  acted  upon  as  a  warranty  of  a  fact,  upon 
which,  in  any  degree,  the  risk  was  assumed.  It  was  regarded  as 
proper,  that  the  residence  of  the  assured  should  be  known,  in  order 
4;o  enable  the  company  to  communicate  with  him,  to  obtain  infor- 
mation in  regard  to  him,  and  for  other  purposes.  It  was  merely 
for  the  purpose  of  furnishing  to  the  company  means  of  informa- 
tion which  they  seemed  to  have  obtained  to  their  satisfaction  ;  and 
:for  this  purpose  the  statement  was  made. 

We  are  of  opinion  that  the  circuit  judge  was  not  in  error  in 
instructing  the  jury  that  the  policy  would  not  be  avoided  by  proof 
that  at  its  date  the  assured  resided  at  Jefferson,  a  place  contiguous 
to  New  Orleans,  unless  it  was  affirmatively  made  to  appear  that  the 
statement  was  fraudulently  made,  or  was  material  to  the  risk. 

With  regard  to  the  occupation  of  the  assured,  and  his  service  in 
the  Confederate  army,  the  circuit  judge  instructed  the  jury,  that 
the  assured  having  stated  that  his  occupation  was  merchant  and 
steamboat  agent,  proof  that  he  was  steamboat  agent,  without  proof 
that  he  was  also  merchant  —  and  that  the  assured  having  stated 
that  he  had  been  a  volunteer  in  the  Confederate  States  army  four 
years,  the  proof  only  showing  that  he  was  in  said  army  one  year  — 
the  policy  would  not  be  on  either  of  these  grounds  avoided. 

We  cannot  say  that  there  is  any  material  error  in  this  against  the 
company.  Waiving  the  questions  whether  these  represefUations  are 
to  be  considered  as  warranties,  and  important  —  where  the  forfeit* 
nre  of  the  entire  contract  is  sought  upon  questions  of  this  chA^ 
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acter,  we  think  the  insarers  should  be  required  to  prove  affirma- 
tively that  the  statements  are  not  true,  and  not  simply  to  leave  it 
to  the  jury  to  infer  that  the  statements  are  false,  because  the  proof 
does  not  affirmatively  show  that  they  are  true. 

While,  therefore,  we  think  the  circuit  judge  erred  in  construing 
the  language  contained  in  the  application  to  mean,  that  the  untrue 
answers  or  suppressions  of  fact  which  were  declared  to  be  a  forfeit- 
ure of  the  contract,  included  only  those  untrue  answers  or  sup- 
pressions of  fact  which  related  to  the  party's  health ;  yet  when  he 
came  to  charge  specifically  upon  the  facts,  which  it  was  alleged 
were  the  untrue  answers  and  suppressions  of  fact,  which  avoided 
the  policy,  the  court  charged  correctly,  that  the  facts  claimed  to  be 
established  by  the  defense  would  not  defeat  the  policy.  Being  cor* 
rect  in  this,  the  direct  application  of  the  law  to  the  facts  in  proof, 
the  error  was  not  material. 

It  cannot  be  doubted  that  these  grounds  of  defense  would  be 
regarded  as  having  but  little  weight,  were  they  presented  in  a  case 
where  the  premiums  had  been  regularly  paid,  and  the  policy  kept 
up  for  years  ;  and  yet  their  force  must  be  governed  by  the  same 
rules  in  the  pi'esent  case.  They  cannot  be  allowed  to  have  any 
additional  weight  from  the  apparent  want  of  merits  of  the  plain- 
tifiPs  claim  upon  the  first  grounds. 

If\in  reality  the  policy  be  regarded  as  binding,  by  an  actual  and 
bona  fide  delivery,  without  fraud,  for  a  consideration  that  was 
accepted,  then  it  must  have  the  same  force  and  effect,  and  be  gov- 
erned by  the  same  rules  as  any  other. 

It  is  important  that  these  questions  be  determined  upon  princi- 
ples alike  fair  and  just  to  the  parties  upon  both  sides.  And  while 
it  is  true  the  apparent  merits  of  the  plaintiff's  claim  are  not  so 
strong  as  in  cases  where  the  premiums  have  been  actually  paid  ; 
yet  we  think  the  case  turns  upon  the  question,  whether  the  con- 
tract was  in  fact  entered  into  and  complete,  was  the  risk  assumed? 
If  the  company,  through  its  agent,  chose  to  assume  the  risk  alone 
in  consideration  of  Booker's  note,  the  result  in  law  is  the  same  as 
if  the  money  had  been  paid. 

Without  reviewing  the  various  propositions  of  law  submitted  to 
be  charged  upon  by  the  circuit  judge,  we  are  of  opinion  that  the 
charge  was  substantially  correct  upon  the  questions  of  fact  raised 
by  the  record. 

Affirm  ths  judgment. 
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(9  HelBk.  706  ) 
Conner n&n  —  by  fctetor, 

PlAintiff  sent  cotton  to  his  agent  with  directions  to  forward  it  to  defendants,, 
who  were  commission  merchants,  to  be  sold  on  plaintiffs  account.  The 
agent  shipped  it  to  defendants  in  his  own  name  and  as  his  property  and 
they  sold  it  according  to  his  instructions  and  remitted  the  proceeds  to  him. 
The  defendants  acted  in  good  faith  and  without  knowledge  of  plaintifTa 
title.  Meld,  that  defendants  were  not  liable  to  plaintiff  for  a  conversion  of 
the  cotton. 

To  render  a  factor  liable  for  conversion  of  goods,  demand  must  be  made  while 
the  property  or  its  proceeds  are  in  his  hands,  or  it  must  be  shown  that  he 
had  notice  of  the  owner's  rights,  or  of  the  want  of  title  of  the  party  plac- 
ing the  goods  in  his  hands. 

ACTION  to  recover  the  valne  of  cotton  sold  by  defendant.    The 
opinion  states  the  case. 

Parham  £  Williamson,  Logwoody  Micou  £  FolkeSy  for  appellant. 
Tlwrnas  B.  Turley,  Wright,  McKissiek  &  Wright,  for  appellee. 

Freeman,  J.  The  declaration  in  this  case  contains  two  counts^ 
one  in  trover,  the  other  for  money  had  and  received  by  the  defend- 
ants to  the  plaintiffs'  use.  The  pleas  are,  not  guilty  as  to  the  coant 
in  trover,  and  not  indebted  as  to  the  other  count.  The  facts  are 
briefly  these: 

The  plaintiffs,  Turk  &  Hawkins,  lived  in  Tunica  county,  Missis- 
sippi, and  were,  in  the  year  1869,  engaged  in  farming.  Turk,  being 
sick  at  the  time,  sent  three  bales  of  cotton  by  one  Samuel  Smith, 
to  Commerce  landing,  on  the  Mississippi  river,  to  be  shipped  to  the 
defendants,  A.  J.  Boach  &  Co.,  who  were  his  commission  merchants 
in  the  city  of  Memphis,  and  to  whom  he  owed  about  $100.  Turk 
gave  Smith  the  card  of  A.  J.  Boach  &  Co.,  telling  him  to  give  it  to 
a  Mr.  Mosely  who  was  the  shipping  agent  at  Commerce,  and  tell 
him  that  he  had  sent  the  cotton  and  wanted  it  shipped  to  A.  J. 
Boach  &  Co.    The  cotton  was  marked  A*  T.,  but  belonged  to  Turk 
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&  Hawkins.  One  J.  W.  Ware  was  at  the  time  the  clerk  of  Mosely, 
and  attending  to  all  the  shipping  business  for  him  when  absent. 
Mosely  was  absent  when  the  cotton  arriyed,  and  Smith  delivered  it 
to  Ware  with  the  card  and  directions  of  Turk.  Ware,  instead  of 
shipping  the  cotton  as  directed,  sent  it  in  his  own  name  to  A.  J. 
Boach  &  Co.,  accompanied  by  the  following  letter: 

**A.  J.  SoACH  &  Co.: 

'^Gektlembn  : — I  ship  you  three  bales  of  cotton  per  steamer 
Des  Arc  to-day,  which  yon  will  please  hold  until  further  orders, 
and  oblige 

"  Yours  truly, 

"J.  W.  Wabb.'* 

In  obedience  to  these  instructions,  the  defendants  received  the 
cotton,  on  presenting  a  bill  of  lading  which  had  been  forwarded 
them,  showing  its  shipment  by  Ware  from  Commerce.  A  few  days 
after  the  cotton  was  received  by  Boach  &  Co.,  a  man  called  at  their 
place  of  business,  claiming  to  be  J.  W.  Ware,  and  asked  if  they  had 
received  the  cotton,  and  the  letter  above  cited,  upon  being  answered 
in  the  affirmative,  he  directed  them  to  sell  it  and  pay  him  the  pro- 
ceeds. Thereupon,  Boach  &  Co.  sold  the  cotton,  but  refused  to 
pay  the  proceeds  to  Ware  unless  he  proved  to  them  that  he  was  the 
author  of  the  above  letter.  Ware  then  brought  a  Mr.  Yoorhies,  a 
gentleman  well  known  in  Memphis,  who  identified  him  as  the  J. 
W.  Ware  he  represented  himself  to  be,  and  the  money  was  paid  to 
him.  It  is  shown  that  the  firm  had  no  acquaintance  with  Ware, 
but  knew  from  hearsay  that  such  a  man  lived  at  Commerce  land- 
ing, and  was  connected  with  the  shipping  business.  Ware,  soon 
after  this,  absconded.  Turk  a  short  time  afterward  went  to  Mem- 
phis, called  on  Boach  &  Co.,  inquired  for  his  cotton,  and  found 
that  the  firm  knew  nothing  of  any  cotton  having  been  shipped  to 
them  by  him,  but  ascertained  the  fEicts  as  above  stated.  Turk  there* 
upon  demanded  the  proceeds  of  the  cotton  from  Boach  &  Co.,  which 
was  refused,  when  this  suit  was  brought  The  judge  in  the  court 
below  instructed  the  jury  substantially,  that  the  plaintiffs  were 
entitled  to  recover  on  the  above  facts,  and  a  verdict  was  accordingly 
rendered,  from  which  the  defendants  have  appealed.  The  question 
is,  whether  on  these  facts  the  verdict  was  proper  ?  There  can  be 
no  doubt  that  the  instructions  are  sustained  by  the  case  of  Taylor^ 
Cole  J  McLeod  v.  Pope,  5  CoL  413,  and  we  are  called  upon  ta 
Vol.  XXIV.  —46 
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review  that  decision.  In  that  case  Pope,  a  planter,  in  Mississippi, 
employed  Armstrong  to  take  charge  of  his  cotton  and  deliver  it  to 
Meacham  &  Galbraith  at  Memphis.  Armstrong  took  the  cotton  to 
Memphis,  and  in  violation  of  his  duty,  put  it  into  the  possession 
of  Taylor,  Cole  &  McLeod,  and  employed  them  to  sell  it  on  his 
account,  representing  to  them  that  he  was  the  owner.  Taylor,  Cole 
&  McLeod,  without  notice  that  the  cotton  was  not  his,  sold  it  and 
paid  the  money  over  to  Armstrong,  who  absconded  with  it  Pope 
thereupon  brought  an  action  in  trover  against  Taylor,  Cole  &  Mc- 
Leod, and  recovered ;  and  this  verdict  was  held  to  be  correct.  The 
rule  is  settled  that  a  party  can  convey  no  more  title  than  he  pos- 
sesses, to  personal  property  of  this  character.  The  delivery  of  the 
cotton  to  Armstrong,  for  the  purpose  of  being  placed  in  the  hands 
of  Meacham  &  Galbraith,  did  not  authorize  its  delivery  to  other 
parties  ;  and  he  had  no  authority  to  convey  a  title  to  any  one,  how- 
ever innocent  that  party  might  be.  We  think  the  question  in  that 
case  was  not  one  of  title  to  the  cotton,  but  whether  the  parties 
were  guilty  of  a  conversion  of  a  trust,  and  therefore  liable  to  Pope. 
It  may  be  conceded  in  the  present  case  that  the  plaintiffs  were 
entitled  to  recover  the  cotton  from  Roach  &  Go.  on  demand  and  a 
refusal  to  deliver.  It  would  seem  very  doubtful,  however,  whether 
they  could  sustain  an  action  of  trover,  without  demand  and  a 
refusal  to  deliver,  on  the  part  of  Roach  &  Co.,  even  though  the 
cotton  had  been  in  their  possession  at  the  time  the  suit  com- 
menced, as  that  firm  had  come  into  the  possession  of  the  cotton 
innocently  through  the  plaintiff's  agent,  to  whose  care  it  had  been 
committed.  It  may  also  be  conceded  that  after  the  sale  of  the  cot- 
ton, and  before  the  money  was  parid  over  and  had  passed  from  the 
hands  of  Roach  &  Co.,  upon  demand  and  refusal,  the  plaintiffs 
could  have  recovered.  But  Roach  &  Co.  did  not  have  the  possession 
and  control  of  the  plaintiff's  cotton,  nor  of  its  proceeds,  at  the 
time  of  the  demand.  It  is  evident,  then,  that  if  the  plaintiffs 
recover  in  this  case,  it  must  be  for  a  conversion  of  the  cotton  by 
parties  who  had  no  knowledge  of  their  title  or  claim,  and  who 
never  for  a  moment  claimed  adversely  to  their  rights.  It  is  equally 
clear  that  we  must  force  upon  the  defendants  the  position  of 
antagonism  to  the  rights  of  the  plaintiffs,  contrary  to  the  facts  of 
the  case,  and  assume  that  they  are  guilty  of  a  tortious  conver- 
sion, when  it  is  evident  that  had  they  known  of  the  plaintiffs'  title 
they  would  most  readily  have  yielded  to  it.     Can  such  a  liability 
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be  based  on  sound  principle?  We  think  not  The  principal  case 
on  which  the  opinion  in  5th  Ooldwell  i*est8^  or  the  case  cited  as 
illustrating  the  rule,  is  Saltus  v.  Everett,  20  Wend.  268.  The  facts 
of  that  case,  as  given  by  Judge  Smith,  are,  that  Bridge  &  Vose 
shipped  a  quantity  of  lead  from  New  Orleans  to  New  York  by  the 
brig  Dove,  of  which  Collins  was  master,  consigned  to  Tafts,  Ever- 
ett &  Barrett,  New  York,  on  account  of  Everett.  The  Dove  pat 
into  Noi'folk'in  distress,  and  Collins  re-shipped  the  lead  upon  the 
schooner  Dusty  Miller^  taking  from  the  master  a  bill  of  lading,  in 
which  Collins  was  named  as  consignee.  Upon  the  arrival  of  the  lead 
in  New  York,  Collins  ordered  it  to  be  delivered  to  Coffin  &  Cart- 
wright,  who  afterward  sold  it  to  Saltus.  Neither  Coffin,  Cart- 
wright  nor  Saltus,  to  whom  it  was  sold,  had  any  notice  of  Everett's 
title.  Everett  demanded  the  lead  from  Saltus,  who  refused  to 
deliver  it,  and  thereupon  Everett  sued  Saltus  in  trover,  and  gained 
a  verdict.  This  verdict  was  sustained  in  the  New  York  Court  of 
Errors,  and  we  concede  properly  sustained  on  the  authorities  cited. 
Lickbarrow  v.  MaaoUj  vol.  1,  part  2,  of  Smith's  Leading  Cases, 
1089,  et  seq.  But  does  that  case  support  the  conclusion  the  court 
reached  in  the  case  in  6th  Coldwell,  or  the  one  now  before  us  ? 
We  think  not  A  demand  for  the  lead  was  made  upon  Saltus,  who 
claimed  it  as  his  own,  as  purchaser;  and  thus  set  up  an  adverse 
right  to  it  as  against  the  true  owner,  Everett.  This  might  well 
warrant  the  court  in  holding  that  he  was  guilty  of  a  conversion. 
It  was  the  assertion  of  an  adverse  claim  to  that  of  the  true  owner. 
It  is  true  he  had  sold  the  lead;  but  as  a  matter  of  course,  having 
sold  it  as  his  own,  he  held  the  proceeds  when  the  demand  was 
made;  and  the  demand,  as  shown  in  the  statement  of  the  case,  was 
for  the  ''delivery  of  the  lead  or  its  proceeds."  The  reasoning  of 
the  court  is  based  on  the  simple  question  of  the  claim  of  the  title 
on  the  part  of  Everett,  the  original  consignee  and  owner,  and  the 
purchaser,  Saltus,  asserting  an  adverse  title  under  his  purchase 
from  Coffin  &  Cartwi'ight,  the  agents  of  Collins,  the  master.  An 
action  for  a  conversion  may  well  be  sustained  against  a  party  who 
has  obtained  possession  of  another's  property  and  refuses  to  deliver 
it ;  or  has  sold  it,  pat  the  money  in  his  pocket,  and  refuses  to 
account  for  its  proceeds.  So  also  the  unreported  case  referred  to 
by  Judge  Smith,  of  Hull  v.  Walker,  was  a  case  where  Goodman  & 
Means,  to  whom  the  cotton  of  Hull  had  been  sent  for  storage  only, 
had  sold  it  to  Walker.    Hull  brought  suit  against  Walker,  the  pur- 


364  TENNESSEE, 


Roach  V.  Turk. 


chaser,  for  a  conversion,  and  recovered.  We  yield  onr  assent  to 
these  decisions;  but  we  think  the  distinction  between  them,  the  5th 
Goldwell  case,  and  the  case  in  hand,  is  broad,  clear,  and  well 
defined.  The  material  fact  in  which  the  two  cases  referred  to  dif- 
fer from  the  one  in  hand  is,  that  both  were  cases  against  the  pur- 
chaser,  neither  against  a  factor  after  paynient  of  the  money  of  his 
consignor  with  no  notice  of  title.  Here  the  parties  sued  are  not  the 
purchasers  of  the  property  from  one  having  no  authority  to  sell  or 
having  no  title  himself,  and  therefore  unable  to  convey  any  of  his 
vendee;  but  innocent  agents  or  factors  who  have  simply  received 
the  cotton  in  the  regular  course  of  their  business  sold  it  as  agents 
for  one  who  had  consigned  it  to  them,  and  paid  over  the  proceeds 
to  him.  They  had  no  knowledge  of  the  plaintiffs'  title  to  the  cotton. 
They  have  acted  with  prudence  and  circumspection,  and  have  been 
guilty  of  no  negligence.  They  not  only  had  no  knowledge  of  the 
plaintiffs'  title,  but  no  means  by  which  to  ascertain  that  such 
title  existed;  for  the  cotton  had  nothing  about  it  to  indicate  cer- 
tainly from  whom  Ware  had  received  it,  much  less  was  there  any 
thing  in  the  facts  to  give  the  slightest  notice  of  his  fraudulent  con- 
duet  or  put  the  defendants  on  inquiry  as  to  his  title.  It  is  clear 
that  if  these  defendants  had  known  the  facts  they  would  not  only 
have  refused  to  claim  adversely  to  the  plaintiffs'  title,  but  would 
cheerfully  have  acknowledged  and  recognized  it.  Both  their  inter- 
est and  duty  would  have  prompted  such  recognition.  They  did 
not  hold  or  at  any  time  claim  an  adverse  right  to  the  plaintiffs.  It 
was  impossible  they  could  have  done  so,  because  they  had  no  knowl- 
edge of  the  existence  of  such  a  right.  Can  it  then  be  fairly  main- 
tained that  they  stand  in  the  same  position  as  a  purchaser  of  the 
cotton  would  occupy,  who  had  it  in  possession  and  refused  to 
deliver  it  to  the  plaintiffs,  after  learning  the  facts  of  their  title,  and 
how  by  Wai*e's  fraud  their  agent  had  lost  possession  of  it?  Or 
would  they  stand  in  the  position  of  a  purchaser  who  had  sold  the 
cotton  and  had  its  proceeds  ?  We  think  not.  The  case  of  the  pur- 
chaser is  the  assertion  of  an  adverse  claim  to  the  right  of  the  true 
owner,  while  the  case  at  bar  lacks  that  element  entirely;  and  such 
an  attitude  can  only  be  forced  upon  these  defendants  arbitrarily 
and  contrary  to  the  facts.  The  action  is  trover  and  necessarily 
involves  the  idea  of  a  tort,  of  a  wrong  done  to  the  plaintiffs'  right 
and  against  it  Oreenleaf ,  in  vol.  2,  §  642,  defines  a  **  conversion 
in  the  sense  of  the  law  of  trover, '^  to  consiBt  '^  either  in  the  appro* 
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prlation  of  the  thing  to  the  party's  own  use  and  beneficial  enjoy- 
ment,  or  in  its  destruction,  or  in  exercising  dominion  over  it  in 
exclusion  or  defiance  of  the  plaintiff's  right,  or  withholding  the  poS' 
session  from  the  plaintiff  under  a  claim  of  title  inconsistent  with  his 
own."  2  N,  Y.  293;  8  Johns.  445;  15  id.  430;  20  Law  &  Eq.  461; 
1  N.  Y.  523.  Again  in  section  642:  *^  A  mere. purchase  of  goods  in 
good  faith  from  one  who  has  no  right  to  sell  them  is  not  a  conver- 
sion of  them  against  the  lawful  owner  until  his  title  has  been  made 
known  and  resisted.^'  M'Combie  v.  Davies,  6  East,  538;  Baldwin 
V.  Cole,  6  Mod.  212.  The  case  in  East  is  very  much  like  the  pres- 
ent, and  sustains  the  position  of  the  liability  of  a  party  who  has 
obtained  goods  of  a  principal  from  an  unauthorized  agent,  and 
makes  him  liable  for  a  conversion,  but  requires  a  withholding  of 
possession  by  the  purchaser  or  pledgee,  after  demand  and  a  knowl- 
edge of  the  principal's  title.  It  is  clear,  beyond  question,  that 
there  can  be  no  conversion  in  a  case  like  this,  without  an  adverse 
holding  or  claim  as  against  the  title  of  the  true  owner,  which  neces- 
sarily involves  a  knowledge  of  such  title,  and  until  such  knowledge 
is  fixed  on  the  party  in  possession,  or  who  has  been  in  the  posses- 
sion of  the  property,  he  cannot,  in  the  language  of  Mr.  Greenleaf, 
be  said  to  **  exercise  dominion  over  it  in  exclusion  or  in  defiance  of 
the  plaintiff's  right,  or  to  withhold  the  possession  from  the  plaintiff 
under  a  claim  of  title  inconsistent  with  the  title  of  the  true  owner." 
When  the  circumstances  do  not  of  themselves  amount  to  an  actual 
conversion,  a  demand  and  refusal  before  commencement  of  the  suit 
must  be  proven,  and  the  refusal,  says  Mr.  Greenleaf,  '^  must  be 
absolute  amounting  to  a  denial  of  the  plaintiff's  title  to  the  posses- 
sion."   2d  vol.,  §  644. 

We  know  it  is  sometimes  loosely  said  in  cases,  that  any  unau- 
thorized act  of  dominion  over  the  property  of  another  is  a  conver- 
sion, but  on  looking  into  the  facts  of  these  cases  it  will  be  found 
that  it  was  always  meant  that  such  unauthorized  dominion  or  con- 
trol had  in  it  the  element  of  an  assertion  of  adverse  right  or  claim 
to  that  of  the  true  owner,  and  without  this  there  can  be,  on  sound 
principle,  no  conversion.  Upon  this  reasoning,  and  the  authori- 
ties we  have  cited,  it  is  clear  that  while  the  agent,  Ware,  had  no 
power  to  sell  or  convey  the  title  to  the  cotton,  and  could  communi- 
cate none  to  the  defendants.  Roach  &  Co.,  and  while  the  cotton  in 
the  hands  of  Roach  &  Co.,  or  their  vendees,  might  be  recovered  by 
the  plaintiffs ;  yet,  we  hold  that  the  mere  iict  of  selling  the  cotton 
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as  factors,  with  no  knowledge  of  the  plaintiffs'  title,  could  not 
make  Roach  &  Go.  liable  for  a  conTersion«  We  cannot  admit  the 
correctness  of  the  dedaction,  in  the  5th  Goldwell  case,  drawn  from 
cases  holding  that  the  agent,  not  having  power  to  sell,  can  commu- 
nicate no  title  to  a  vendee,  and  that  it  therefore  follows  that  an 
innocent  factor,  with  no  knowledge  of  the  agent's  violation  of  his 
trust,  who  in  the  exercise  of  ordinary  prudence  and  caution  sells  the 
property  placed  in  his  hands  by  one  who  has  possession  of  it,  and 
therefore  Si  prima  facie  title  to  it,  is  guilty  of  a  conversion  and  lia- 
ble in  trover  to  the  true  owner,  nothing  more  appearing.  We  hold 
that  in  order  to  make  the  factor  liable,  a  demand  must  be  made 
while  the  property  or  its  proceeds  is  in  his  hands,  or  notice  of  the 
owner's  title,  or  the  want  of  title  on  the  part  of  the  i>arty  placing 
it  in  his  hands,  must  be  brought  home  to  him,  and  thus  fix  upon 
him  a  wrongful  assertion  of  dominion  and  control  over  another's 
property,  and  in  defiance  of  his  right.  We,  therefore,  overrule  the 
opinion  of  the  court  in  the  case  of  Taylor,  Oole  <&  MeLeod  v.  PapBy 
in  5  Cold.,  as  unsound  in  principle  and  unsustained  by  authority. 
We  think  the  principle  we  have  adopted  in  this  opinion  will  reach 
the  justice  of  such  cases.  The  factor,  in  a  case  like  the  one  before 
us,  has  no  knowledge  of  the  title  of  the  plaintiffs,  nor  has  he  the 
means  of  knowledge.  He  has  no  means  of  knowing  from  whom 
the  party  who  sends  the  cotton  to  him  has  obtained  it  It  has  noth- 
ing about  it  by  which  its  former  owner  can  be  traced.  He  ought  not 
to  be  required  to  examine  and  verify  the  title  of  all  the  cotton  or 
other  produce  shipped  to  him  for  sale.  This  would  burden  trade 
too  heavily.  On  the  contrary,  the  owner  who  ships  his  cotton  to  a 
commission  merchant  chooses  his  own  agent  for  such  shipment,  and 
in  this  age  of  rapid  communication  can,  either  by  mail  or  telegraphy 
at  all  times  inform  the  factor  of  the  shipment,  and  thus,  with 
little  trouble  and  expense,  protect  himself  from  danger.  Having 
the  means  of  protection  in  his  own  hands,  if  he  fail  to  use  them, 
it  is  his  own  fault  He  has  full  remedy  for  any  wrong  done  him 
by  suit  against  his  fraudulent  agent,  or  against  any  purchaser  in 
whose  hands  he  may  find  his  property  or  its  proceeds,  and  he 
should  not  be  permitted  to  hold  liable  an  innocent  factor  who  has 
neither  his  goods  nor  their  proceeds  in  his  possession. 

I%e  case  will  be  reversed  and  remanded  for  a  new  trioL 
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InUreH^Bate  of,  qfter maturUy  of  obHgaUon,    Oonfikt of  Uno$  'Lmm  imMmlnf 

promisMry  notes. 

Where  there  is  a  uniform  rate  of  interest,  and  a  conventional  rate  fixed  hj 
statute,  a  contract  in  writing  to  pay  a  debt  with  interest  at  a  given  rate 
from  a  designated  date,  carries  the  conventional  rate  as  well  after  as  before 
maturity.* 

A,  residing  in  Mississippi,  sold  cotton  to  B,  a  resident  of  Tennessee,  and  re- 
ceived therefor  the  note  of  B,  under  seal,  dated  in  Mississippi,  but  payable 
in  Tennessee  to  the  order  of  D,  a  resident  of  Mississippi,  who  indorsed  it. 
It  was  a  condition  of  the  sale  that  the  note  should  be  indorsed  by  the  de- 
fendant,  a  resident  of  Tennessee.  The  defendant,  with  knowledge  of  the 
facts,  indorsed  the  note  in  Tennessee,  and  it  was  there  delivered  to  A,  and  by 
him  sold  to  plaintiff,  who  was  ignorant  of  the  facts.  The  defendant  was  the 
last  indorser.  The  note  bore  a  rate  of  interest  lawful  in  Mississippi  but  not 
in  Tennessee.  Held,  that  the  note  so  far  as  related  to  the  defendant  was  gov* 
emed  by  the  laws  of  Mississippi  and  was  valid ;  there  was  an  implied  war- 
ranty on  defendant's  part  that  the  note  was  a  valid  contract  and  executed  ia 
a  State  where  the  interest  demanded  was  lawful. 
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GTION  on  a  note.    The  opinion  states  the  case* 


Oantt  4k  McDowell,  Harris  J  Wihon,  Kortr&M  <t  Orafi^  tor 
appellant. 

James  Wickersham,  Beecher  S  BeJehsr,  Myers  di  Sneed,  for 
appellee. 

Skbed,  J.  This  action  was  brought  in  the  Oommon  Law  and 
Chancery  Court  of  the  city  of  Memphis,  on  the  14th  of  January, 
1861,  upon  a  note  executed  by  A.  Street  &  Co.  to  J.  C.  Dougherty, 
in  words  and  figures  as  follows  : 

''$4,716.64  Holly  Sprikqb,  Miss.,  Aug.  ISih,  1859. 

**  On  the  first  day  of  January,  1861, 1  promise  to  pay  to  the  order 
of  J.  C.  Dougherty,  four  thousand  seven  hundred  and  sixteen 
oMars  and  sixty-four  cents,  at  the  Bank  of  Memphis,  at  Memphis, 

*  See,  contra,  Eaton  v.  Boissoiumft,  ante,  p.  68. 
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Tennessee,  for  value  received,  with  ten  per  cent  interest  from  the 
first  day  of  March  next.    Witness  my  hand  and  seal. 

"  A.  Street  &  Co.'' 

The  note  was  given  for  a  crop  of  cotton  raised  by  Alexander  on 
his  plantation  near  Holly  Springs,  Mississippi — where  he  resided 
and  in  which  State  the  payee  also  lived — ^which  was  sold  by  Alex- 
ander to  Street  &  Co.,  the  latter  residing  in  Memphis.  The  note 
was  indorsed  in  blank  by  the  payee,  Dougherty,  by  A.  J.  Mont- 
gomery, N.  B .  Forrest  and  John  Overton,  the  latter  indicating  his 
post-office,  Nashville,  Tenn.,  under  his  indorsement  Upon  the 
trial  the  verdict  and  judgment  were  for  Bolton,  the  hoi  against 
the  makers  and  each  of  the  indorsers,  except  Forrest,  who  was  re- 
leased upon  the  plea  of  a  discharge  in  bankruptcy,  and  Mont- 
gomery, who,  during  the  progress  of  the  cause,  had  already  suf- 
fered judgment,  to  the  end  that  the  objection  to  his  competency  as 
a  witness  might  thereby  be  avoided.  The  judgment  was  rendered 
on  the  18th  of  December,  1868,  and  for  the  sum  of  $8,866.34,  the 
interest  at  the  rate  of  ten  per  cenf  per  annum  having  been  com- 
puted from  the  1st  day  of  March,  1860,  up  to  the  day  of  the 
judgment.  The  defendant,  John  Overton,  alone  has  appealed  in 
error. 

It  may  be  proper  to  remark  that  this  same  case  was  before  this 
court  in  1866,  upon  the  question  of  the  validity  of  the  contract  on 
its  face,  the  plaintiff,  Bolton,  having  been  repelled  from  the  coart 
below  upon  the  ground  that  the  note  being  usurious  and  void  on 
its  face,  under  the  laws  of  Tennessee,  the  contract  could  not  be 
enforced  in  the  courts  of  this  State.  This  court  reversed  the 
action  of  the  court  below  and  remanded  the  case  for  trial ;  the  ooarfc 
being  of  opinion  that  a  contract,  valid  either  in  the  State  in  which 
it  was  made  or  in  that  where  it  is  to  be  performed,  may  be  enforced 
in  the  courts  of  either,  and  was  not  void  or  usurious  upon  its  face; 
that  ten  per  cent  interest  being  a  lawful  rate  of  interest  in  Mis- 
sissippi in  August,  1859,  the  fact  that  the  contract  was  to  be  per- 
formed in  this  Stato,  where  the  only  lawful  rate  at  the  time  was 
six  per  cent,  did  not  render  the  paper  usurious  on  its  face,  if  the 
transaction  was  bona  fide  and  not  a  mere  disguise  to  evade  the  usury 
laws  of  this  State.  And  this  proposition  is  not  now  controverted 
at  the  bar,  but  is  conceded  to  be  sound,  as  held  by  this  court  in 
that  and  other  cases.    3  Head,  249.     The  declaration  was  that  the 
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contract  was  a  Mississippi  contract,  and  the  defendant's  plea  denies 
it^  and  asserts  that  the  note  was  made  and  indorsed  at  Memphis, 
Tennessee.  There  was  a  demurrer  to  this  plea,  upon  which  it  seems 
the  action  of  the  court  was  not  inroked ;  and  the  issues  presented 
were  upon  this  plea,  and  that  of  nil  debet,  and  payment.  The  first 
plea  referred  to  tendered  a  direct  issue  upon  the  averment  of  the 
declaration,  and  a  replication  was  unnecessary.  The  Code  rejects 
them  as  idle  forms,  but  retains  the  principle  that  the  affirmation  of 
a  fact  by  the  one,  and  a  negation  of  it  by  the  other,  is  an  issue. 
And  it  was  long  ago  held  that  any  pleading  tendering  an  issue 
forms  one  without  a  similiter;  and  that  the  want  of  a  similiter  is 
cured  by  verdict  9  Yerg.  20.  But  these  questions  of  practice  and 
pleading  are* not  seriously  insisted  upon  here. 

The  paramount  questions  in  the  case  are,  first,  as  to  the  compu- 
tation of  interest  upon  the  note;  and  second,  as  to  whether,  so  far 
as  Overton  is  concerned  as  indorser,  this  contract  was  not  made  in 
this  State  and  to  be  governed  by  its  laws?  We  will  consider  these 
questions  in  the  inverse  order  of  their  presentation  in  argument, 
as  well  as  of  their  importance  and  gravity.  It  will  be  borne  in  mind 
that  the  note  is  dated  on  the  18th  of  August,  1859  ;  that  it  is  due 
the  1st  of  January,  1861 ;  that  the  words,  "  with  ten  per  cent 
interest  from  the  first  day  of  March  next,"  are  added;  and  that 
these  words  express  the  entire  contract  in  regard  to  interest.  The 
rate  of  ten  per  cent  in  Mississippi  is  a  conventional  rate,  the  sub- 
ject of  contract  between  the  parties,  and  not  the  uniform  rate  of 
interest  fixed  by  the  laws  of  that  State.  The  rate  in  question, 
therefore,  must  be  claimed  by  contract  and  not  by  operation  of 
law.  It  will  be  observed  that  at  common  law  no  debt  bore  interest, 
either  as  its  incident,  or  as  an  independent  obligation,  or  by  way  of 
damages  for  its  non-payment.  2  Pars,  on  Bills  and  Notes,  391.  It 
seems  that  among  a  large  class  of  people  in  England,  prior  to  the  mid- 
dle of  the  sixteenth  century,  nothing  was  so  little  thought  of  as  the* 
accumulation  of  wealth  and  the  making  of  money.  It  resulted  that 
the  borrowers  of  money  were  many,  and  the  lenders  few,  and  loans 
of  money  were  at  most  extortionate  rates.  The  rate  of  loans  in  those 
early  times  h&ing  fcrrty  per  cent  and  more,  the  business  of  lending 
money  at  any  rate  for  the  forbearance  fell  under  the  public  ban, 
and  also  under  the  anathema  of  the  judges  at  common  law. 
Thus  we  are  told,  ''  It  seemeth  formerly  to  have  been  the  general 
opinion  that  &o  action  could  be  maintained  on  any  promise  to  pay 
Vol.  XXIV  —  47 


J 


370  TENNESSEE, 


Overton  v.  Bolton. 


any  kind  of  use  for  the  forbearance  of  money,  because  that  all 
such  contracts  were  thought  to  be  unlawful,  and  consequently 
void."  Hawkins'  PI.  Or.,  ch.  82,  §  6.  The  first  interest  law  in 
England  of  which  we  find  any  account  was  in  1546,  where  it  was 
fixed  At  ten  per  cent,  and  the  preamble  of  this  statute  treats  the 
interest  of  money  as  illegal  and  criminal.  Very  difEerent  views 
upon  this  subject  have,  however,  since  obtained,  and  perhaps 
sounder  pnnciples  of  public  economy.  Under  the  statutes  as  they 
existed  a  few  years  ago  money  was  left  like  every  other  commodity 
of  barter  and  exchange,  to  take  care  of  itself  in  the  market.  17 
and  18  Vic,  ch.  90. 

The  States  of  this  Union  have  generally  fixed  by  statute  a  uni- 
form rate  of  interest  upon  such  contracts  as  by  local  laws  bear 
interest,  and  some  of  them  have,  in  addition,  left  the  matter  to  the 
contracting  parties  to  agree  upon  a  stated  rate  of  interest  greater 
than  the  uniform  rate;  the  uniform  rate  accruing  bt/  operation  of 
law,  and  the  conventional  rate  by  virtue  of  the  contract.  When 
parties,  therefore,  have  contracted  lawfully  for  a  greater  rate  of 
interest  than  the  uniform  rate,  the  amount  of  their  recovery  must 
be  determined  by  the  stipulations  of  the  contract  itself.  The  gen- 
eral statute  upon  the  subject  in  this  State  is  in  the  following  words: 
"  The  time  from  which  interest  may  be  computed  shall  be  the  day 
when  the  debt  is  payable,  unless  another  day  be  fixed  in  the  con- 
tract itself."  Code,  1946.  And  no  greater  rate  of  interest  than  six 
per  cent  shall  be  received  on  any  contract  or  obligation,  unless 
agreed  on  by  the  parties  and  reduced  to  writing  in  the  face  of  the 
contract  or  obligation,  according  to  the  provisions  of  the  first  sec- 
tion of  said  act,  which  provides  for  a  conventional  rate  of  ten  per 
cent.  Code,  1943-1941,  etc.  The  i*ate  of  interest  agreed  upon  in 
this  contract  is  the  lawful  conventional  rate  of  the  State  where  the 
contract  purports  to  have  been  made,  and  a  larger  rate  than  the 
^uniform  rate  of  that  State.  In  all  cases,  then,  the  higher  rate  is  the 
subject  of  contract.  As  a  matter  of  law,  the  right  to  simple  inter- 
est does  not  accrue  until  the  debt  is  payable,  unless  otherwise 
stipulated.  The  theory  of  the  defendant's  argument  is,  that  as 
the  lawful  interest,  in  the  absence  of  a  contract,  accrues  from  the 
maturity  of  the  obligation,  the  conventional  interest  in  the  case  is 
only  contracted  for  from  the  1st  of  March,  1860,  to  the  1st  of 
January,  1861,  and  that  it  was  error  to  compute  conventional  inter- 
est beyond  that  date,  in  the  absence  of  any  stipulation  that  the 
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higher  rate  should  continue  to  accrae  until  the  debt  is  paid.  Whiie 
we  must  dissent  from  this  theory,  yet  the  reasons  are  plausible  upon 
which  the  doctrine  rests.  The  question  came  before  the  Supreme 
Court  of  the  United  States  in  the  case  of  Brewster  v.  Wakefield^  22 
How.  118,  and  was  settled  in  accordance  with  the  defendant's  theory. 
It  wafi  upon  a  Minnesota  con  tract  entered  into  while  that  State  was  a 
Territory  and  under  a  territorial  law,  which  proyided  that  any  rate  of 
interest  agreed  upon  by  the  parties  in  the  contract,  specifying  the 
same  in  writing,  shall  be  legal  and  binding.  The  doctrine  of  that  case  is 
that  where  a  party  gave  two  promissory  notes,  in  one  of  which  he 
promised  to  pay,  twelve  months  after  the  date  thereof,  a  sum  of 
money,  with  interest  thereon  at  the  rate  of  twenty  per  cent  per 
annunif  from  the  date  thereof ;  and,  in  another,  promised  to  pay 
another  sum  six  months  after  date,  with  interest  at  the  rate  of  two 
per  cent  per  month ;  that  the  mode  of  computing  interest,  under 
the  statute,  was  to  calculate  the  interest  stipulated  for  up  to  the 
time  the  note  became  due  ;  and,  after  that  time,  at  the  rate  of 
seven  per  cent  per  annum,  which  was  the  uniform  rate.  The  argu- 
ment was,  that  the  appellant  in  that  case  agreed  in  writing  to  pay 
a  certain  sum  at  a  certain  time,  with  interest  at  a  certain  rate  at 
the  same  time.  His  contract  to  pay  interest  did  not  extend  beyond 
the  time  at  which  he  agreed  to  pay  it ;  the  plaintiff,  therefore, 
although  entitled  to  interest  upon  his  demand  until  the  same  is 
satisfied,  is  not  so  entitled  by  virtue  of  the  defendant's  contract  to 
pay  it ;  but,  by  virtue  of  the  law,  which  allows  interest  upon  all 
liquidated  demands  from  the  time  they  become  due  until  they  are 
paid.  Suppose,  it  was  argued,  that  the  defendant,  Brewster,  had, 
at  the  maturity  of  the  note,  paid  the  amount  of  interest  then  due 
and  taken  the  receipt  of  the  plaintiff  in  full  of  such  interest,  would 
not  his  contract  to  pay  interest  have  been  thereby  fully  performed 
and  discharged,  and  could  the  plaintiff  have  recovered  interest 
thereafter  upon  the  principal  remaining  unpaid,  at  any  greater  rate 
than  that  fixed  by  law  upon  all  licjuidated  demands,  where  the  rate 
is  not  agreed  upon  by  the  parties  ?  If  the  parties  intended  that  in 
default  of  payment  at  maturity  the  same  rate  should  continue, 
they  should  have  expressed  that  intention  by  the  use  of  appropri- 
ate words,  such  as,  * '  and  at  that  rate  until  paid. "  Several  cases 
are  cited  in  support  of  this  argument,  and  amongst  them  Baruler 
v.  Bander,  7  Barb.  560 ;  Macomher  v.  Dunham,  8  Wend.  650  ; 
United  States  v.  Chapin,  9  id.  471 ;   Ludwick  y.  Huntzinger,  5 
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UTatts  &  Serg.  51 ;  Clay  v.  Drake,  Minor,  164  ;  Henry  y.  Thamp- 
^ouy  id.  209 ;  Kitchen  y.  Branch  Bank  Mobile^  14  Ala.  233.  The 
case  of  Macombcr  y.  Dunham  establishes  the  principle,  that  where 
the  rate  of  interest  reseryed  by  the  contract  is  higher  than  the  rate 
fixed  by  the  general  statute,  sach  higher  rate  continues  only  until 
the  debt  becomes  due  by  the  terms  of  the  contract ;  and  that,  after 
that,  the  interest  is  recoyerable  only  at  the  statute  rate.  The 
•court,  in  the  case  of  Ludwick  y.  Hunizinger,  hold,  that  a  note 
payable  at  a  future  day,  with  three  per  cent  interest  from  date, 
carries  that  interest  till  the  day  of  payment;  and,  after  that^  carries 
lawful  interest.  The  case  of  Henry  y.  Thompson  holds,  that  a  con- 
tract to  pay  interest  at  a  rate  exceeding  eight  per  cent,  the  stated 
rate,  must  be  in  writing,  signed  by  the  party  to  be  charged,  and 
express  that  it  is  for  the  loan  of  money  ;  and  that  such  interest  is 
recoyerable  only  for  the  stipulated  time  of  forbearance.  Under 
these  authorities,  Taney,  0.  J.,  delivering  the  opinion  of  the 
court,  held,  that  the  contract  in  question  carried  the  conyentional 
rate  of  interest  up  to  the  date  of  its  maturity  ;  but  carried  inter- 
est at  the  uniform  rate  of  seven  per  cent  thereafter.  This  authority 
has  been  followed  by  other  respectable  courts  ;  and,  among  others, 
l)y  the  tribunal  which  sat  a  few  years  ago  at  Nashyille,  known  as 
the  '^  Court  of  Arbitration."  In  a  case  which  came  before  that 
tribunal  it  was  ruled,  that  where  there  is  a  uniform  rate  of  inter- 
est, and  a  conventional  rate, —  fixed  by  statute, —  a  contract  in 
writing  to  pay  a  debt,  with  a  simple  stipulation  that  it  shall  bear 
the  conyentional  rate  of  interest  from  a  designated  date,  as  in  this 
case,  carries  the  conyentional  rate  only  to  the  time  of  the  maturity  ; 
and  that,  after  maturity,  only  simple  interest  accrued.  On  the 
ctlier  hand,  there  are  many  respectable  authorities  holding  the 
opposite  view,  and,  it  seems  to  the  court,  upon  much  stronger  and 
•better  reasons  ; —  and  reasons,  too,  which  approximate  more  nearly 
4ind  more  naturally  the  obvious  intention  of  the  parties  contracting. 
It  would  be  difficult  to  conclude,  in  the  absence  of.  any  arbitrary 
canon  of  technical  construction,  that  where  a  party  promised  to 
pay  another  a  sum  of  money  one  year  after  date,  with  interest  at 
the  rate  of  ten  per  cent,  he  did  not  intend  that  his  obligation  should 
carry  that  rate  of  interest  as  well  after,  as  before,  maturity.  In 
the  case  of  Pridgen  y.  Andrews,  7  Texas,  461,  it  was  held  that  a 
note  stipulating  for  conyentional  interest  from  date  bears  that  rate 
until  payment  or  until  judgment  at  least    In  the  case  of  Thomp^ 
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son  T.  Picket  J  20  Iowa,  490,  the  note  in  controversy  was  payable  six 
months  after  date,  with  interest  from  date  at  the  rate  of  ten  per 
cent  per  annum  ;  and  it  was  held  that  it  drew  interest  at  the  rato 
named  after  maturity  until  paid.  And  to  the  same  effect  is  Hand 
Y.  Armstrong  J  18  Iowa,  324.  In  Hopkins  v.  Crittenden,  10  Texas^ 
181),  it  was  held  broadly  that  conventional  intei*est  docs  not  givo 
place  to  legal  interest  at  the  maturity  of  the  contract,  but  con- 
tinues to  run  until  payment.  In  Kohler  v.  Smith,  2  Cal.  597,  it  is 
held  that  moneys  after  they  become  due  bear  interest  at  the  rate 
i^recd  upon  in  the  written  contract :  although  nothing  be  said 
about  interest  after  maturity.  We  might  multiply  indefinitely  the* 
utterances  of  many  other  highly  respectable  courts  to  the  samo 
effect ;  but  will  content  ourselves  with  mere  citations  of  the  cases. 
Cox  V.  Smith,  1  Nev.  171  ;  McLane  v.  Abrams,  2  id.  li)0  ;  Findlay 
V.  Hall,  12  Ohio,  GIO ;  Spencer  v.  Maxfield,  IG  Wis.  ITS  ;  Morgan 
X.Jones,  20  Eng.  L.  &  E.  454;  Adams  t.  Way,  33  Conn.  431  ^ 
Prvyne  v.  Milwaukee,  18  Wis.  3C8  ;  Etnyre  v.  McDaiiieU  28  IlL 
210  ;  29  Conn.  268  ;  5  Blackf.  22.  We  hold  that  there  is  no  error 
in  the  judgment  of  the  court  below  in  computing  interest  upon 
the  note  in  controversy  at  ten  per  cent  per  annum  from  the  1st  of 
March,  1860,  until  the  date  of  the  judgment. 

It  is  argued  on  behalf  of  the  defendant,  Overton,  that  this  is,  as 
a  matter  of  law  and  fact,  a  Tennessee  contract  as  to  him,  and  tho 
doctrine  of  "delivery  "  is  ingeniously  invoked  in  support  of  this 
position.  It  is  said  that  the  contract  was  in  fieri  and  incomplete 
until  Overton  indorsed  the  note,  and  that  the  note  was  actually 
delivered  in  Tennessee,  and  hence  it  became  a  Tennessee  contract. 
This  argument  is  prepared  with  great  ability,  and  the  question  is 
not  without  ditBculty.  It  is  certainly  true  that  '^  the  Ux  lad  con-- 
tractus  depends  not  upon  the  place  where  the  note  or  bill  is  made> 
drawn  or  dated,  but  upon  the  place  where  it  is  delivered  from 
drawer  to  drawee,  from  promisor  to  payee,  from  indorser  to 
indorsee."  2  Pars.  B.  &  N.  327.  Now  the  illustrations  of  this  rule 
as  given  present  no  case  precisely  analogous  to  this.  Thus  a  New 
York  merchant  in  Boston  buys  and  receives  goods  and  gives  his 
note  for  them;  this  is  a  Boston  note,  unless  it  specifies  another 
place  of  payment.  So  a  note  drawn  and  dated  at  Baltimore,  but 
delivered  in  New  York  for  goods  purchased,  is  a  New  York  note. 
Cook  V.  Moffat,  5  How.  29o.  The  contract  was  made  in  New  York 
and  the  notes  there  dated,  but  delivered  in  Connecticut.    Some  of 
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them  were  payable  in  New  York,  and  some  payable  generally.  This 
was  a  New  York  contract.  De  Wolf  v.  Johnson,  10  Wheat.  367. 
In  Davis  v.  Colernan,  the  note  was  made  in  North  Carolina  and 
delivered  in  Georgia  for  a  loan  there  made.  The  contract  was  of 
Georgia.  7  Ired.  424.  A  note  indorsed  for  the  accommodation  of 
the  maker  in  Detroit  and  delivered  in  New  York,  the  indorsement 
was  held  governed  by  tlie  laws  of  New  York.  Cook  v.  Liichfield,  5 
Sandf.  330.  Now  the  note  in  this  case  is^  upon  its  face^  a  Missis- 
sippi note.  And  so  far  as  the  makers  and  the  payee  Bxe  concerned, 
there  is  no  proof  which  in  the  slightest  degree  shakes  the  presump- 
tion of  law  that  the  note  was  made  in  the  State  where  it  purports 
to  have  been  made.  We  cannot  notice  the  affidavits  of  Street  and 
Ashford,  which  appear  in  the  riecord.  Mr.  Alexander,  a  planter  in 
Mississippi,  sold  his  crop  of  cotton  raised  on  his  plantation  in  that 
State,  to  A.  Street  &  Co.,  of  Memphis,  Tennessee.  As  the  case  is 
presented:  A.  Street  &  Co,  in  Mississippi,  where  it  was  lawful  for 
Alexander  to  contract  for  ten  per  cent,  executed  their  note  to 
Dougherty,  who  also  resided  in  Mississippi,  for  Alexander's  crop  of 
cotton — but  were  required,  as  a  condition  of  the  trade,  to  get  the 
defendant,  Overton,  to  indorse  the  note;  and  then  the  contract, 
already  half  complete,  would  be  consummated.  Now  the  note  is 
not  for  money  loaned,  but  for  property,  and  the  interest  is  part  of 
the  consideration  therefor.  The  note  purports  to  have  been  made 
by  Street  &  Co.  in  Mississippi,  and  indorsed  by  the  payee  to  Alex- 
ander, who  sold  the  cotton  himself  to  A.  Street  &  Co.,  upon  condi- 
tion that  this  note  should  be  indorsed  by  the  defendant,  Overton. 
The  note  came  into  the  hands  of  Montgomery,  the  agent  and  factor 
of  Alexander,  who  procured  the  indorsement  of  Overton  in  Mem- 
phis, explaining  to  him  all  that  he  knew  about  the  note;  that  it 
was  given  to  Alexander,  a  citizen  of  Mississippi,  for  his  crop  of  cot- 
ton raised  in  that  State;  that  it  was  indorsed  by  Dougherty, 
another  Mississippian;  and  that  the  condition  of  the  trade  was  that 
he,  Overton,  was  to  indorse  the  note.  This  Overton  did;  and 
Montgomery,  as  the  agent  of  Alexander,  sold  the  note  before  due 
to  the  plaintiff — tlie  latter  being  ignorant  of  all  the  facts,  except 
that  the  note  was  valid  on  its  face,  as  advised  by  his  counsel.  Now 
let  us  inquire  what  was  Overtones  undertaking  by  the  indorsement 
under  the  Law  Merchant.  His  immediate  indorsee,  Bolton,  took 
the  note  for  value  before  due,  as  an  innocent  holder  without  notice 
of  any  defense.     The  indorser  then  warrants,  under  such  circum- 
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gtiinces,  tliat  the  note  is  just  what  it  purports  to  be,  a  valid  con- 
tract and  executed  in  a  State  wlierc  the  interest  demanded  was 
lawful.  In  the  language  of  the  books,  he  warrants  the  existence 
and  legality  of  the  contract  he  undertakes  to  assign.  It  is  said,  ho 
must  tiike  the  risk  of  the  validity  of  the  note  he  assigns.  He  gives 
currency  to  it:  and,  in  fact,  warrants  its  genuineness  in  respect  of 
the  indoi'ser.  He  warrants  the  title  also,  and  when  prosecuted 
upon  his  contract  of  indorsement  he  is  estopped  from  denying  the 
existence,  legality,  or  validity  of  the  contract  which  he  has 
iissign  id,  f  jr  the  purpose  of  defeating  his  own  liability.  Edw.  on 
Bills,  273.  The  defendant,  Overton,  then  indorses  and  adopts  a 
contract,  which,  ho  sees  on  its  face,  is  a  Mississippi  contract,  bear- 
ing interest  at  the  rate  fixed  by  law  in  that  State;  all  of  which  had 
been  explained  to  him  by  Montgomery.  The  contract,  thus  upon 
the  face  of  it  initiated  in  Mississippi,  is  thus  consummated  in  Ten- 
nessee: and  the  note,  thus  indorsed,  is  delivered  to  Alexander's 
agent  Under  such  circumstances  we  must  hold — even  if  we  were 
to  concede  that  such  a  defense  were  available  against  the  plaintiff — 
that  the  delivery  of  the  note  to  the  agent  of  the  seller  of  the  cotton 
was  a  delivery  to  the  seller  himself.  Freese  v.  BrotoneU  35  N.  J. 
289.  Having  given  ci*edit  and  currency  to  the  paper  by  his  indorse- 
ment, the  defendant  cannot  be  heard  as  against  the  plaintiff  to  set 
np  such  a  defense.  Edw.  on  Bills,  273;  2  Yerg.  35U;  4  Humph.  244. 
Upon  default  of  the  parties  primarily  liable,  the  defendant's  under- 
taking is  to  do  just  Avhat  the  prior  parties  had  bound  themselves 
to  do. 

The  charge  of  the  court  is  criticised  at  the  bar  as  not  2>recisely 
applicable  to  the  questions  controverted  before  the  jury.  The 
charge  is  meagre,  but  not  erroneous ;  and  the  defendant  has  not 
brought  the  court  into  error  by  asking  any  other  instructions,  which 
Mere  refused. 

As  this  case  impresses  us,  the  verdict  and  judgment  upon  the 
main  issue  were  right,  according  to  the  well-established  i>rinciples 
of  the  Law  Merchant.  Upon  the  matter  of  interest  also,  we  think 
there  was  no  error;  and  the  judgment  will,  in  all  respects,  bo 
affirmed. 

Judgment  affirmed. 
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Walsh  v.  The  Ohicago,  Milwaukbb  aitd  St.  Paul  Railway 

Company. 

(42  Wis.  28.) 
Damages  —  In  action  agaimt  carrier  for  faSing  to  carry  on  Sunday, 

Complaint  alleging  that  the  defendant,  a  railway  oompanj,  agreed  to  carrT* 
plaintiff  and  others  from  M.  to  W.  and  back  on  a  certain  Sanday  by  special 
train,  for  a  certain  sam;  that  defendant  carried  them  to  W.,  but  willfully, 
fraudulently  and  negligently  failed  and  refused  to  carry  them  back  to  M., 
whereby  plaintiff  was  injured  in  health  and  business,  and  suffered  pain 
and  anxiety  of  mind,  etc.  Hetd^  that  the  action  was  upon  spedal  contract, 
and  not  in  tort,  and  that  plaintiff  could  recover  such  damages  only  as  nat- 
urally resulted  from  the  breach  of  the  contract,  but  not  for  pain  and  anxiety 
of  mind,  etc 

An  action  cannot  be  sustained  against  a  carrier  for  breach  of  its  general  duty 
in  failing  to  carry  passengers  on  Sunday. 

ACTION  for  damages  alleged  to  have  been  snstained  by  plaintiff 
by  reason  of  the  defendant's  willfal  failure  to  carry  plaintiff 
according  to  contract  The  opinion  states  the  case.  Plaintiff  had 
a  verdict  for  $300,  and  defendant  appealed. 
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Oregory  S  Pinney,  ior  appellant 

Vilas  (§  Bryanif  for  respondent. 

O0LE9  J.  No  question  will  be  considered  in  this  case  except 
that  which  relates  to  the  proper  rnle  of  damages.  As  bearing  upon 
that  question,  the  defendant,  among  other  requests,  asked  the  Cir- 
cnit  Oonrt  to  charge  that  the  plaintiff  was  only  entitled  to  recover 
such  damages  as  naturally  and  fairly  resulted  from  the  breach  of 
the  contract;  that  he  could  not  recover  damages  for  the  disappoint- 
ment of  mind,  sense  of  wrong,  or  injury  to  his  feeUngs,  by  reason 
of  the  breach  of  the  contract.  This  was  refused  and  an  exception 
taken.  At  the  request  of  the  plaintiff  the  Circuit  Court  gave  this 
instruction:  ''And  if  you  find  that  the  failure  to  return  from 
Watertown  to  Madison,  on  the  day  in  question,  at  the  time  agreed 
upon  in  the  contract,  was  caused  directly  by  orders  from  the  head- 
quarters and  principal  managing  offices  of  the  railroad  company, 
made  with  the  full  knowledge  that  the  plaintiff  and  the  other 
excursionists  were  ready  and  waiting  to  be  carried  home,  accord- 
ing to  the  arrangement  made  therefor,  and  made  in  willful  disre- 
gard of  the  rights  of  the  plaintiff  and  the  other  excursionists, 
subordinating  their  rights  to  the  convenience  of  the  company, 
when  they  had  the  means  at  hand  readily  to  have  fulfilled  their 
duty  —  in  short,  that  the  conduct  of  the  company  was  willful  and 
oppressive, —  then  you  may  give  full  compensatory,  though  not 
punitive,  damages,  embracing  such  loss  of  time,  such  injury  to 
health,  such  annoyance  and  vexation  of  mind,  and  such  mental 
distress  and  sense  of  wrong,  as  you  find  was  the  immediate  result 
of  the  misconduct,  and  must  necessarily  and  reasonably  have  been 
expected  to  arise  therefrom  to  the  plaintiff  as  one  of  the  excursion- 
ists." The  defendant  excepted  to  this  instruction,  especially  to 
that  part  which  left  the  jury  at  liberty  and  directed  that  they 
might  consider  such  annoyance  and  vexation  of  mind,  and  mental 
distress,  and  sense  of  wrong,  as  they  might  find  was  the  immediate 
result  of  the  misconduct,  etc. 

The  question  in  regard  to  the  damages  which  the  plaintiff  was 
entitled  to  recover  depends  materially  upon  the  inquiry  whether  the 
action  is  ex  contractu,  for  a  breach  of  the  engagement,  or  ez  delicto, 
for  a  violation  of  dutv  as  a  common  carrier.  The  learned  counsel 
for  the  plaintiff  claims  that  the  action  is  one  sounding  in  tort  ,* 
Vol.  XXIV.— 48 
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while  on  the  other  side  it  is  insisted  that  the  action  is  u{k»n  a 
special  contract,  which  is  set  forth  in  the  complaint,  and  that  the 
rules  of  law  applicable  to  a  breach  of  contract  control  in  respect  to 
damages.  It  seems  to  us  quite  clear  that  the  action  is  founded 
upon  a  special  contract,  and  not  upon  the  common-law  duty  of  the 
carrier.  The  complaint  consists  of  two  counts,  and  is  too  long  tc. 
be  stated  at  length.  It  charges,  in  substance,  that  the  plaintiff, 
with  about  eighty  other  persons  living  in  Madison,  desired  to 
attend  the  religious  ceremonies  of  laying  the  comer  stone  of  a 
Catholic  church  edifice  at  Watertown,  on  Sunday,  the  14th  day  of 
September,  1873.  In  the  first  count  it  is  stated  that  they  individ- 
ually contracted,  through  John  Reynolds  as  their  agent,  with  the 
defendant,  for  a  compensation  agreed  to  be  paid  by  each  of  them  ; 
in  the  other  count,  that  Reynolds,  as  agent,  entered  into  the 
agreement  with  the  defendant  on  their  behalf,  to  pay  $75  for  a 
special  train  of  cars  for  the  party.  The  train  was  to  run  from 
Madison  to  Watertown  on  the  14th,  and  back;  was  to  leave  Madi- 
son at  7  A.  M.,  and  start  back  from  Watertown  at  5 J  p.  m. 
It  is  alleged  that  the  party  was  carried  to  Watertown;  that  the 
defendant  failed  to  have  cars  ready  to  bring  them  back  at  the 
appointed  time,  but  AvillfuUy,  fraudulently,  negligently  and  care- 
lessly failed  and  refused  to  provide  or  furnish  any  means  of  bring- 
ing them  back;  and  that,  by  reason  of  the  failure  of  the  defendant 
to  perform  its  contract,  the  plaintiff  was  greatly  injured  in  bodily 
health,  suffered  great  pain  and  anxiety  of  mind,  lost  much  time 
from  business,  and  was  subjected  to  indignities  and  insults  from 
the  employees  of  the  company. 

From  this  reference  to  the  allegations  of  the  cqmplaint  it  seems 
obvious  that  it  is  in  reality  an  action  on  contract,  and  must  be 
treated  as  such.  It  is  manifest  that  the  action  is  not  sustainable 
for  a  breach  of  duty  as  carrier,  because  the  defendant  was  under 
no  obligation  to  carry  the  plaintiff  or  any  other  person  on  its  road 
on  that  day.  It  does  not  run  passenger  trains  on  Sunday  for  the 
accommodation  of  the  public,  nor  docs  it  hold  itself  out  to  the 
world  as  ready  to  engage  in  the  transportation  of  passengers  on  that 
day.  If  the  plaintiff  had  presented  himself  at  the  passenger  depot 
on  the  morning  of  the  14th  of  September,  offered  to  pay  the  usual 
fare,  and  insisted  upon  being  carried  to  Watertown  that  day,  it  is 
very  evident  that  it  would  not  have  been  a  breach  of  duty  for  the 
defendant  to  have  refused  to  carry  him.    The  common  carrier  ia 
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bound  to  transport  an  individual  upon  being  paid  a  reasonable  rate 
of  farOy  unless  it  has  a  valid  excuse  for  not  performing  that  duty. 
Here  the  defendant  had  a  perfectly  valid  excuse  for  not  running 
its  passenger  trains  on  Sunday  (§  5,  ch.  183,  R  S.),  and  this  was 
doubtless  well  understogd  by  the  plaintiff.  Hence  the  plaintiff 
felt  the  necessity  of  counting  upon  an  express  contract  of  carriage 
in  both  counts,  and  of  proving  such  contract,  in  order  to  maintain 
the  uction.  And  it  is  for  a  failure  to  perform  that  contract  that 
this  action  is  brought;  the  gravamen  of  the  complaint  being  a 
broach  of  this  express  undertaking.  The  distinction  between  an 
uction  upon  contract  and  an  action  for  a  violation  of  duty  as  car- 
rier is  familiar  and  need  not  be  dwelt  upon  now.  See  Wood  v. 
77/6?  Milwaukee  A  Si,  Paul  Railway  Co,y  32  Wis.  398;  Orange 
Bank  v.  Broton^  3  Wend.  158.  This  action  belongs  to  the  former 
cla?8,  for  a  failure  to  perform  a  contract  according  to  its  terms. 
Such  being  the  form  of  the  action,  the  true  measure  of  damages 
must  be  determined  by  the  rules  applicable  to  such  cases. 

It  will  be  seen  that  the  Circuit  Court  was  requested  to  charge 
that  the  plaintiff  was  only  entitled  to  recover  such  damages  as 
naturally  and  fairly  resulted  from  the  breach  of  contract,  but  could 
not  recover  damages  for  the  disappointment  of  mind,  sense  of 
wrong,  or  injury  to  his  feelings,  by  reason  of  such  breach.  This 
rule  the  learned  circuit  judge  disaffirmed,  holding  that  if  the  con- 
duct of  the  company  was  willful  and  oppressive,  then  such  injury 
to  health,  annoyance  and  vexation  of  mind,  mental  distress  and 
sense  of  wrong,  as  wei'e  the  immediate  result  of  the  misconduct 
and  must  reasonably  have  been  expected  to  arise  therefrom  to  the 
plaintiff,  were  proper  matters  to  be  considered  in  giving  compensa- 
tory damages.  This  was  confounding  the  important  distinction, 
so  far  as  the  rule  of  damages  Is  concerned,  between  an  action  in 
tort  and  one  upon  contract.  It  was  in  fact  applying  to  this  case 
the  rule  which  was  laid  down  in  Craker  v.  The  Chicago  £  North- 
wefitern  Railway  Co.,  3C  Wis.  657 ;  s.  c,  17  Am.  Rep.  504,  in  an 
notion  for  a  tort  committed  by  an  agent  of  the  company.  In  the 
case  of  wrongs,  the  jury  are  permitted  to  consider  injury  to  feel- 
ings and  many  other  matters  which  have  no  place  in  questions  of 
damages  for  a  breach  of  contract.  The  contract  to  marry,  in 
which  injury  to  feelings  may  be  considered,  stands,  according  to  all 
the  authorities,  upon  peculiar  and  exceptional  grounds.  But,  '^  iQ 
actions  for  breaches  of  contract,  the  damages  must  be  such  as  are 
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capable  of  being  appreciated  or  estimated.''  Pollock,  G.  B.,  in 
Hamlin  v.  Oreat  Northern  Railway  Co.,  1  H.  &  N.  408-411.  That 
was  an  action  for  failure  to  perform  a  contract  of  carriage,  and 
the  learned  chief  baron  says  :  '^  Each  case  of  this  description  must 
be  decided  with  reference  to  the  circumstances  peculiar  to  it ;  but 
it  may  be  laid  down  as  a  rule,  that  generally  in  actions  upon  con- 
tracts no  damages  can  be  given  which  cannot  be  stated  specifically, 
and  that  the  plaintiff  is  entitled  to  recover  whatever  damages  nat- 
urally result  from  the  breach  of  the  contract,  but  not  damages 
for  the  disappointment  of  mind  occasioned  by  the  breach  of  con- 
tract" The  loss  of  time,  and,  under  the  doctrine  laid  down  in 
Hobbs  et  ux.  v.  London  <&  Southwestern  Railway  Co.,  L.  R. ,  10  Q.  B. 
Ill,  such  personal  inconvenience  as  was  the  immediate  consequence 
and  result  of  the  breach  of  contract,  might  be  considered  in  award- 
ing damages.  This  case  is  a  very  instructive  one,  and  contains  a 
most  able  and  discriminating  discussion  of  the  rule  of  damages  in 
cases  like  the  one  before  us.  The  head-note  states  the  case  as  fol- 
lows :  "  The  plaintiff,  with  his  wife  and  two  children  of  fire  and 
seven  years  old  respectiyely,  took  tickets  on  the  defendant's  railway 
from  Wimbledon  to  Hampton  Court  by  the  midnight  train.  They 
got  into  the  train,  but  did  not  go  to  Hampton  Court,  but  went  along 
the  other  branch  to  Esher,  where  the  party  were  compelled  to  get  out. 
It  being  so  late  at  night,  the  plaintiff  was  unable  to  get  a  convey- 
ance or  accommodation  at  an  inn ;  and  the  party  walked  to  the 
plaintiff's  house,  a  distance  of  between  four  and  five  miles,  where 
they  arrived  at  about  three  in  the  morning.  It  was  a  drizzling 
night,  and  the  wife  caught  cold,  and  was  laid  up  for  some  time, 
being  unable  to  assist  her  husband  in  his  business  as  before,  and 
expenses  were  incurred  for  medical  attendance.  In  an  action  to 
recover  damages  for  the  breach  of  contract,  the  jury  gave  2SL 
damages,  viz. :  SI.  for  the  inconvenience  suffered  by  having  to  Walk 
home,  and  20/.  for  the  wife's  illness  and  its  consequences.  Held, 
as  to  the  SI,  that  the  plaintiff  was  entitled  to  damages  for  the 
inconvenience  suffered  in  consequence  of  being  obliged  to  walk 
home ;  but,  as  to  the  20/.,  that  the  illness  and  its  consequences 
were  too  remote  from  the  breach  of  contract  for  it  to  be  given  as 
damages  naturally  resulting  from  it." 

Chief  Justice  Cockbukn,  after  considering  the  question  whether 
damages  for  the  personal  inconvenience  which  the  husband  and 
wife  with  their  children  were  put  to  in  having  to  go  from  the  rail« 
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way  station  to  their  home  in  the  night,  could  be  recovered  in  the 
action,  and  affirming  that  they  might  be,  under  the  rule  laid  down 
in  Hadley  v.  Baxendale,  9  Exch.  341,  thus  discusses  the  damages 
given  by  reason  of  the  expense  and  sickness  of  the  wife  : 

''With  regard  to  the  second  head* of  damage,  the  case  assumes 
a  very  different  aspect.  I  see  very  great  difficulty  indeed  in  coming 
to  any  other  conclusion  than  that  tbb  20/.  is  not  recoverable  ;  and 
when  we  are  asked  to  lay  down  some  principle  as  a  guiding  rule  in 
all  such  cases,  I  quite  ^ree  with  my  brother  Blagkbubn  in  the 
infinite  difficulty  there  would  be  in  attempting  to  lay  down  any 
principle  or  rule  which  shall  cover  all  such  cases  ;  but  I  think  that 
the  nearest  approach  to  any  thing  like  a  fixed  rule  is  this :  That, 
to  entitle  a  person  to  damages  by  reason  of  a  breach  of  contract, 
the  injury  for  which  compensation  is  asked  should  be  one  that  may 
be  fairly  taken  to  have  been  contemplated  by  the  parties  as  the 
possible  result  of  the  breach  of  contract.  Therefore  yon  must 
have  something  immediately  flowing  out  of  the  breach  of  contract 
complained  of,  something  immediately  connected  with  it,  and  not 
merely  connected  with  it  through  a  series  of  causes  intervening 
between  the  immediate  consequence  of  the  breach  of  contract  and 
the  damage  or  injury  complained  of.  *  *  *  Therefore,  as  re- 
gards the  damages  awarded  in  respect  of  the  wife's  cold,  the  rule 
must  be  made  absolute  to  reduce  the  damages  by  that  amount." 

Blackburn,  J.,  was  of  the  same  opinion.  He  says  :  '^The  con- 
tract was  to  supply  a  conveyance  to  Hampton  Court,  and  it  was 
not  supplied.  Where  there  is  a  contract  to  supply  a  thing,  and  it 
is  not  supplied,  the  damages  are  the  difference  between  that  which 
ought  to  have  been  supplied  and  that  which  you  have  to  pay  for, 
if  it  be  equally  good;  or,  if  the  thing  is  not  obtainable,  the  damages 
would  be  the  difference  between  the  thing  which  you  ought  to  have 
had  and  the  best  substitute  you  can  get  upon  the  occasion  for  the 
purpose.  *  *  *  Then  comes  the  further  question,  whether  the 
damages  for  the  illness  of  the  wife  are  recoverable  ;  I  think  they 
are  not,  because  they  are  too  remote." 

Mellor,  J.:  '^I  am  entirely  of  the  same  opinion.  I  quite  agree 
with  my  brother  Parry  that  for  the  mere  inconvenience,  such  as 
annoyance  and  loss  of  temper  or  vexation,  or  for  being  disap- 
pointed in  a  particular  thing  which  you  have  set  your  mind  upon, 
without  real  physical  inconvenience  resulting,  you  cannot  recover 
damages.    That  is  purely  sentimental,  and  not  a  case  where  the  word 
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'inconvenience,'  as  I  here  use  it,  would  apply.  ♦  *  *  The  damage, 
which  a8  a  matter  of  jaw  must  be  considered  as  the  measure  of 
damages,  is  such  as  arises  naturally  and  directly  from  the  breach  of 
contract,  or  such  as  both  parties  might  reasonably  have  expected 
tJo  result  from  a  bi-eaeh  of  the*  con  tract." 

Archibald,  J.:  ^'I  concur  in  the  observations  which  have  been 
made  by  my  lord  and  my  learfied  brothers  ;  and  I  would  only  add, 
without  expressing  any  thing  in  the  form  of  a  rule,  that,  in  case  of 
breach  of  contract,  the  party  breaking  the  contract  must  be  held 
liable  for  the  proximate  and  probable  consequences  of  such  breach, 
that  is,  such  as  might  have  been  fairly  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  into.  Therefore,  as 
to  the  first  head  of  damage,  the  inconvenience  of  walking  to  Hamp- 
ton, I  think  there  can  be  no  doubt  that  it  is  such  an  inconvenience 
as  the  parties  must  have  contemplated  would  arise  from  the  breach 
of  the  contract ;  and  that,  as  it  appears  to  me,  is  an  inconvenience 
Citable  of  being  estimated  in  a  pecuniary  way."  The  learned  judge 
held  on  the  other  question,  that  no  damages  could  be  recovered  for  in- 
jury  to  the  wife  resulting  from  being  obliged  to  walk  home,  that 
such  damages  were  too  remote,  and  could  not  have  been  in  the  con- 
templation of  the  parties  when  they  made  the  contract. 

After  this  very  satisfactory  discussion  of  the  question,  further 
remarks  would  seem  unnecessary  in  order  to  point  out  the  error  in 
the  instruction  which  was  given,  that  damages  in  this  action  were 
recoverable  for  annoyance  and  vexation  of  mind,  mental  distress 
and  sense  of  wrong,  caused  by  the  failure  of  the  defendant  to  per- 
form its  contract.  Such  things  are  not  the  subject  of  damages 
in  actions  of  this  kind.  They  are  too  remote,  and  cannot  have 
been  in  contemplation  of  the  parties  when  the  contract  was  made. 
See  Le  Blanche  v.  London  £  Northwestern  Railway  Co.,  24  Weekly 
Rep.  396,  808. 

By  the  Court, — The  judgment  of  the  Circuit  Court  is  reversed, 
and  a  new  trial  ordered. 
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NegoiiMe  imtrumerU  —  IndorMment  cannot  he  limited  by  pa/rd  emdenee. 

In  mn  action  by  the  indorsee  against  tlie  indoraer  in  blank  of  a  promissorj 
Bote,  parol  evidence  is  not  admissible,  in  the  absence  of  fraad  or  mistake, 
to  show  a  contemporaneoas  agreement  between  the  parties  that  the  indorse- 
ment was  without  recourse. 

A  GTION  on  a  promissory  note.     The  opinion  states  the  case. 

Hastings  Jk  Gfreene,  for  appellant,  as  to  the  admissibility  of 
parol  evidence  to  vary  the  legal  effect  of  a  blank  indorsement,  cited 
Wilson  T.  Blacky  6  Blackf.  509;  Campbell  y.  Bobbins,  29  Ind.  271; 
Lee  V.  Pile,  37  id.  107;  Barry  t.  Morse,  3  N.  H.  132;  Barnstable 
Savings  Bank  y.  Ballou,  119  Mass.  487;  Fassin  y.  Hubbard,  55  N. 
Y.  465;  Bank  of  Albion  v.  Smith,  27  Barb.  489. 

Vroman  d  Sale,  for  respondents.  Upon  the  same  point  .the 
respondent's  counsel  cited  Pike  v.  Street,  M.  &  M.  226  ;  Phelps  v. 
Foot,  1  Conn.  387 ;  Beckwith  v.  Angell,  6  id.  315  ;  Castle  y.  Candee, 
16  id.  232;  Perkins  v.  Catlin,  11  id.  212;  Hays  v.  May,  Wright 
(Ohio),  80;  Harriso^i  v.  McKim,  18  Iowa,  486;  Hill  v.  Ely,  5  S.  & 
E.  363;  Ayer  v.  Hutchins,  4  Mass.  370;  Barker  v.  Prentiss,  6  id. 
430;  McComb  v.  Thompso7i,  2  Minn.  146;  Rhodes  v.  Risley,  N. 
Ghipman  (Vt),  84;  M^Donough  v.  Oouh,  8  La.  472;  Murdock  v. 
Arndt,  1  Pinney,  70;  Jones  v.  Heiliger,  36  Wis.  149,  153;  Pars,  on 
BiUs  and  Notes,  24;  Byles  on  Bills,  147. 

Cole,  J.  This  is  an  action  by  the  indorsee  against  the  indorser 
in  blank  of  a  promissory  note.  The  defendant  set  up  certain  mat- 
ters in  his  answer,  which  he  was  permitted  to  show  by  parol  eyi- 
dence,  against  the  plaintiff's  objection,  to  the  effect  that  at  the 
tune  the  indorsement  was  made,  it  was  understood  and  agreed 
between  the  parties  that  the  defendant  was  not  to  be  held  liable  as 
an  indorser^  and  that  the  indorsement  was  made  simply  for  the 
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purpose  of  transferring  the  title.  The  court  below  held  that,  as 
between  the  original  parties,  it  was  competent  to  prove  the  agree- 
ment by  parol,  and  instructed  the  jury,  in  substance,  that  if  they 
were  satisfied  from  the  evidence  that  such  an  agreement  was  made, 
they  must  find  for  the  defendant.  The  correctness  of  this  ruling 
is  the  only  question  we  deem  it  necessary  to  consider  in  the  case. 

There  are  unquestionably  authorities  which  decide  that  a  blank 
indorsement  of  a  note  does  not,  as  between  the  immediate  parties, 
preclude  evidence  of  a  contemporaneous  parol  agreement  showing 
that  a  restricted  opei*ation  was  intended  to  be  given  to  the  indorse- 
ment, or  that  the  transfer  was  upon  trust,  or  not  absolute.  These 
cases,  however,  seem  to  bo  in  violation  of  an  important  rule,  that 
evidence  of  this  description  is  introduced  to  vary  and  change  the 
legal  import  of  the  contract  as  implied  from  the  indorsement.  By 
the  indorsement,  the  defendant  promised  to  pay  the  note  at  matu- 
rity if  the  maker  failed  to  pay  it  **  Where  a  man  writes  his  name, 
without  any  thmg  more,  on  the  back  of  a  negotiable  promissory 
note,  he  agrees  that  he  will  pay  the  note  to  the  holder  on  reoeiving 
due  notice  that  the  maker,  on  demand  made  at  the  proper  time, 
has  neglected  to  pay  it.  This  is  the  legal  effect  of  the  indorse- 
ment, and  the  case  is  not  open  to  any  intendment,  certainly  not  to 
the  presumption  that  the  party  meant  to  contract  a  different  obli- 
gation." Brokson,  J.,  in  Seahury  v.  Hungerfordj  2  ffill,  80-82. 
The  mischief  of  admitting  parol  evidence  to  vary  such  a  contract 
is  the  same  as  though  the  contract  which  the  law  presumes  from 
the  indorsement  were  written  out  in  full.  Upon  this  point,  Prof. 
Parsons  says:  '^  Suppose  over  an  indorsement  an  agreement  is  writ- 
ten out  in  full,  setting  forth  exactly  the  same  promises  which  the 
law  implies  from  a  blank  indorsement;  suppose,  further,  that  in  an 
action  by  the  indorsee  upon  this  indorsement,  evidence  was  offered 
by  either  party  which  was  inadmissible  on  the  ground  that  it  varied 
a  written  agreement,  would  the  same  evidence  be  inadmissible  in 
the  same  action,  if  the  indorsement  were  in  blank?  We  are 
strongly  disposed  to  say  that  it  would  be  so,  as  a  general  rule,  and 
to  consider  those  cases  in  which  such  evidence  would  seem  to  be 
admissible,  as  exceptions."  2  Pars,  on  N.  &  B.  23-24.  The 
evidence  admitted  in  this  case  to  show  that  the  indorsement  was 
without  recourse  was  a  direct  contradiction  of  the  obligations 
implied  from  the  indorsement  of  the  defendant.  Bank  of  the  Uni^ 
ted  States  v.  Dunn,  6  Pet.  51-59.    It  is  in  principle  the  same  as 
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though  the  plaintiff  liad  offered  to  show  by  parol  that  the  defenil- 
aiit  had  waived  demand  and  notice;  or  the  same  as  an  offer  on  the 
part  of  the  defendant  to  contradict  the  instrument  in  any  impor- 
tant particular.  The  legal  effect  of  a  regular  blank  indorsement 
cannot  be  controlled  by  parol  evidence  of  an  agreement  that  the 
indorsement  was  without  recourse.  Wihon  v.  Black,  G  Blackf.  500; 
Campbell  v.  Bobbins,  20  Ind.  271;  Lee  v.  Pile,  37  id.  107;  Bank  of 
Albion  V.  Smith,  27  Barb.  480;  Fassin  v.  Hubbard,  55  N.  Y.  465; 
Barry  v.  Morse,  3  N,  H.  132;  Crocker  v.  Getchell,  23  Me.  392;  Stubbs 
v.  Ooodall,  4  Oa.  106.  It  is  not  denied  that  there  is  considerable 
diversity  of  judicial  opinion  upon  the  question,  but  we  think  the 
sounder  doctrine  is  laid  down  in  those  cases  which  put  all  indorse- 
ments on  substantially  the  same  footing,  and  which  hold  that  the 
legal  effect  of  an  indorsement  in  blank  cannot  be  overcome  or 
destroyed  by  parol.  The  contract  by  a  blank  indorsement  is  fixed 
by  law,  and  should  not  be  rendered  uncertain  by  parol  any  more 
than  when  written  out  in  full.  ''And  since  the  same  injurious 
results  would  flow  from  permitting  the  legal  effect  of  an  indorse- 
ment in  blank  to  be  destroyed,  as  if  it  were  an  indorsement  in  full, 
no  indulgence  should  be  granted  to  the  former  contract  over  the 
latter.  Otherwise,  indeed,  no  one  can  ever  know  how,  or  to  what 
extent,  an  indoreer  in  blank  is  bound."  2  Parsons  on  Notes  and 
Bills,  521. 

The  case  oi garrison  v.  McKim,  18  Iowa,  485,  holds,  "that 
while  a  blank  indorsement  is  in  law  an  authority  to  the  indorsee  to 
fill  it  up  as  absolute  and  unconditional,  yet,  when  the  actual  agree- 
ment between  the  parties  has  limited  that  authority,  the  filling  of 
the  blank  by  the  indorsee  in  any  other  manner  than  according  to 
the  agreement  is  a  fraud  upon  the  indorser,  which  vitiates  the 
writing  and  of  course  opens  the  door  for  proof  as  to  what  the  real 
contract  was."  P.  492.  In  Hill  v.  Ely,  5  S.  &  R  363,  « the  evidence 
offered  went  to  prove  a  direct  fraud  in  obtaining  the  indorsements, 
or  their  perversion  to  a  purpose  never  intended —  a  fraudulent  pur- 
pose." P.  336.  We  do  not  care  to  dwell  upon  the  distinction  made 
in  these  cases.  We  think  the  sounder  and  more  salutary  rule,  as 
applied  to  the  contract,  is  the  one  which  we  have  adopted. 

By  the  Court, — The  judgment  of  the  county  court  is  reversed, 
«nd  a  new  trial  ordered. 
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Delapulinb  V,  The  Chioaqo  and  Northwestern  Railway 

Company. 

(42  Wis.  21i.) 

Riparian  rights  on  navigaMe  lakes  —  Obitrttetion  of  aceeM. 

A  railway  company  constnicted  lis  road  throagh  a  navigable  lake,  thereby 
cutting  off  the  riparian  owners  from  access  to  the  lake,  and  leaving  in  front 
of  their  land  a  pool  of  stagnant  water.  Hdd^  that  they  were  entitled  to 
damages.    (See  note,  p.  S94.) 

ACTION  for  damages.  The  complaint  alleged  that  the  plaintiffs 
were  the  owners  of  land  adjacent  to  Lake  Monona — a  navi- 
gable body  of  water — and  as  such  entitled  to  free  and  uninterrupted 
access  to  and  from  said  lake,  and  to  have  the  water  flow  to  the  line 
of  their  land ;  but  that  the  defendant  had  constructed,  without 
plaintiff's  authority,  its  railroad  over  and  through  said  lake  so  as 
to  cut  off  plaintiff's  access  to  and  from  the  lake,  and  so  as  to  form 
a  stagnant  pool  between  the  said  railroad  and  plaintiff's  land  to  the 
damage  thereof. 

The  defendant  denied  the  injury  and  alleged  authority  under  its 
charter  and  the  laws  for  the  construction  of  its  road  over  and 
through  Lake  Monona  in  the  manner  alleged. 

At  the  trial,  both  parties  introduced  evidence  bearing  upon  the 
question  of  depreciation  in  the  value  of  plaintiff's  land  resulting 
from  the  construction  of  defendant's  road.  After  the  testimony 
was  closed,  defendant  moved  the  court  to  dismiss  the  complaint, 
and  for  judgment  of  nonsuit,  for  the  following  reasons  :  1.  That 
plaintiffs  have  no  private  rights  in  the  nature  of  property  in  the 
water  of  the  lake,  or  in  the  soil  under  it  2.  That  no  part  of  their 
property  had  been  taken.  3.  That  no  negligence  or  fault  had  been 
shown  or  imputed  to  defendant,  in  respect  to  the  manner  of  con- 
structing or  operating  its  railroad.  4.  That  it  had  not  been  proven 
that  plaintiffs  had  sustained  any  damages  recoverable  under  the 
complaint. 

The  motion  was  denied. 
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The  jury  assessed  damages  for  the  plaintiff  in  the  sum  of  f$625, 
and  defendant  appealed. 

William  Ruger, George  B.  Smithy  and  F.  «7.  Lamb,  for  appellant,  to 
the  point  that  the  title  to  the  lake  being  in  the  State  and  the  State 
having  authorized  the  defendant  to  construct  its  road  over  and 
through  it,  the  plaintiffs  were  not  entitled  to  damages,  cited  Angeil 
on  AVater-courses,  §§  42, 59;  Hall  on  the  Sea  Shore,  2-9, 12-50, 178-9; 
Wood  on  Nuisances,  §§  592-601,  005-7,  G09,  614-15  ;  Slate  v.  Gil- 
mantOHy  9  N.  H.  461  ;  Martin  v.  Waddell  16  Pet.  367  ;  PollarcTs 
Lessee  v.  Hagan,  3  How.  (U.  S.)  220  ;  Rundln  v.  Canal  Co.,  14  id. 
80  ;  Den  v.  Jersey  Co.,  15  id.  42*i ;  Dntfon  v.  Strong,  1  Black,  25-6  ; 
Railroad  Co.  v.  Schurmeir,  7  Wall.  272  ;  Yates  v.  Milwaukee,  10  id. 
504  ;  Tlie  Darnel  Ball,  id.  562-3  ;  Weber  v.  Harbor  CommWs,  18 
id.  57 ;  Atlee  v.  Packet  Co.,  21  id.  389,  395;  Stevens  v.  Railroad 
Co.,  5  Vroom,  5^6-545,  549-553  ;  Bailey  v.  Raihoad  Co.,  4  Har- 
ring.  395-0,  4  »5 ;  lomhn  v.  D.  B.  A  M.  R.  R.  Co.,  32  Iowa,  106  ; 
s.  c,  7  Am.  Kop.  176  ;  Kearns  v.  Cordwaincrs'  Co.,  95  E.  0.  L.  388 ; 
Lansing  v.  Smith,  8  Cow.  146,  151  ;  People  v.  Ca7ial  Appraisers,  33 
N.  Y.  461-7,  500 ;  Kcllinger  v.  Railroad  Co.,  50  id.  206;  Com.  v. 
CharlestoivnA  Pick.  182  ;  Arimojid  y.  Canal  Co.,  31  W^is.  338. 

P.  L.  Spooner  and  Vilas  £  Bryant,  for  respondent. 

Cole,  J.  In  a  number  of  decisions  made  by  this  court  it  has 
been  held  that  the  proprietor  of  lands  on  navigable  streams  takes 
ttsqtie  ad  filum  aquce,  as  the  boundary  of  his  estate,  subject  to  the 
public  easement  or  right  of  navigation.  It  is  not  deemed  necessary 
now  to  discuss  or  allude  to  the  principles  on  which  these  adjudica- 
tions rest;  it  is  sufficient  to  say  that  this  was  the  rule  laid  down  in 
Jones  v.  Pettibone,  2  Wis.  308,  decided  in  1853,  and  the  same  doc- 
trine has  been  often  re-affirmed  since.  Walker  v.  Shepardson,  % 
Wis.  384;  s.  c,  4  id.  486;  Mariner  v.  Schulte,  13  id.  693;  Arnold 
V.  Elmore,  16  id.  610;  Harrington  v.  Edwards,  17  id.  586;  Yates 
V.  Juddf  18  id.  119.  So  far  as  the  rights  of  the  public  are  con- 
cerned, it  is  obvious  that  it  makes  ]itcle  differeuce  whether  the 
riparian  proprietor  is  regarded  as  holding  to  the  center  of  the 
stream,  or  whether  his  title  terminates  at  the  margin  thereof; 
because,  in  either  case,  the  public  has  the  right  to  improve,  regu- 
late and  control  the  bed  of  the  stream  and  the  flow  of  the  waters 
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therein,  in  the  interest  of  navigation  and  commerce.  Wiscotisin 
River  Improvetneni  Co.  v.  Lyons,  30  Wis.  62;  Ariinond  v.  Tlt^ 
Green  Bay  &  Mississippi  Oanal  Co.,  31  id.  316.  The  title  of  the 
riparian  proprietor  in  the  bed  of  the  stream  itself  is  subject  to  this 
power  of  the  public  over  the  stream,  as  in  the  case  of  an  ordinary 
higliway  by  land.  The  question  as  to  the  ownership  of  the  soil 
under  the  water,  or  in  the  bed  of  the  stream,  is  one  which  each 
State  is  at  libertv  to  determine  for  itself,  in  accordance  with  its 
view^s  of  local  law  and  public  i>olicy;  and  if  it  chooses  to  concede 
the  right  of  the  riparian  owner  to  the  center  of  tjie  stream,  "it  is 
not  for  others  to  raise  objections. "  Barney  v.  The  City  of  Keokuk, 
4  Otto,  324.  But  though  this  rule  obtains  in  regard  to  the  owner- 
ship of  the  bed  of  navigable  streams,  the  case  is  quite  different 
"when  we  consider  lands  situated  upon  and  adjacent  to  large  lakes 
and  other  natural  collections  of  fresh  water  which  are  navigable 
and  adapted  for  the  transportation  by  boats  of  the  products  of  the 
country.  There  are  dicta  and  decisions  which  hold,  in  reference 
to  such  bodies  of  water,  that  the  riparian  proprietor  takes  only  to 
the  edge  of  tlie  water  in  its  ordinary  condition,  when  unaffected 
by  winds  or  other  disturbing  causes  {Canal  ComnCrs  v.  People,  o 
Wend.  423;  s.  c,  17  id.  571,  597;  State  v.  Gilmanton,  9  N.H.  461; 
Jakeway  v.  Barrett,  38  Vt.  316;  Austin  v.  Rutlxi7id  R,  R,  Co.,  45 
id.  215;  Seaman  v.  Smith,  24  111.  521;  Angell  on  Water-courses, 
§  42),  the  proprietorship  of  the  bed  of  the  lake  being  in  the  State. 
This  view  commends  itself  to  our  judgment  as  sound  and  correct, 
and  we  have  accordingly  decided  in  the  case  of  Diedrich  v.  The 
Northwestern  Union  Railway  Co.  (which  will  be  announced  at  the 
same  time  as  this*),  that  the  water's  edge  is  the  boundary  of  the 
title  of  the  riparian  proprietor.  The  reasons  for  limiting  the 
boundary  to  that  line  are  fully  stated  in  the  above  authorities,  and 
need  not  be  dwelt  upon  here.  See,  also,  the  opinion  of  Manning, 
J.,  in  Rice  v.  Ruddiman,  10  Mich.  126-143. 

But  while  the  riparian  proprietor  only  takes  to  the  water  line, 
it  by  no  means  follows,  nor  are  we  willing  to  admit,  that  he  caa 
be  deprived  of  his  riparian  rights  without  compensation.  As  pro- 
prietor of  the  adjoining  land,  and  as  connected  with  it,  he  has  the 
right  of  exclusive  access  to  and  from  the  waters  of  the  lake  at  that 
particular  place ;  he  has  the  right  to  build  piers  and  wharves  in 
front  of  his  land  out  to  navigable  waters  m  aid  of  navigation,  not 
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interfering  with  the  public  use.     These  are  private  rights  incident 

to  the  ownership  of  the  shore,  which  he  possesses,  distinct  from 

tftp  rest  of  the  public.     All  the  facilities  which  the  location  of  his 

kn^  '^^ijHi  reference  to  the  lake  affords,  he  has  the  right  to  enjoy 

•  f6Y  ptirposes  of  gain  or  pleasure;  and  they  oftentimes  give  property 

^Hiiis  situated  its  chief  value.     It  is  eyideut  from  the  nature  of  the 

case  that  these  riglits  of  user  and  of  exclusion  are  connected  with 

the  land  itself,  grow  out  of  its  location,  and  cannot  be  materially 

abridged  or  destroyed  witliout  inflicting  an  injury  upon  the  owner 

which  the  law  should  redress.     It  seems  unnecessary  to  add  the 

remark  that  these  riparian  rights  are  not  common  to  the  citizen  at 

large,  but  exist  as  incidents  to  the  right  of  the  soil  itself  adjacent 

to  the  water.     In  other  words,  according  to  the  uniform  doctrine 

of  the  best  authorities,  the  foundation  of  riparian  rights,  ex  vi 

termini,  is  the  ownership  of  the  bank  or  shore.     In  such  ownership 

they  have  their  origin.     They  may  and  do  exist  though  the  fee  in 

the  bed  of  the  river  or  lake  be  in  the  State.    If  the  proprietor  owns 

the  bed  of  the  stream  or  lake,  this  may  possibly  give  him  some 

additional  right;  but  his  riparian  rights,  strictly  speaking,  do  not 

depend  on  that  fact. 

This  whole  subject  is  so  ably  and  forcibly  discussed  and  illus- 
trated in  the  opinions  of  the  law  lords  in  Lyon  v.  Flslnnonrjers* 
Co.,  L.  R,  1  App.  Cas.  ^Q^i,  that  we  cannot  more  clearly  express  our 
views  upon  it  than  by  quoting  some  of  their  remarks.  One  ques- 
tion considered  in  the  case  was,  whether  a  riparian  proprietor  on 
the  bank  of  a  tidal  navigable  river  had  rights  or  natural  ease- 
ments similar  to  those  which  belong  to  a  riparian  proprietor  on  the 
bank  of  a  natural  stream  above  the  flow  of  the  tide;  and  whether 
such  proprietor,  whose  frontage  and  means  of  access  to  such  tidal 
river  is  cut  off  by  an  encroachment  from  adjoining  land  into  the 
stream,  suffers  a  loss  or  abridgement  of  any  private  right  belong- 
ing to  him  as  riparian  proprietor,  or  is  only  damnified  in  common 
with  the  rest  of  the  public.  The  Lord  Chancellor  (Lord  Cairns), 
after  fully  stating  the  facts  of  the  case,  among  other  things,  said: 
"Unquestionably  the  owner  of  a  whai*f  on  the  river  bank  has,  like 
every  other  subject  of  the  realm,  the  right  of  navigating  the  river 
as  one  of  the  public.  This,  however,  is  not  a  right  coming  to  him 
qua  owner  or  occupier  of  any  lands  on  the  bank,  nor  is  it  a  right 
which,  per  se,  he  enjoys  in  a  manner  different  from  any  other 
member  of  the  public.     But  when  this  right  of  navigation  is  con- 
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iiected  with  an  exclusive  access  to  and  from  u  particular  wharf,  it 
assumes  a  very  different  character.  It  ceases  to  be  a  right  held  in 
common  with  tlie  rest  of  the  public,  for  other  members  of  thi^t 
public  have  no  access  to  or  from  the  river  at  the  particular  pi-  ;e; 
and  it  becomes  a  form  of  enjoyment  of  the  land,  and  of  thV  nVer 
in  connection  with  the  land,  the  disturbance  of  which  may  be  viiw* 
dicated  in  damages  by  an  action,  or  restrained  by  an  injunction. 

*  *  *  I  cannot  entertain  any  doubt  that  the  riparian  owner  on 
a  navigable  river,  in  addition  to  the  right  connected  with  naviga- 
tion to  which  he  is  entitled  as  one  of  the  public,  retains  his  rights 
as  an  ordinary  riparian  owner;  underlying  and  controllo  I  by,  but 
not  extinguished  by,  tlie  public  right  of  navigation.'*     Pp.  071-3. 

Lord  Chelmsford  observed:  *'Tho  Lords  Justices  said  they 
were  unable  to  find  any  authority  for  holding  that  a  riparian  pro- 
prietor, whel*e  the  tide  flows  and  reflows,  has  any  rights  or  natural 
easements  vested  in  him  similar  to  those  which  have  been  held  in 
numerous  cases  to  belong  to  a  riparian  proprietor  on  the  banks  of 
a  natural  stream  above  the  flow  of  the  tide.  But,  with  great 
respect,  I  find  no  authority  for  the  contrary  j^roposition,  and  I  see 
no  sound  principle  upon  which  the  distinction  between  the  two 
descriptions  of  natural  streams  can  be  supported.  And  it  appears 
to  me  that  cases  have  been  decided  which  are  strongly  opposed  to 
it.  Why  a  riparian  proprietor  on  a  tidal  river  should  not  possess 
all  the  peculiar  advantages  wliich  the  position  of  his  property  with 
relation  to  the  river  affords  him,  provided  they  occasion  no  obstruc- 
tion to  the  navigation,  I  am  at  a  loss  to  comprehend.  If  there  were 
an  unauthorized  interference  with  his  enjoyment  of  the  rights  upon 
the  river  connected  with  his  property,  there  can,  I  think,  be  no 
doubt  that  he  might  maintain  an  action  for  the  private  injury.'' 
Pp.  677-8. 

Lord  Selborne  said:  ''Upon  principle,  as  well  as  upon  those 
authorities,"  which  he  had  referred  to,  *'  I  am  of  opinion  that 
private  riparian  rights  may  and  do  exist,  in  a  tidal  navigable  river 

*  *  *.  But  the  rights  of  a  riparian  proprietor,  so  far  as  they 
relate  to  any  natural  stream,  exist  yt^ra  natures,  because  his  land 
has,  by  nature,  the  advantage  of  being  washed  by  the  stream;  and 
if  the  facts  of  nature  constitute  the  foundation  of  the  right,  I  am 
unable  to  see  why  the  law  should  not  recognize  and  follow  the 
course  of  nature  in  every  part  of  the  same  stream.  ♦  ♦  * 
With  respect  to  the  ownership  of  the  bed  of  the  river,  this  cannot  be 
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the  natural  foundation  of  riparian  rights  properly  so  called,  because 
the  word  "  riparian "  is  relative  to  the  bank,  and  not  the  bed  of 
the  stream^  and  the  connection,  when  it  exists,  of  property  on  the 
bank  with  property  in  the  bed  of  the  stream  depends,  not  upon 
nature^  but  on  grant  or  presumption  of  law.  *  ♦  ♦  The 
title  to  the  soil  constituting  the  bed  of  a  river  does  not  carry  with 
it  any  exclusive  right  of  property  in  the  running  water  of  the 
stream^  which  can  only  be  appropriated  by  severance,  and  which 
may  be  lawfully  so  appropriated  by  every  one  having  a  right  of  ac- 
cess to  it.  It  is,  of  course^  necessary  for  the  existence  of  a  ripa- 
rian right  that  the  land  should  be  in  contact  with  the  flow  of 
the  stream.  *  *  *  Even  if  it  could  be  shown  that  the  riparian 
rights  of  the  i:)roprietor  of  land  on  the  bank  of  a  tidal  navigable 
river  are  not  similar  to  those  of  a  proprietor  above  the  flow  of  the 
tide,  I  should  be  of  opinion  that  he  had  a  right  to  the  river  front- 
age belonging  by  nature  to  his  land,  although  the  only  practical 
advantage  of  it  might  consist  in  the  access  thereby  afforded  him  to 
the  water,  for  the  purpose  of  using,  when  upon  the  water,  the  right 
of  navigation  common  to  him  with  the  rest  of  the  public.  Such  a 
right  of  access  is  his  only,  and  is  his  by  virtue  and  in  respect  of  his 
riparian  property  ;  it  is  wholly  distinct  from  the  public  right  of 
navigation."    Pp.  682-4. 

After  this  lucid  and  most  satisfactory  exposition  of  the  founda- 
tion of  riparian  rights,  showing  that  they  are  appurtenant  to  the 
ownership  of  the  land  on  the  shore  or  bank  of  the  lake  or  stream, 
without  reference  to  the  title  in  the  bed,  it  remains  to  determine 
whether,  in  case  tliese  rights  are  wholly  destroyed  or  materially 
lessened  in  value  by  a  railroad  company  in  the  construction  of  its 
road,  the  injury  to  the  riparian  proprietor  is  actionable.  It  was 
claimed  by  the  learned  counsel  for  the  defendant  company,  that, 
because  it  was  authorized  by  its  charter  to  build  a  road  between  cer- 
tain designated  points,  it  had  the  right  to  occupy,  in  the  con- 
struction of  its  road,  any  land  of  the  State  between  those  points; 
in  other  words,  had  the  right  to  build  its  road  across  the  lake  in  the 
manner  it  did,  and,  if  an  injury  has  resulted  to  the  riparian  owner, 
it  is  damnum  absque  injuria.  It  may  be  conceded,  for  "the  pur- 
poses of  the  argument,  that  the  company  had  a  right  by  its  charter 
to  occupy  the  bed  of  the  lake  in  the  construction  of  its  road  ;  but 
this  does  not  imply  an  intention  on  the  part  of  the  legislature  to 
relieve  the  company  from  its  common-law  liability  in  case  of  injury 
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to  a  riparian  owner.  Whether  the  legislature  could,  under  the 
Constitution,  authorize  the  company  to  destroy  or  materially  impair 
riparian  rights  without  making  comj^ensation,  is  a  question  we  do  not 
consider,  as  there  is  nothing  to  warrant  the  assumption  that  the 
legislature  attempted  to  do  this.  The  legislature  doubtless  intended 
that  the  company,  in  the  execution  of  its  chartered  powers,  would 
make  compensation  for  any  damage  inflicted  upon  a  land  owner, 
where  a  liability  was  imposed  at  common  law.  The  simple  ques- 
tion, therefore,  is,  if  the  plaintiffs'  riparian  rights  were  destroyed 
or  materially  impaired  by  the  construction  and  maintenance  of  the 
defendants'  railway  across  Lake  Monona,  are  they  entitled  to  re- 
cover damages  therefor?  This  question,  we  think,  must  receive  an 
affirmative  answei. 

There  was  an  answer  put  in  by  the  defendant  denying  all  liability 
under  the  circumstances,  and  the  cause  was  tried  upon  the  merits. 
But  the  main  question  discussed  on  the  argument  was,  the  suffi- 
ciency of  the  complaint,  and  the  alleged  error  in  overruling  the 
demurrer  to  it.  The  cause  of  action  stated  in  the  complaint  in 
substance  is,  that  the  plaintiffs  own  lots  abutting  upon  Lake 
Monona,  a  navigable  body  of  water,  and  that  the  defendant,  with- 
out their  consent,  constructed  its  road  within  the  water  of  the 
lake,  but  so  near  the  front  of  their  lots  as  to  cut  off  their  access 
from  the  lots  to  the  body  of  the  lake,  leaving  in  front  of  their  lots 
a  pool  of  stagnant  water,  by  which  the  lots  have  been  depreciated 
in  value.  This  plainly  shows  an  interference  with  a  natural  flow  or 
action  of  the  water ;  an  obstruction  of  the  access  to  and  from  the 
lots  of  the  plaintiffs  to  the  body  of  the  lake.  It  states  a  perma- 
nent injury  to  their  property,  diminishing  its  market  value.  We 
are  at  a  loss  to  understand  why  the  plaintiffs  should  not  recover  such 
damages  for  this  infringement  upon  or  destruction  of  their  ripa- 
rian rights,  as  they  may  prove  they  have  actually  sustained. 
These  riparian  rights  are  undoubted  elements  in  the  value  of  prop- 
erty thus  situated.  If  destroyed,  can  any  one  seriously  claim  that 
the  plaintiffs  have  not  suffered  a  special  damage  in  respect  to  their 
property,  different  both  in  degree  and  in  kind  from  that  sustained 
by  the  general  public?    It  seems  to  us  not 

The  case  of  Cliapman  v.  The  Oshkosh  S  Miss.  R,  JR,  Co.,  33 
Wis.  629,  is  a  direct  authority  that  such  damages  are  actionable. 
The  doctrine  of  that  case  was  sharply  criticised  on  the  argument 
as  unsound,  and  an  attempt  was  made  to  distinguish  it  from  the 
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ease  at  bar.  But  in  principle  the  cases  are  not  distinguisiiable,  so 
far  us  the  claim  for  damjige  founded  on  the  deprivation  or  destruc- 
tion of  riparian  rights  was  concerned.  In  that  case,  these  rights 
were  held  to  be  i>roperty,.  of  which  the  plaintiffs  couM  not  be 
deprived  without  compensation.  The  plaintiffs  there  owned 
several  lots  fronting  on  Fox  river,  a  navigable  stream,  which  they 
used  in  connection  with  their  saw-mill,  for  getting  logs  from  the 
river  to  the  mill,  and  in  shipping  lumber  therefrom.  The  railroad 
company,  by  authority  of  the  legislature,  built  a  bridge  over  the 
river  in  such  a  manner  as  to  cause  an  interruption  or  breakage  of 
the  river  front.  This  obstruction  to  the  access  of  the  river  and 
the  natural  connection  of  the  land  with  the  water,  it  was  held, 
furnished  ground  for  a  claim  for  comi^ensation  on  the  part  of  the 
owners.  In  that  case,  as  in  this,  riparian  rights  were  directly 
interfered  with,  which  the  owners  of  the  property  on  the  bank 
were  entitled  to  enjoy  and  retain  in  connection  with  their  premises, 
and  which  rights  enhanced  the  market  value  of  their  property.  We 
thought  then,  and  think  now,  that  the  owners  were  entitled  to 
compensation  for  this  damage  or  injury.  "We  consider  the  decision 
well  sustained  by  principle  and  authority.  It  is  powerfully  vindi- 
cated by  the  case  of  Lyon  v.  Fishmongers^  Co,y  supra,  decided  in 
the  House  of  Lords  in  1876. 

It  is  admitted  that  there  are  decisions  of  able  and  intelligent 
courts  holding  a  contrary  rule,  and  denying  all  right  to  compensa- 
tion in  such  cases  to  the  riparian  owner.  And,  in  addition  to  the 
authorities  cited  in  Chapman's  case,  taking  that  view  of  the  ques- 
tion, is  the  case  of  Steveris  v.  Paterson  £  Newark  R,  E,  Co,,  34 
"N.  J.  532  ;  s.  c,  3  Am.  Rep.  269,  which  decided  that  an  owner  of 
land  adjoining  the  Passaic  river,  a  public  navigable  stream,  might 
be  deprived  of  all  his  riparian  rights  and  the  benefits  incident  to 
his  property  from  its  contiguity  to  the  water,  without  compensa- 
tion. But  in  that  case  there  is  an  able  and  learned  opinion  given 
by  the  chancellor,  dissenting  from  the  doctrine  held  by  the  majority 
of  the  court,  and  stating  the  rule  of  law  as  laid  down  in  Chap- 
man's case.  The  chancellor  observes:  **The  right  of  an  owner 
of  land  upon  tide  waters  to  maintain  his  adjacency  to  it  and  to 
profit  by  this  advantage  is  founded  upon  a  natural  sense  of  justice 
which  pervades  the  community,  which,  although  the  decisions  of 
courts  may  overcome,  neither  they  nor  the  subtle  and  artificial 
reason  of  learned  jurisconsults  will  ever  eradicate.*'  P.  656.  But 
Vol.  XXIV.  —  50 
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we  are  not  inclined  to  prolong  the  discussion  on  this  point,  and 
close  with  the  remark  that  if  tlie  matter  were  res  iniegra,  un- 
affected by  decision,  we  should  hold  that  the  destruction  of  or 
material  interference  with  riparian  rights  was,  upon  principle,  an 
ivctionable  injury. 

In  Chapman's  case,  among  other  authorities  relied  on  to  sustain 
the  decision  there  made,  was  the  case  of  the  Duke  of  Buccleuch  v. 
The  Metropolitan  Board  of  Works^  L.  R,  5  H.  L.  418.  It  is 
claimed  that  the  doctrine  of  that  case  is  inapplicable  to  the  ques- 
tion before  us,  because  it  arose  under  what  is  called  the  Land 
Clauses  CotisoUdation  Act,  which  gave  damages  in  case  land  was 
*' injuriously  affected'^  by  any  work  authorized  by  the  act.  But 
the  test  applied  to  determine  the  proper  meaning  of  the  words 
**  injuriously  affected,"  as  giving  a  right  to  compensation,  was, 
whether  the  act  done  in  carrying  out  the  works  in  question  was  an 
act  which  would  have  given  a  right  of  action  if  the  works  had  not 
been  authorized  by  act  of  Parliament.  Lyon  v.  Fishmongers*  Co,, 
supra;  Metropolitan  Board  of  Works  x.  McCarthy,  L.  R,  7  H.  L. 
243.  In  other  words,  if  the  act  affecting  the  land  had  been  done 
by  an  individual,  he  would  be  liable  for  the  damages.  This  remark 
shows  that  the  decisions  made  under  that  act  are  in  point 

We  have  observed  that  the  injury  complained  of  in  this  case  was 
special  and  peculiar  to  the  jDlaintiffs,  within  the  authorities,  and 
not  suffered  by  the  public  generally.  It  follows  from  these  views 
that  the  judgment  of  the  Circuit  Court  must  be  affirmed. 

By  tlie  Court. —  Judgment  affirmed. 

NoTB  Br  THB  Reportbr.— GouZd  V.  The  Htidsan  River  Railroad  Co.,  6  N.  Y. 
622,  in  a  leading  case  on  this  question.  The  plaintiff  was  the  owner  of  a  farm 
adjacent  to  the  Hudson  river.  The  defendant,  under  a  grant  in  its  charter, 
constructed  its  road  in  front  of  plaintifiTs  farm,  between  high  and  low-water 
mark,  thereby  cutting  off  plaintiff  from  the  river.  None  of  phiintiff*8  land 
was  taken,  as  under  tlie  law  in  New  York  his  title  extended  only  to  high-water 
mark.  In  an  action  for  damages,  the  court  held  that  the  plaintiff  was  not 
entitled  to  recover  on  the  ground  that  whatever  right  he  had  in  the  river,  or  in 
the  shore  below  high-water  mark,  were  public  rights,  which  the  legislature  had 
power  to  control,  and  that  any  loss  sustained  through  an  exercise  of  tbat  con- 
trol was  damnum  absque  injuria.  The  question  was  argued  at  length  and  with 
great  learning  bj  the  respective  counsel,  and  was  most  carefully  considered  by 
the  court.    Edmonds,  J.,  dissented  in  a  luminous  and  exhaustive  opinion. 

The  same  conclusion  was  reached  in  Sterens  v.  Pattersot^  ftc,  12.  R,  Co^ 
8  Am.  Rep.  280,  and  in  Tomlin  v.  Dubuque,  etc,  R,  R,  Co.,  7  id.  176.  See  tho 
note  to  the  latter  case;  also  Wood's  NuisanoeSi  8602,  et  seq.,  and  uotes,  where 
the  question  is  very  fully  examined. 
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TraeU-mark  —  Natural  mineral  water  —  **  Bethenda?* 

The  owner  of  a  mineral  spring  lias  the  right  to  the  exclusive  use  of  such 
trade-mark  or  name  as  indicates  the  origin  or  ownership  of  the  waters. 

The  name  "  Bethesda  "  applied  to  a  mineral  spring  and  used  as  a  mark  upon 
the  bottles  or  barrels  in  which  water  from  the  spring  is  sold,  T^eld,  entitled 
to  protection  as  a  trade-mark. 

ACTION  by  Dunbar  against  Glenn,  for  an  injunction  to  restrain 
tlie  latter  from  using  the  name  or  word  "  Bethesda." 

The  plaintiff  was  the  owner  of  a  mineral  spring  in  Waukesha 
known  by  the  name  of  the  *^  Bethesda  Mineral  Spring/'  the  waters 
of  which  were  widely  used  and  were  sold  as  an  article  of  commerce 
in  barrels,  upon  which  plaintiff  branded  the  word  "  Bethesda  "  as 
a  trade-mark.  This  trade-mark  the  plaintiff  alleged  she  had  caused 
to  be  recorded  in  the  patent  office  according  to  the  provisions  of 
the  act  of  Congress.  The  defendant,  Glenn,  was  the  owner  of  a 
mineral  spring  near  the  plaintiff's,  and  the  plaintiff  alleged  that  said 
defendant,  well  knowing  the  wide  reputation,  etc.,  of  plaintiff's 
spring,  and  with  intent  to  deceive,  etc.,  advertised  and  sold  the 
water  of  his  spring  as  **  Glenn-Bethesda  Mineral  Water,"  and  put 
the  same  up  in  packages  similar  to  those  in  which  plaintiff's  water 
was  sold,  and  labeled  said  packages  with  the  words  ^^  Glenn  Be- 
thesda Mineral  Water." 

The  evidence  was  conflicting  as  to  the  use  by  defendant  of  the 
word  "  Bethesda,"  but  sufficient  facts  have  been  stated  to  indicate 
clearly  the  application  of  the  decision.  An  injunction  was  granted 
by  a  court  commissioner,  but  was  dissolved  by  the  court,  and  plain- 
tiff  appealed. 

Jenkins,  Ellxott  dk  Winkle,  for  appellant. 

Cotirell  di  Cary,  for  respondent. 

Cole,  J.    Upon  principles  which  courts  of  equity  have  often 
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recognized  and  enforced,  we  are  satisfied  that  the  plaintiff  is 
entitled  to  an  injunction  restraining  the  defendants  from  selling, 
or  procuring  or  offering  to  be  sold,  any  mineral  water  represented 
as  being  **  Bethesda  Mineral  Water,"  or  the  water  dealt  in  or  sold 
by  the  plaintiff,  whether  so  represented  by  way  of  trade-mark, 
label  or  other  simulated  device.  This  is  a  part  of  the  relief  demanded 
in  the  complaint,  and  to  which,  upon  the  facts,  we  think  she  is 
entitled. 

The  law  in  relation  to  trade-marks  has  frequently  been  the  sub- 
ject of  discussion  in  the  courts,  and  it  seems  to  be  well  settled  that 
tliC  owner  of  any  original  trade-mark  has  an  undoubted  right  to  be 
protected  in  the  exclusive  use  of  all  the  marks,  forms  or  symbols 
that  he  may  appropriate  as  designating  the  true  origin  or  owner- 
sliip  of  the  article  or  fabric  to  which  they  are  affixed;  but  he  has 
no  right  to  appropriate  a  sign  or  mark  which  indicates  the  name  or 
quality  of  the  goods,  and  which  others  may  employ  with  equal  truth 
for  the  same  purpose.  Amoskeag  Manuf,  Co.  v.  Spear y  2  Sandf. 
fS.  C.)  599;  Coats  v.  Holbrooky  2  Sandf.  Ch.  586;  Congress  Spring 
Co,  V.  High  Rock  Spring  Co,,  45  K  Y.  291;  s.  c,  6  Am.  Hep.  82; 
Canal  Co,  v.  Clark,  13  Wall.  311.  And  the  rules  laid  down  in 
respect  to  an  artificial  or  manufactured  article  are  said  to  apply  to 
the  proprietorship  of  any  peculiar  natural  product  which  a  party 
may  have  acquired  with  the  avails  of  his  industry,  sagacity  and 
enterprise;  the  owner  or  vendor  of  the  one,  equally  with  the  owner 
or  vendor  of  the  other,  having  a  right  to  the  exclusive  use  of  his 
mark  employed  in  connection  with  the  sale  of  the  commodity. 
FoFiGER,  J.,  in  Congress  Sjjring  Co,  v.  High  Rock  Spring  Co,,  supra. 
It  is  very  obvious  that  this' must  be  so  if  the  reason  for  the  inter- 
ference of  the  court  is  founded  upon  the  injury  to  the  owner  when 
his  trade-mark  is  invaded,  or  the  fraud  upon  the  public;  for, 
whether  the  vendible  commodity  be  natural  or  artificial,  the  pur- 
chaser has  imposed  Upon  him  an  article  that  he  never  meant  to  buy, 
and  the  owner  *'  is  robbed  of  the  fruits  of  the  reputation  that  ha 
had  successfully  labored  to  earn."  Dueb,  J.,  in  Amoskeag  Manuf. 
Co,  Y,  Spear,  The  correctness  of  these  principles  was  not  seriously 
questioned  or  controverted  by  the  learned  counsel  on  either  side,  on 
the  argument.  It  only  remains  to  determine  how  they  affect  or 
control  this  case. 

Notwithstanding  the  denial  of  the  defendants,  it  is  difficult  to 
believe  that  in  advertising  and  selling  the  water  of  the  Glenn  spring 
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in  the  Tay  it  was  advertised  and  sold,  the  public  were  not  in  fact 
deceived,  and  had  not  reason  to  suppose  when  they  purchased  those 
waters  that  they  were  really  obtaining  the  waters  of  the  plaintiff's 
spring.  At  all  events,  it  seems  a  fair  inference  from  all  the  facts, 
that  the  defendant  Glenn  attempted  to  avail  himself  of  the  benefit 
of  the  plaintiflTs  trade-mark,  and  to  appropriate  the  good-will  of  * 
business  which  the  enterprise  and  care  of  the  plaintiff  had  estai/- 
lished.  This  was  cei*tainly  calculated  to  injure  the  plaintiff  and 
diminish  the  profits  of  her  business.  It  is  admitted  that  the  Be- 
thesda  spring  water  had  become  widely  known  as  a  valuable  and 
useful  commodity  or  article  of  commerce,  and  had  a  high  reputa- 
tion as  a  remedial  agent  in  a  certain  class  of  diseases.  And  it  is 
impossible  to  believe  that  the  defendant  Glenn,  who  owned  another 
spring  at  Waukesha,  did  not  seek  to  avail  himself  of  that  reputation 
by  the  means  he  resorted  to  in  advertising  and  selling  the  water  of 
his  own  spring.  What  he  did  was  directly  calculated  to  induce  per- 
sons to  believe  that  in  buying  the  water  thus  advertised  they  were 
obtaining  that  from  the  plaintiff's  spring  which  had  an  established 
reputation.  There  is  an  implied  admission  in  the  affidavit  of  Mr. 
Glenn,  that,  prior  to  the  service  of  the  in  junctional  order,  he  had 
advertised  in  circulars  his  spring  as  the  "  Glenn  Bethesda  Mineral 
Water  of  Waukesha,"  thus  appropriating  the  word  "  Bethesda," 
which  was  really  the  trade-mark  of  the  plaintiff.  Under  those  cir- 
cumstances, the  case  seems  to  come  fully  within  the  principles  of 
the  decision  in  Congress  Spring  Co.  v.  High  Rock  Spring  Co.,  supra, 
and  cases  of  a  kindred  character,  and  must  be  ruled  by  them.  It 
is  true,  in  the  Congress  spring  case  the  names  or  initials  of  the 
successive  proprietors  of  Congress  spring  were  upon  the  bottles  con- 
taining the  water,  upon  the  corks  of  the  bottles,  and  upon  the 
boxes  in  which  the  bottles  were  packed  for  transportation.  This 
method  served  to  indicate  both  the  origin  and  proprietorship  of  the 
water  of  Congress  spring,  while  in  the  case  before  us  the  word 
"  Bethesda  "  may  only  indicate  the  origin  of  the  water.  However 
this  may  be,  it  is  sufficient  to  constitute  it  a  trade-mark,  within  the 
doctrine  of  the  adjudications. 

The  learned  counsel  for  the  defendants  insisted  that  the  word 
**  Bethesda,"  as  used  by  the  plaintiff,  denotes  the  kind,  character, 
quality  or  utility  of  the  waters  of  her  spring,  and,  therefore,  could 
not  be  a  lawful  trade-mark.  But  we  do  not  understand  that  the 
plaintiff  uses  or  applies  the  word  in  any  such  sense  or  for  any  such 
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purpose.  It  will  avail  little  to  resort  to  the  original  meaning  oi 
the  word  "  Bethesda"  as  defined  by  biblical  writers.  It  is  suffici- 
ent to  say  that  the  word,  as  used  by  the  plaintiff,  does  not  describe 
any  quality  of  the  water.  It  seems  to  have  been  adopted  to  indi- 
cate origin  or  ownership,  and  to  have  a  name  by  which  the  water 
could  be  distinguished  when  bought  and  sold  in  the  market.  The 
plaintiff  has  a  right  to  the  exclusive  use  of  the  word,  when 
employed  as  a  trade-mark  for  such  a  purpose.  The  cases  cited  on 
the  brief  of  defendants'  counsel  clearly  recognize  such  a  right. 
Where  the  trade-mark,  in  its  original  signification  or  by  associa- 
tion, distinctively  points  to  the  origin  or  ownership  of  the  article 
to  which  it  is  applied,  it  will  be  protected.  But  where  it  is  a 
generic  or  geographical  name,  designating  a  city  or  district  of 
country,  or  is  merely  descriptive  of  the  article  manufactured,  and 
can  bo  employed  with  truth  by  other  manufacturers,  it  is  not 
entitled  to  legal  protection  as  a  trade-mark.  Canal  Go.  v.  Clark, 
supra  ;  Brooklyn  Wliite  Lead  Co,  v.  Masury,  25  Barb.  416  ;  Wolfo 
V.  Gnulardy  18  How.  Pr.  64  ;  Burke  v.  Cas8in,A5  Gal.  467 ;  8.  c, 
13  Am.  Rep.  204  ;  Stokes  v.  Landgraff,  17  Barb.  608  ;  Corwin  v. 
Daly,  7  Bosw.  222  ;  Castoell Y.Davis,  58 N.  Y.  223  ;  s.  c,  17  Am. 
Rep.  233 ;  Taylor  v.  Gillies,  59  N.  Y.  331 ;  Clioynski  v.  Cohen,  39 
Cal.  501 ;  s.  c,  2  Am.  Rep.  476  ;  Perry  v.  Truefitt,  6  Beav.  06. 
But  this  case  does  not  fall  within  any  of  the  exceptions  stated  to 
the  rule  in  the  above  cases.  Hero  the  plaintiff  adopted  and  applied 
the  name  "  Bethesda  "  to  her  spring  to  mark  or  distinguish  the 
waters  thereof  in  the  market ;  and  she  has  the  right  to  its  exclu- 
sive use.  It  is  not  intended  to,  nor  does  it,  indicate  th?  quality  or 
constituents  of  the  water,  but  rather  its  origin  or  ownership  ;  and 
is  designed  as  a  name  for  distinguishing  the  water,  by  which  it  may 
be  bought  and  sold. 

It  follows,  from  these  views,  that  the  order  of  the  Circuit  Court 
dissolving  the  injunction  must  be  l^versed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 

By  the  Court. —  So  ordered. 
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DiEDRIGH  V.  NOETHWBSTERN  UkIOK  RAILWAY   COMPANY. 

(42  Wlfl.  248.) 

Riparian  rights —  Ereetioiu  in  navigable  waters, 

A  railroad  company  in  oonetr acting  its  road  across  a  navigable  lake  occapled 
land  which  the  riparian  owner  had  made  by  filling  in  the  lake  in  front  of 
his  land.     Held,  that  he  was  not  entitled  to  damages  therefor. 

PROCEEDINGS  by  the  railway  company  to  condemn  lands  for 
a  right  of  way.  Plaintiff  Diedrich  was  the  owner  of  land  on 
the  west  shore  of  Lake  Michigan  designated  on  a  plat  of  Milwau- 
kee, made  by  Martin  and  Juneau,  as  "  block  100."  Such  plat  was 
made  and  recorded  in  1837.  In  it  along  the  oast  border  of  this 
and  adjacent  blocks,  and  between  them  and  the  lake,  there  was  a 
vacant  strip  of  land  seventy  or  eighty  feet  wide,  and  there  was 
some  evidence  that  this  strip  was  intended  as  a  street. 

In  1859  plaintiff  constructed  a  series  of  cribs  and  sunk  them  in 
the  lake  about  eighty-five  feet  from  the  shore  opposite  his  land, 
and  the  intervening  space  he  filled  with  earth.  The  lake  after- 
ward filled  up  so  that  a  person  could  walk  between  the  cribs  and 
the  water.  In  1872  the  railway  company  located  its  road  across 
the  eastern  portion  of  the  land  so  made  in  the  lake  in  front  of 
plaintiff's  land  and  instituted  proceedings  to  condemn  so  much  of 
the  land  as  was  needed.  The  commissioners  awarded  $7,000,  and 
plaintiff  appealed  to  the  Circuit  Court.  At  the  trial  in  the  Circuit 
Court  the  judge  instructed  the  jury  after  stating  that  there  was  no 
doubt  that  the  land  which  the  railroad  had  taken  was,  in  1858,  or 
1859,  a  portion  of  Lake  Michigan,  added,  "For  the  purposes  of 
this  suit  I  shall  hold  that  the  owner  of  the  adjacent  land  had 
the  right  to  fill  in  the  lake  to  such  an  extent  as  he  might  deem 
proper,  without  interfering  with  navigation.  *  *  So  far,  therefore, 
as  that  question  is  concerned,  you  may  regard  as  settled  tliat  the  j 

plaintiff  is  the  owner  of  the  property  in  question."    As  to  the  strip  | 

of  land  between  the  east  line  of  block  100  and  Lake  Michigan,  the  ' 

court  instructed  the  jury  that  if  Martin  and  Juneau  had  by  parol 
declared  that  said  strip  was  to  be  left  for  a  public  highway,  and  if 
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the  pablic  had  subsequently  taken  and  made  use  of  the  same  us 
a  highway  with  the  acquiescence  of  the  original  owners,  that  would 
have  been  a  dedication  by  parol;  but  that,  under  the  evidence  in 
this  case,  the  public  never  having  appropriated  the  land,  and  the 
owners,  subsequent  to  the  alleged  parol  dedication,  having  conveyed 
it  by  deed,  the  mere  statement  by  them  that  they  intended  it  as  a 
highway  did  not  amount  to  a  dedication  ;  that  there  was  no  evi- 
dence in  the  case  to  prove  the  dedication  by  acts  in  pais;  and  that 
in  the  judgment  of  the  court  the  said  strip  was  not  a  public  high- 
way. 

The  jury  found  specially  that  plaintiff  was  the  owner  of  the  land 
condemned  and  assessed  the  damage  at  $13,000.  Defendant  appealed. 

Mariner^  Smith  <&  Ordway,  and  L,  S,  Dixon,  for  appellants,  to 
the  point  tliat  the  plaintiff's  act  in  filling  up  the  lake  was  an 
encroachment  on  the  public  domain,  and  that  he  did  not  thereby 
acquire  any  interest  or  title,  cited  Dutton  v.  Strong,  1  Black,  23; 
Railroad  Co,  v.  Schurmeir,  7  Wall.  289;  Tates  v.  Milwaukee,  10 
id.  497-504;  Weber  v.  Ilarhor  Commissioners,  18  id.  57-65  ;  Atlee 
y. Packet  Co.,  21  id.  389;  Martin  v.  Waddell,  16  Pet.  422;  People,  etc., 
v.  Mauran,  oDenio,  389  ;  Austin  v.  Railroad  Co.,  45  Vt.  215-242; 
Walker  v.  Shepardson,  4  Wis.  486;  Mariner  v.  Schulte,  13  id.  692; 
Arnoldw  Elmore,  16  id.  50^;  Wisconsin  Riv,  Imp.  Co.  v.  Lyons,  30 
id.  61;  AiiUj'Gen.  v.  Eati,  Claire,  37  id.  447;  Angell  on  Tide 
Waters,  198,  199,  203. 

Cotzhausen,  Sylvester  and  Scheiher,  for  respondent,  argued, 
among  other  things:  1.  That  the  court  did  not  err  in  instructing 
the  jury  that  there  was  no  evidence  of  a  dedication  to  the  public 
of  the  land  between  block  100  and  the  lake.  (1)  Where  a  dedica- 
tion by  acts  in  pais  is  claimed,  the  intention  of  the  owner  must  be 
clearly  and  unequivocally  established.  Gardiner  v.  Tisdale,  2  Wis. 
153;  Bushnell  v.  Scott,  21  id.  451;  Buchanan  v.  Curtis,  25  id.  99. 
(2)  All  declarations  prior  to  the  recording  of  the  map  became 
merged  therein.  The  map  must  speak  for  itself.  This  question 
was  presented  by  the  record  in  Emmons  v.  Milwaukee^  reported  in 
32  Wis.  434;  was  fully  discussed  by  counsel,  and  was  necessarily 
passed  upon  by  the  court  in  deciding  that  case.  '  (3)  There  must 
be  an  acceptance  by  the  public  of  such  dedication,  and  an  actual 
user  of  the  property  for  the  purposes  for  which  it  was  dedicated; 
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and  such  acceptance  and  user  must  be  open  and  continuous. 
Gardiner  v.  Tisdale,  supra,  2.  That  plaintiff  had  title  to  the  land 
condemned  by  the  defendant  company.  (1)  Tho  evidence  seems  to 
warrant  the  conclusion  that  plaintiff's  cribs  were  not  built  below 
what  might  be  caUed  low- water  mark  at  the  time  of  the  govern- 
ment  survey,  and  that  plaintiff  by  what  he  did  in  1858  merely 
sought  to  regain  in  part  what  hie  had  previously  lost  by  the  wash- 
ing of  the  lake.  Where  the  land  of  a  subject  is  overwhelmed  by 
the  sea,  and  again  left  dry,  the  right  of  the  subject  revives. 
Schultes  on  Aquatic  Eights,  122;  admission  of  the  government  in 
Xing  V.  Lard  Tarborough,  3  Bam.  &  Cress.  98.  (2)  The  right  of 
the  riparian  proprietor  to  utilize  the  bank,  shores  and  beds  of  nav- 
igable rivers  and  lakes  for  any  reasonable  purpose,  so  long  as  he 
does  not  interfere  with  the  navigation,  seems  never  in  this  coun- 
try to  have  been  questioned.  His  right  to  construct  and  maintain 
suitable  harbors  and  wharves  for  the  convenience  of  commerce  and 
navigation,  though  extending  far  below  low-water  mark,  no  longer 
admits  of  discussion.  Dutton  v.  Strong,  1  Black,  23;  Wis,  Riv. 
Imp,  Co,  V.  Lyons,  30  Wis.  61;  Arimond  v.  ff.  B.  dk  M,  C.  Co,,  31 
id.  316.  The  right  to  protect  lands  by  the  erection  of  suitable 
defenses,  and  to  make  use  of  the  shore  and  bed  for  that  purpose,  is 
recognized  in  England  as  well  as  here.  Rex  v.  Commas,  8  Bam. 
A  Cress.  360;  Oerrish  v.  dough,  48  N".  H.  9;  Adams  v.  Frothing" 
ham,  3'Mass.  352;  Miller  v.  Milwaukee,  14  Wis.  642;  Laws  of  1860, 
ch.  261.  Keeping  these  principles  in  view,  plaintiff's  title  to  the 
locus  in  quo  may  be  upheld  on  several  grounds:  First.  Because  the 
land  was  alluvion.  Land  gained  from  the  lake  belongs  to  the 
riparian  proprietor,  whether  formed  by  accretion  or  reliction ;  and 
it  makes  no  difference  that  the  sinking  of  cribs  contributed  to  the 
accretion.  Attorney'Qen.  v.  Chambers,  4  De  G.  &  J.  55;  King  v. 
Lord  Tarborough,  supra;  County  of  St,  Clair  v.  Lovingston,  23 
Wall.  46;  Mayor  of  New  Orleans  v.  United  States,  10  Pet.  717-18; 
Adams  v.  Frothingham,  supra.  Second,  On  the  ground  of  custom 
and  prescription.  The  title  of  the  king  or  State  to  the  bed  is  only 
prima  fade;  the  soil  may  be  vested  in  a  private  individual,  and 
may  form  part  of  the  adjoining  manor  or  parish;  title  to  it  may 
be  acquired  in  the  same  manner  that  other  rights  in  real  property 
are  acquired;  the  presumption  that  the  soil  is  extra-parochial  may 
be  rebutted  by  evidence  of  ancient  grant  from  the  crown,  by  com* 
■ion  reputation,  or  otherwise;  and  where  the  limits  of  the  manor 
Vol.  XXIV  —61 
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both  on  tho  land  and  sea  side  were  uncertain,  common  reputation, 
modern  nsage,  and  the  exercise  by  the  lord  of  acts  of  dominion 
oyer  the  sea  shore  were  admitted  in  eyidence  to  show  the  bound- 
ary on  the  sea  side.  1  Addison  on  Torts,  135,  345,  347;  Schultes, 
p.  30;  Tyler  on  Boundaries,  31,  36,  39.  Eyen  in  case  of  an  inqui- 
sition filed  by  the  goyemment,  title  by  custom  to  lands  at  one 
time  fundus  maris  and  formed  per  alluvionem  has  always  been 
deemed  a  good  defense.  King  v.  Lord  Tarborough^  supra.  The 
existence  and  extent  of  the  right  are  to  be  collected,  as  in  other 
instances  of  customary  rights,  from  the  manner  in  which  the  par- 
ticular portions  of  the  sea  shore  throughout  the  kingdom  haye 
from  time  immemorial  been  used.  1  Addison,  133.  The  acts 
which  are  relied  upon  as  eyidence  of  a  lost  grant  of  the  shore  are 
commonly  the  constant  and  usual  f etchings  therefrom  of  grayel, 
sea-weed  and  sea-sand;  inclosing  and  embanking  against  the  sea, 
and  the  enjoyment  of  what  is  so  inclosed,  etc.  Tyler,  3G.  These 
general  principles  are  elaborately  applied,  by  the  unanimous  judg- 
ment of  the  Supreme  Court  of  Michigan,  to  a  case  substantially 
like  the  present,  in  Rice  y.  Ruddiman,  10  Mich.  125;  and  the 
opinion  in  that  case  distinctly  recognizes  the  title  of  the  riparian 
owners  to  the  land  under  water,  so  far  out  into  the  lake  as  it  can 
be  made  beneficial  for  personal  and  priyate  use,  subject  only  to  the 
paramount  public  right  of  nayigation  and  other  public  rights  inci- 
dent thereto.  See,  further,  Tyler's  Law  of  Boundaries,  64;  Oaugh 
y.  Bell,  2  Zabr.  441 ;  Grant  y.  Davenport,  18  Iowa,  178.  3.  That 
the  plaintiff,  as  riparian  owner,  could  not  be  cut  off  from  the 
water  without  due  compensation  made.  Chap^nan  y.  0.  d^  M.  R, 
R,  Co.y  33  Wis.  629.  No  superyening  right  oyer  the  lake  front  can 
be  exercised  without  consent  of  the  adjoining  proprietor.  Bonh 
marCs  Dwisees  y.  Wathen,  2  McLean,  376;  Duke  of  Buccleuch  v. 
Metropolitan  Board,  L.  R.,  6  H,  L.  418.  No  one  can  occupy  for 
his  individual  purposes  the  water  front  of  a  riparian  proprietor,  and 
the  attempt  of  any  person  to  do  so  would  be  a  trespass.  Rice  y. 
Buddiman,  supra. 

In  an  additional  brief  filed  by  the  respondent's  counsel,  they 
argued  that  the  doctrine  of  riparian  rights  laid  down  in  Rice  r. 
Ruddiman,  supra,  and  the  yarious  uses  made  of  the  shores  and 
beds  of  our  lakes  by  riparian  owners,  and  sanctioned  by  judicial 
authority,  such  as  the  construction  of  piers,  embankments,  eto^ 
may  be  upheld,  in  the  absence  of  any  difinite  cammonAaw  ruU  i% 
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this  Sktte,  apon  the  following  grounds,  among  others:  1.  Local 
custom  or  usage,  i*ecognized  by  the  State,  and  never  interfered 
with,  though  quite  universal.  2.  The  fact  that  the  shoal  waters 
are  considered  part  and  parcel  of  the  shore.  fStrong  y.  Duiion, 
8ttpr<i.  3.  Because,  the  title  of  the  State  being  merely  held  in 
trust  for  certain  public  purposes,  viz.,  navigation  and  rights  inci- 
dent thereto,  there  is  no  reason  in  asserting  these  public  rights 
beyond  the  navigability  of  the  lake.  Cessanie  raiione,  legis  lex  ipsa 
cessat.  4.  The  fact  that  the  title  of  the  State  is  but  a  sovereign 
title,  and  not  proprietory. 

Ryan',  C.  J.  I.  A  strong  appeal  was  made  to  us  by  one  of  the 
counsel  of  the  appellant,  to  change,  in  this  case,  the  rule  of  prop- 
erty arising  upon  one  of  the  plats  of  the  city  of  Milwaukee,  estab- 
lished by  this  court  in  Emmons  v.  Milwaukee,  32  Wis.  434.  And 
some  of  the  authorities  cited  by  the  distinguished  gentleman  lent 
great  force  to  his  argument.  Rowan  v.  Portland,  8  B.  Monr.  232  ; 
Alves  V.  Henderson,  16  id.  131.  The  court  was  not  referred  to  those 
cases  in  Emmons  v.  Milwaukee  ;  and  it  is  now  impossible  to  say, 
had  they  been  then  cited,  what  influence  they  might  have  had  oa 
the  judgment  in  that  case.  It  is  not  impossible  that,  if  the  con- 
struction of  the  plat  now  again  relied  upon  had  been  as  well  pre- 
sented in  that  case  as  in  this,  it  might  have  been  adopted  by  the 
courL  The  present  chief  justice  could  hardly  have  expected  biff 
views  of  that  case,  then  overruled  by  the  court,  to  be  now  adopted 
by  the  then  chief  justice.  But,  whatever  the  former  may  have 
thought  or  still  think  of  the  reason  of  the  rule  in  Emmons  v.  Mil^ 
waukee,  he  quite  agrees  with  his  brethren  that  it  is  now  too  late  to 
disturb  that  case.*  Such  a  rule  of  property,  once  deliberately 
established,  should  be  sure  and  stable.  It  would  be  an  evil  worse 
than  any  error  in  the  reason  of  the  rule  itself,  that  it  should  be 
open  to  review  and  change  as  often  as  doubts  might  be  suggested 
of  its  original  soundness.     Broom's  Legal  Max.  111. 

It  was  also  suggested  that  the  construction  of  the  plat  given  in 
Emmons  v.  Milwaukee  was  not  essential  to  the  judgment  in  that 
case,  and  was  therefore  obiter  dictum.  But  it  is  within  the  memory 
of  us  all,  that  the  counsel  on  both  sides  in  that  case  pressed  the 

^  The  rule  in  that  case  was  that  the  recorded  plat  of  the  city  of  Milwaukee, 
made  by  Martin  and  Juneau  in  1S87,  does  not  show  any  dedication  to  the  pub- 
lic use  of  the  strip  of  land  adjacent  to  the  lake  shore  not  therein  platted  into 
lots  and  blooks  (with  a  certain  exception  there  named). 
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coart  to  determine  upon  that  appeal  the  true  construction  of  the 
plat,  whatever  might  he  the  judgment  of  the  court  This  the 
court  accordingly  did  ;  and  so  the  rule  laid  down  hecame  res  adju- 
dicata  in  that  case.  The  judgment  was  in  favor  of  the  city,  though 
the  rule  of  construction  was  against  it.  Therefore  the  city  moved 
for  a  rehearing  upon  the  sole  ground  that  the  construction  of  the 
plat  given  in  the  opinion  of  the  court  was  erroneous ;  and  the 
motion  was  elaborately  argued  on  both  sides  upon  that  question. 
The  court  overruled  the  motion,  thereby  again  affirming  the  con- 
struction of  the  plat.  It  might  have  been  more  provident  not  to 
have  determined  the  rule  until  the  record  presented  the  question 
directly.  But  it  is  now  too  late  to  hold  that  the  rule  affirmed  and 
re-affirmed  in  that  case,  and  which  determined  finally  the  rights  of 
the  parties  to  it,  is,  as  to  other  cases,  mere  obiter  dictum.  As  to 
all  cases  involving  it,  it  must  be  taken  as  the  settled  construction 
of  the  plat  by  this  court. 

It  was  contended  that  some  parol  evidence  distinguishes  this  case 
from  Emmons  v.  Milwaukee,  and  tends  to  establish  a  dedication  in 
pais  of  the  strip  of  land  upon  the  margin  of  the  lake.  Undoubt- 
edly the  owners  of  the  land  who  made  the  recorded  plat  might,  by 
a  subsequent  and  independent  act  mjE>oi5,  dedicate  to  the  public 
land  reserved  to  themselves  by  the  plat.  But  we  cannot  think  the 
evidence  in  question  tends  to  establish  any  such  independent  act. 
We  think  that  it  tends  rather  to  put  a  construction  on  the  plat, 
that  the  plat  itself  had  operated  as  a  dedication  of  the  strip  in 
question.  And,  notwithstanding  some  things  which  might  be 
implied  from  Barclay  v.  Howell,  6  Peters,  498,  and  perhaps  from 
Gardiner  v.  Tisdale,  2  Wis.  153,  it  would  be  wild  heresy  in  law  to 
enlarge  the  operation  of  the  plat  by  the  parol  construction  of  those 
who  made  it,  or  of  the  public  who  may  have  claimed  under  it. 
When  the  plat  was  recorded,  it  furnished  the  exclusive  rule  for  its 
own  construction  for  all  time,  unless  reformed  by  judicial  decree. 

We  are  therefore  obliged  to  affirm  the  title  of  the  respondent,  so 
far  as  it  is  within  the  rule  of  Emmons  v.  Milwaukee,  that  is 
within  the  strip  of  land  to  the  natural  shore  of  Lake  Michigan. 

II.  But  the  title  asserted  by  the  respondent  in  this  case  is  not 
within  the  strip  of  land  bounded  by  the  natural  shore  of  the  lake;, 
but  is  land  made  outside  and  in  front  of  it,  upon  the  natural  bed 
of  the  lake. 

It  appears  that  several  years  ago,  the  respondent,  or  some  one 
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under  whom  he  claims,  bnilt  an  embankment  into  the  lake,  ex* 
tending  some  eightj.five  feet  from  the  natural  shore,  in  front  of 
the  land  which  he  owns  within  the  strip.  And  it  is  upon  his  title 
to  this  embankment  that  the  respondent's  recorery  in  this  case 
directly  rests. 

The  title  of  the  responaent,  and  of  all  persons  under  whom  he 
claims,  as  riparian  owners  of  land  bounded  by  the  lake,  went  to 
the  natural  shore  of  the  lake,  and  was  limited  by  it.  To  the  bed 
of  the  lake  within  its  natural  shore,  neitJier  they  nor  he  took  any 
title  as  riparian  owners.  The  title,  as  well  as  the  use,  of  the  bed 
of  the  lake  is  in  the  public. 

Several  cases  involving  several  questions  of  riparian  right  have 
been  considered  bv  the  court  with  this,  and  are  decided  at  the 
same  time.  Boomian  v.  Sunmichs ;  Delaplaine  v.  C.  tf  iV.  JT. 
Railway  Co.;  Olson  v.  Merrill.  These  cases  presented  questions  of 
riparian  right  upon  Lake  Michigan,  upon  lesser  navigable  lakes, 
upon  mere  ponds  not  navigable,  and  upon  running  streams.  They 
were  argued  at  the  bar  with  much  learning  and  ability,  and  have 
been  thoroughly  investigated  and  considered  by  the  court.  In 
these  cases,  we  have  reached,  amongst  other,  the  following  con- 
clusions, having  more  or  less  bearing  on  our  judgment  in  this 
case. 

First.  Adhering  to  the  uniform  rule  of  decision  in  this  court, 
as  will  be  seen  in  Olson  v.  Merrill,  42  Wis.  203,  that  a  riparian 
owner  upon  a  river  or  stream,  navigable  or  unnavigable,  takes,  in 
the  absence  of  express  limitation  in  his  title,  usque  ad  medium 
filum  aquiBy  the  court  holds,  in  Boorman  v.  Sunnuchs,  42  Wis.  233, 
and  Delaplaine  v.  Railway  Co.y  ante,  p.  386,  as  in  this  case,  that 
tfpon  a  natural  lake  or  pond,  the  riparian  owner,  as  such,  takes 
only  to  the  natural  shore  of  the  lake  or  pond. 

Second.  Biparian  rights  proper  are  held  to  rest  upon  title  to  the 
bank  of  the  water,  and  not  upon  title  to  the  soil  under  the  water; 
riparian  rights  proper  being  the  same,  whether  the  riparian  owner 
owns  the  soil  under  the  water  or  not.  And,  distinguished  from 
the  right  arising  in  case  of  gradual  and  insensible  accretion  or 
reliction,  the  general  right  of  appropriating  and  occupying  the  soil 
under  the  water,  when  such  right  may  exist,,  is  not  property  a 
riparian  right;  resting  not  upon  title  to  the  bank  only,  but  more 
directly  upon  title  to  the  soil  itself  under  the  water. 

Third.    Distinguished  from  appropriation  and  occupation  of  the 
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soil  under  the  water,  a  riparian  owner  upon  navigable  water, 
whether  or  not  he  own  the  soil  usque  ad  medium  filum  aqucBy  and 
unless  prohibited  by  local  law,  has  a  right  to  construct  in  shoal 
water,  in  front  of  his  land,  proper  wharves  or  piers,  in  aid  of  navi- 
gation, and  at  his  peril  of  obstructing  navigation,  through  the  water 
far  enough  to  reach  actually  navigable  water;  this  being  held  to 
further  the  public  use  of  the  water,  to  which  the  public  title  under 
the  water  is  subordinate;  and  therefore  to  be,  in  the  absence  of 
prohibition,  passively  licensed  by  the  public,  and  not  apourpresture. 

Fourth,  As  a  right  of  necessity,  when  water,  navigable  or  not 
navigable,  is  by  natural  causes  wearing  away  and  intruding  upon 
its  banks,  the  riparian  owner,  whether  or  not  he  own  the  soil 
usque  ad  medium  filum  aqumy  may,  as  against  the  public,  at  his 
peril  of  obstructing  the  public  use  when  the  water .  is  navigable, 
and  at  his  peril  of  the  necessity,  intrude,  as  far  as  may  be  neces- 
sary, into  the  water,  for  the  construction  of  works  necessary  to  the 
protection  of  his  land  against  the  action  of  the  water. 

Fifth.  Without  express  and  competent  grant  from  the  public, 
the  rights  declared  in  the  foregoing  third  and  fourth  conclusions 
are  the  only  rights  of  a  riparian  owner  upon  navigable  water,  to 
extend  his  possession  beyond  or  intrude  within  the  natural  shore 
of  the  water.  Any  other  extension  or  intrusion  into  the  water, 
beyond  the  natural  shore,  whether  made  by  the  riparian  owner  or  a 
stranger,  is  a  pourpresture,  vesting  no  title  in  him  who  made  it 

It  is  well  to  explain  hei*e  that  in  speaking  of  water  as  navigable 
or  not  navigable,  we  do  not  use  the  words  in  their  sense  at  the  com- 
mon law.  Waters  at  the  common  law  were  called  navigable,  only 
when  affected  by  the  ebb  and  flow  of  the  tide.  Of  course  in  this 
State,  bounded  on  one  side  by  a  great  fresh- water  sea,  and  on  another 
by  a  great  river,  which  with  its  confluents  constitutes  perhaps  the 
most  extensive  inland  navigation  in  the  world,  and  having  within 
it  many  streams  and  bodies  of  water  capable  of  navigation  and 
actually  navigated,  there  is  no  water  subject  to  the  ebb  and  flow  of 
ther  tide,  or  called  navigable  at  the  common  law.  Here,  therefore, 
the  restricted  sense  of  the  word,  navigable,  at  the  common  law,  is 
wholly  inappropriate  to  the  actual  condition  of  things.  Waters  are 
here  held  navigable  when  capable  of  navigation  in  fact  without 
other  condition.  And  when  we  use  the  terms,  navigable  or  unnav- 
igable,  we  mean  capable  or  incapable  of  actual  navigation.  The 
confusion  on  this  subject  which  sometimes  occurs  by  the  misappli- 
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cation  of  the  common-law  sense  of  terms  to  the  very  different  geo- 
graphical conditions  of  this  conntrj,  and  the  true, sense  here  of 
the  term  navigable^  are  well  stated  in  S.  B,  Magnolia  v.  Marshall^ 
39  Miss.  109. 

The  rule  that  the  title  of  the  riparian  owner  upon  a  natural  lake 
or  pond  does  not  extend  beyond  the  natural  shore  appears  to  be 
Tery  generally,  almost  uniyersally,  recognized,  and  is  discussed  by 
Cole,  J.,  in  Dclaplaine  v.  Railway  Co.^  supra.  It  is  unnecessary 
to  repeat  here  what  is  there  said,  and  in  which  we  all  concur. 
Indeed,  the  position  was  afSrmed  in  this  court  as  far  back  as  Jfar- 
vur  V.  SchuUe,  13  Wis.  G92. 

The  rule  that  riparian  rights  rest  upon  the  title  to  the  bank  aud 
not  to  the  bed  of  the  water  is  also  discussed  in  the  same  opinion 
of  Cole,  J.,  in  which  ic  enters  into  the  judgment  of  the  court 
more  directly  than  it  does  in  this  case,  and  need  not  be  noticed 
here  at  any  length.  We  take  it  to  rest  on  sound  principle,  and  to 
be  aflirmed  or  implied  in  a  great  majority  of  adjudged  cases  involv- 
ing the  point.  It  is  distinctly  recognized  in  Ghapnian  v.  0.  <§  M. 
River  R.  R,  Co.,  33  Wis.  629.  The  authority  of  the  latter  case  was 
assailed  at  the  bar  in  Delaplaine  v.  Railway  Co.,  supra.  The  criti- 
cism, however,  failed  to  disclose'  to  us  any  error  in  the  principletr 
of  the  decision  or  in  the  reasoning  of  the  opinion.  We  think  it 
amply  sustained  by  the  authoiities  cited  in  it;  and  fully  supported, 
if  need  were,  by  the  later  and  very  able  case  in  the  English  House 
of  Lords,  of  Lyon  v.  Fishmongers^  (7(9.,  L.  B.,  1  Appeal  Cas.  ^^2,, 
which  is  a  direct  and  most  satisfactory  authority  in  support  of  the 
rule  under  consideration. 

The  rule  that  the  right  of  appropriation  and  occupation  of  the 
bed  of  the  water,  where  such  right  exists,  rests  upon  title  to  the 
bed  of  the  water  itself,  and  not  upon  title  to  the  bank  only,  appears 
to  be  in  principle  nearly  self-evident.  When  the  riparian  owner  is 
seized  also  of  the  soil  under  the  water,  his  title  is  subject  only  to 
public  use  of  the  water,  and  to  private  rights  of  other  riparian 
owners.  When  the  water  is  not  navigable,  the  public  has  no  ease- 
ment, and  the  riparian  owner  may,  in  general,  put  his  estate  under 
the  water  to  any  proper  use  he  may  please,  not  infringing  upon 
the  rights  of  other  riparian  owners,  and  not  violating  any  public 
law.  When  the  water  is  navigable,  he  may  in  general  make  like 
use  of  his  estate  under  the  water,  subject  to  the  like  limitations, 
and  not  infringing  upon  the  paramount  right  of  use  in  the  public. 
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These  views  are  too  familiar  to  call  for  examination  of  author- 
ities at  length.  The  principles  on  which  they  rest  have  been  rec- 
ognized in  many  cases  in  this  conrt.  Walker  y.  Shepardson,  2  Wis. 
384 ;  s.  c,  4  id.  480 ;  Carpenter  v  Mann,  17  id.  155  ;  Tales  t. 
Judd,  18  id.  118  ;  Milwaukee  Qas-light  Co.  y.  Gamecock,  23  id.  144; 
Wisconsin  River  L  Co.  v.  Lyons,  30  id.  61 ;  Arimond  y.  Canal  Co., 
31  id.  316 ;  Chapman  y.  Railroad  Co.,  33  id.  629  ;  and  perhaps 
other  cases. 

The  rule  giyen  to  the  riparian  owner,  and  limiting  the  right  to 
construct  wharves  and  piers  into  navigable  water  to  the  point  of 
actual  navigability,  is  fully  sanctioned  by  Walker  v.  Shepardson, 
supra,  in  this  court,  and  Strong  v.  Button  and  Atlee  v.  Packet  Co., 
infra,  in  the  Federal  Supreme  Court 

The  rule  permitting  a  riparian  owner,  as  against  the  public,  to  in- 
trude as  far  as  may  be  absolutely  necessary,  in  the  construction  of 
works  necessary  to  protect  his  land  against  the  action  of  the  water 
without  impairing  any  public  use,  appears  to  us  to  go  little,  if 
any,  beyond  the  rule  at  the  common  law.  The  King  v.  T/ie  Cotn-- 
missioners,  etc,  8  Bani.  &  Cress.  355  ;  Traffordw  The  King,  8  Bing. 
204.  So  far  as  it  may  appear  to  enlarge  the  common-law  right, 
we  believe  it  to  be  necessary  to  the  rights  of  property  on  some 
of  the  waters  of  the  State,  especially  on  Lake  Michigan  ;  and  we 
hold  it  to  be  one  of  many  rights  founded  on  the  necessities  of  self- 
preservation.  See  Miller  v.  Milwaukee,  14  Wis.  642.  It  may  aid 
in  preserving  much  valuable  property ;  and,  guarded,  as  we  have 
guarded  it,  can  work  no  injury  to  the  public.  Whether  and  how 
far  one  riparian  owner  may  exercise  this  right  to  the  injury  of 
another,  or,  exercising  it,  be  liable  for  such  injury,  are  questions 
on  which  we  indicate  no  opinion. 

It  is  unnecessary  here  to  discuss  these  two  last  rules  at  any 
length;  because  there  is  no  pretense  in  this  case  that  the  respond* 
ent's  embankment  was  constructed  as  a  wharf  or  pier  in  aid  of 
navigation,  and  none  worth  serious  consideration  that  it  was  de- 
signed, and  none  whatever  that  it  was  necessary  to  protect  his 
estate  bounded  by  the  shore  of  the  lake  against  the  wash  of  the 
water.  It  seems  to  have  been  built  and  used  for  the  bkAb  purpose 
of  extending  into  the  lake  his  possession  bounded  by  the  lake.  We 
have  stated  these  rules  here,  chiefly  that  our  general  conclusions 
upon  the  general  subject,  here  grouped  together,  may  fully  and 
clearly  appear,  without  risk  of  misapprehendon. 
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The  rule  that  where  the  fee  of  the  bed  of  the  water  is  in  the  pab- 
lic,  the  general  right  of  the  riparian  owner  is  confined  to  legiti- 
mate  uses  of  the  water  only,  appears  to  follow  of  necessity  from 
the  principles  ah*eady  stated.  It  is  difficult  to  perceive  how,  in 
that  case,  the  riparian  owner  conld  take  right  to  intrude  upon  the 
public  fee  under  the  water,  which  he  might  not  take  to  intrude 
upon  the  priyate  fee  bounding  his  estate  upon  the  land  side.  This 
is  especially  apparent  when  the  water  is  navigable,  and  the  use  of 
the  water,  as  well  as  the  fee  in  its  bed,  is  in  the  public.  In  that 
case  all  riparian  right  is  subject  both  to  the  fee  and  to  the  use,  and 
the  riparian  owner  takes  no  right  to  intrude  upon  either. 

And  the  reason  of  the  rule  applies  equally,  whether  the  water 
immediately  next  to  the  shore  be  shoal  or  deep.  For  the  fee  is 
equally  in  the  public,  even  the  shoal  water  next  the  shore  may  aid 
the  public  use,  and  may  deepen  or  be  deepened,  so  as  to  become 
practically  capable  of  navigation.  It  is  difficult  to  perceive  on 
what  principle  the  right  of  public  use  in  shoal  water  next  the 
banks  is  to  be  distinguished  from  the  right  of  public  use  in  shoal 
water  on  bars  or  other  natural  obstructions  in  the  channel  of  navi- 
gable waters.  The  public  has  a  right  to  extend  the  actual  capacity 
of  use  everywhere  within  the  banks,  making  the  public  use  co-ex- 
tensive with  the  fee.     Wis.  R.  L  Oo,  v.  Lyons,  30  Wis.  61. 

Practically,  in  such  a  case  as  this,  if  a  riparian  owner  might  ap- 
propriate to  himself,  by  embankment,  the  public  fee  under  shoal 
water  next  the  bank,  his  embankment  might  well  in  time  cause  the 
navigable  water  outside  of  it  to  become  shoal  in  its  turn,  as  seems 
to  have  happened  in  this  case,  whereupon  the  right  to  intrude  upon 
the  public  fee  would  again  accrue,  and  so  on  from  time  to  time 
indefinitely;  thus  equally  intruding  upon  the  public  fee  and  im- 
pairing the  public  use. 

Be  that  as  it  may,  it  is  conclusive  against  the  right  of  private 
appropriation  claimed  that,  in  such  a  case,  the  riparian  owner  takes 
neither  fee  nor  use  in  the  bed  of  the  water  adjoining  his  riparian 
possession. 

These  views  are  so  clearly  founded  on  principle,  that  we  think 
we  could  entertain  no  doubt  of  them,  even  if  they  had  not  been 
expressly  adjudicated.  But  there  are  cases  upon  the  point,  ad j  udged 
by  very  high  authority,  and  quite  satisfactory  to  us. 

The  limitation  of  the  right  of  the  riparian  owner  upon  navigable 
water  to  intrude  through  shoal  water  upon  the  bed  of  the  water. 
Vol.  XXIV.  — 52 
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for  the  erection  of  wharves  or  piers  in  aid  of  navigation  only,  is 
clearly  implied  by  the  whole  discussion  of  the  court  in  Strong  y. 
Duttouy  1  Black,  23.  The  point  was  not  directly  involved  in  that 
case;  but  appears  to  have  been  in  the  subsequent  case  of  Atlee  y. 
Packet  Co.  y  HI  Wall.  389. 

In  the  latter  case  the  riparian  owner  had  saw  mills  on  the  bank 
of  the  Mississippi  river;  and,  as  part  of  a  boom  for  receiving  and 
retaining  saw  logs,  had  built  a  pier  in  the  river,  disconnected  with 
the  shore,  in  water  ten  or  twelve  feet  deep.  Of  this  pier,  it  is  said 
in  the  opinion  of  the  court:  ^^  Some  kind  of  a  boom  was  necessary 
to  enable  him  (the  riparian  owner)  to  keep  these  logs  safely  and 
economically.  No  question  is  made  but  that  if  he  had  a  right  to 
build  a  pier  at  that  place,  it  was  built  with  due  skill  and  care." 

After  discussing  the  rights  which  a  State  may  confer  upon  mu- 
nicipal corporations  to  construct  landings  upon  navigable  waters, 
the  court  proceeds  thus: 

^'  The  wharves  or  piers  are  generally  located  by  lines  bearing  such 
relation  to  the  shore  and  to  the  navigable  water  as  to  present  no 
danger  to  vessels  using  the  river,  and  the  control  which  the  State 
exercises  over  them  is  such  as  to  secure  at  once  their  usefulness 
and  their  safety. 

^'  These  structures  are  also  allowable  m  a  part  of  the  water  which 
can  be  used  for  navigation,  on  the  ground  that  they  are  essential 
aids  to  navigation  itself. 

**  The  navigable  streams  of  the  countiy  would  be- of  little  value 
for  that  purpose,  if  they  had  no  places  where  the  vessels  whicH 
they  floated  could  land,  with  conveniences  for  receiving  and  dis- 
charging cargo,  for  lying  by  safely  until  this  is  done,  and  then 
departing  with  ease  and  security  in  the  further  prosecution  of  their 
voyage.  Wharves  and  piers  are  as  necessary  almost  to  the  success* 
f ul  use  of  the  stream  in  navigation  as  the  vessels  themselves,  and 
are  to  be  considered  as  an  important  part  of  the  instrumentalities 
of  this  branch  of  commerce.  But  to  be  of  any  value  in  this  respect, 
they  must  reach  so  far  into  deep  water  as  to  enable  the  vessels  used 
in  ordinary  navigation  to  float  while  they  touch  them  and  are 
lashed  to  their  sides.  They  must  of  necessity  occupy  a  part  of  the 
stream  over  which  a  vessel  could  float  if  they  were  not  there." 

Having  stated  that  the  riparian  owner  had  no  statutory  or  mu« 
nicipal  authority,  the  court  proceeds: 

*^  Nor  is  there  any  claim  or  pretense  that  this  pier  is  in  aid  of 
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navigation.  No  vessel  or  watercraft  is  expected  to  land  there,  nor 
are  there  any  arrangements  by  which  they  can  land  or  be  secured 
or  fastened.  The  size  of  the  pier,  its  sharp  corners,  its  elevation 
from  the  water,  and  its  want  of  connection  with  the  shore,  forbid 
any  such  use  of  it  It  is  intended  to  receive  nothing  that  floats 
but  rafts,  and  no  rafts  but  such  as  its  owner  designs  to  keep  there 
permanently  for  his  own  use. 

'^  He  rests  his  defense  solely  on  the  ground  that  at  any  place 
where  a  riparian  owner  can  make  such  a  structure  useful  to  his 
personal  pursuits  or  business,iie  can,  without  license  or  special 
authority,  and  by  virtue  of  this  ownership,  and  of  his  own  conven- 
ience, project  a  pier  or  roadway  into  the. deep  water  of  a  navigable 
stream,  provided  he  does  it  with  care,  and  leaves  a  largo  and  suffi- 
cient passway  of  the  channel  unobstructed. 

'^  No  case  known  to  us  has  sustained  this  proposition,  and  we 
think  its  bare  statement  sufficient  to  show  its  unsoundness.     *    * 

**  We  are  of  the  opinion  that  the  pier  against  which  libelant's 
barge  struck  was  placed  by  him  (the  riparian  owner)  in  the  navi- 
gable water  of  the  Mississippi  river  without  authority  of  law,  and 
that  he  is  responsible  for  the  damages  to  the  barge  and  its  con- 
tents.'' 

The  rule  of  that  court,  when  not  controlled  by  State  decision, 
is,  that  riparian  owners  upon  navigable  streams  take  only  to  the 
shore,  and  not  usque  ad  medium  filum  aqua.  That  makes  the 
conditions  of  that  case,  in  their  view,  so  far  the  same  as  in  this. 
The  principle  on  which  the  decision  rests  is  perhaps  not  very  clearly 
stated;  but  it  appears  to  us  that  it  rests,  and  the  reasoning  of  the 
court  throughout  goes  to  show  that  it  does  rest,  on  the  principle 
that  a  riparian  owner  upon  navigable  water  cannot  intrude  upon 
the  bed  of  the  water,  save  only  by  piers  or  wharves  in  aid  of  navi- 
gation. If,  in  that  case  or  in  this,  the  riparian  owner  could  of 
right  appropriate  to  his  own  use  the  bed  of  the  water  under  shoal 
to  navigable  water,  it  would  be  immaterial  whether  he  should  build 
outward  from  the  shore,  or  as  in  that  case  and  in  this,  first  con- 
struct a  pier  reaching  navigable  water,  and  then,  as  in  this  case, 
connect  it  by  embankment  with  the  shore.  The  pier  in  that  case 
was  held  to  be  Sk  pourpresture,  because  it  was  there,  not  in  aid  of 
navigation,  as  the  bridge  pier  in  Strong  v.  Dutton^  but  in  aid  of  the 
riparian  owner's  convenience  on  the  bank;  not  in  aid  of  the  public 
use  of  the  water,  but  in  aid  of  the  private  uses  of  the  land.   Surelyi 
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after  the  judgment  in  that  case,  the  riparian  owner  could  not  have 
legalized  his  pier  by  connecting  it  with  the  shore  by  embankment. 
The  court  does  not  rest  its  judgment  upon  the  disconnection  of 
the  pier  from  the  shore.  The  pier  was  held  to  be  unla\vful,  not 
because  it  was  disconnected  with  the  shore,  but  because  the  ripa- 
rian owner  had  no  right  to  intrude  where  it  was,  upon  the  public 
fee  and  the  public  use.  The  court  puts  the  pier  upon  the  same 
ground  as  a  roadway  to  the  same  point;  clearly  covering  such  an 
intrusion  as  that  in  the  case  before  us.  It  appears  in  that  case 
that  part  of  the  water  was  shoal  between  the  pier  and  the  shore; 
and  we  apprehend  that  it  would  not  have  changed  the  view  of  the 
court,  had  the  water  been  shoal  the  entire  distance.  For  the  court 
very  plainly  intimates  that  a  pier  in  aid  of  navigation  in  the  same 
place  would  have  been  a  lawful  structure  within  the  rule  of  Strong 
V.  Dutton. 

A  still  more  satisfactory  case  in  support  of  our  views  is  Austin  v- 
Rutland  R,  R.  Co.,  45  Vt.  215.  That  case  arose  in  regard  to  land 
bounded  by  Lake  Champlain,  in  which  the  court  held  that  the 
riparian  owner  took  no  title  in  the  bed  of  the  lake  beyond  the 
shore.  A  stranger  made  land  upon  the  bed  of  the  lake  in  front  of 
the  riparian  owner's  estate,  into  navigable  water,  with  wharves 
upon  the  lake  side.  The  riparian  owner  brought  ejectment  for  the 
land  so  made  in  front  of  him.  The  court  appears  to  have  assumed 
that  had  the  riparian  owner  himself  as  such  a  right  in  the  bed  of 
the  lake,  to  intrude  such  an  embankment  upon  it  into  navigable 
water,  the  embankment  built  by  a  stranger  would  inure  to  him  as 
a  house  built  by  a  stranger  inures  to  the  owner  of  the  land.  The 
court  therefore  considers  the  right  of  the  riparian  owner  to  extend 
his  possession  to  navigable  water,  and  holds  that  "  all  that  could 
be  claimed  for  the  riparian  owner  is  the  exclusive  right  to  pass  to 
and  from  the  shore  as  it  originally  was,  from  and  to  the  lake,  but 
no  peculiar  or  additional  right  to  the  lake  itself."  ** There  is  no 
common  law  of  Vermont  by  which  the  owner  of  land  bounded  on 
Lake  Champlain  has  a  right  beyond  low-water  mark  to  appropriate 
as  his  own  the  bed  of  the  lake."  The  court  suggests  that  the 
riparian  owner  may  have  a  remedy  against  the  land  intruded 
between  him  and  the  lake,  as  a  nuisance;  but  holds  against  him  in 
the  ejectment,  for  want  of  title  in  laud  made  on  the  bed  of  the 
lake. 

The  opinion  of  the  court  is  able  and  learned,  discussing  at  some 
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length  the  English  and  Amerioan  aathorities  on  the  subject  And 
we  are  quite  satisfied  that  it  states  the  true  rule  which  should  pre- 
vail in  this  State. 

There  are,  indeed,  cases  more  or  less  conflicting  with  this  view, 
of  which  we  shall  notice  but  one  or  two. 

The  true  ground  of  the  rule  in  Rice  v.  Ruddiman,  10  Mich.  125, 
that  the  riparian  owner  takes  usque  ad  medium  filum  aquce  upon 
Muskegon  lake,  is  that  the  lake  is  only  a  widening  of  the  river. 
With  the  same  view  of  the  lake^  we  should  hold  the  same  view  of 
the  law.  It  is  true  that  some  of  the  opinions  speak  of  extending 
the  same  rule  of  ownership  usque  ad  medium  filum  aquce  to  all  small 
lakes  within  the  State  ;  but  not  so  to  Lake  Michigan.  It  is  also 
true  that  some  of  the  opinions  speak,  and  we  cannot  help  thinking 
somewhat  loosely,  of  some  measure  of  riparian  right  of  use,  "  not 
exclusive  or  unrestricted,"  of  the  bed  of  navigable  waters,  under 
shallow  water  by  the  shore.  We  have  considered  what  is  there 
said,  with  great  attention,  and  the  deference  due  to  the  great 
learning  and  ability  of  the  court.  But  we  cannot  help  thinking 
that  even  such  a  qualified  right  of  intrusion  into  the  shoal  water 
of  navigable  streams  or  bodies  would  tend  to  the  result  accom- 
plished in  Yates  v.  Milwaukee,  10  Wall.  497,  where  it  was  held 
that  the  public  authorities,  in  the  process  of  rendering  navigable 
to  its  full  width  a  public  river,  could  not,  whether  the  fee  under 
the  water  were  in  the  public  or  in  the  riparian  owner,  remove  a 
solid  pier  or  embankment  intruded  by  the  riparian  owner  in  shoal 
water  into  the  river  and  upon  the  public  use,  without  making  com- 
pensation for  it.  Such  a  result  of  permissive  private  intrusion 
upon  public  right  is  pregnant  with  warning  against  the  permission. 
We  cannot  help  regarding  the  latter  case  as  an  exceptional  one, 
inconsistent  with  many  better  considered  cases  in  the  same  court. 
We  think  that  the  true  measure  of  right  is  the  rule  in  Strong  v. 
Duiton,  and  we  are  not  sure  that  the  Supreme  Court  of  Michigan 
meant  any  thing  more. 

We  have  here  taken  no  notice  of  the  exact  line  of  boundary 
upon  lakes  or  ponds ;  whether  it  be  high  water  or  low  water,  or 
the  water's  edge,  the  exact  line  of  boundary  being  immaterial  in 
the  case  of  so  extended  an  intrusion. 

With  these  views  it  is  hardly  necessary  to  add  that,  in  our  judg- 
ment, the  respondent  wholly  failed  in  sustaining  his  title  to  the 
locus  in  quo. 
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III.  If  the  railroad  had  been  constructed  in  front  of  the  respond- 
ent's estate  in  the  strip  of  land  upon  the  natural  shore  of  the 
lake^  so  as  injuriously  to  affect  his  riparian  rights  we  admit  that; 
he  would  be  entitled  to  damages  for  the  injury.  Delaplaine  v. 
Railway  Co.,  supra*  But  that  is  not  the  respondent's  claim  in  this 
proceeding.  Ho  claims,  not  for  the  injury  to  his  riparian  right, 
but  for  land  taken  of  which  he  is  seized.  Whether  or  not  he  had 
lost  or  impaired  his  riparian  rights  by  the  construction  of  the  em- 
bankment in  front  of  it,  is  a  question  not  before  us  in  this  case^ 
and  on  which  we  indicate  no  opinion. 

lY.  We  have  not  considered  the  right  of  the  railroad  to  go 
where  it  does.  As  in  ejectment,  a  party  seeking  compensation  in 
such  a  proceeding  as  this,  must  recover  on  the  strength  of  his  own 
title ;  and  until  he  prove  title  in  himself,  is  in  no  condition  to 
question  the  right  of  the  other  party. 

By  the  Court. — The  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

On  a  motion  by  the  respondent  for  a  rehearing,  the  following 
opinion  was  filed : 

Stan,  C.  J.  The  argument  of  the  learned  counsel  for  the  re- 
spondent, upon  the  motion  for  a  rehearing  of  this  appeal,  imputes 
to  the  former  opinion  in  this  case  error  of  fact,  and  not  of  law. 

The  counsel  reproves  us  for  calling  the  respondent's  structure  in 
the  lake  an  embankment;  and  says  that  it  is  only  a  breakwater  to 
protect  the  respondent's  land  abutting  on  the  lake.  If  there  really 
be  such  error  in  fact,  we  think  that  it  is  in  the  case  made,  and  not 
in  the  judgment  of  the  court.  The  respondent,  in  his  notice  of 
appeal  to  the  court  below,  describes  what  we  call  an  embankment, 
as  "  a  piece  or  parcel  of  land,"  etc.  And  our  reading  of  the  testi- 
mony has  led  us  to  believe  that  description  to  be  correct  in  call* 
ing  the  locus  in  qv^o  land;  land  made  by  embankment  in  the  lake. 

But  if  we  be  mistaken  in  this,  and  if  the  track  of  the  railroad 
be  not  over  an  embankment  made  to  extend  the  respondent's  pos- 
session into  the  lake,  but  over  a  breakwater  only,  made  to  protect 
his  possession  in  the  land  bounded  by  the  natur^J  shore  of  the  lakey 
we  do  not  see  how  it  can  avail  the  respondent. 

For>  whatever  it  be>  the  respondent  in  his  notice  claims  as  the 
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owner  of  it  in  fee  simple.  Pretermitting  the  question  of  the 
respondent's  right  to  construct  a  breakwater  for  the  protection  of 
his  land^  some  eighty-five  feet  into  the  lake^  without  proof  of  the 
necessity  of  so  great  or  any  intrusion  upon  the  public  fee  under  the 
lake,  we  are  wholly  at  a  loss  to  comprehend  how  the  respondent 
could  acquire  a  fee  by  a  breakwater,  which  it  appears  to  be  now 
conceded  that  he  could  not  by  embankment.  Indeed,  the  claim  of 
private  confiscation  of  the  public  fee  appears  to  us  to  be  more 
plausible  by  embankment,  than  by  breakwater.  For  the  former 
would  appear  to  be  the  more  permanent  of  the  two,  and  more 
clearly  to  imply  a  possessory  right 

In  the  respondent's  notice  of  appeal,  he  does  not  claim  that  the 
appellant  has  destroyed  or  impaired  a  breakwater,  but  that  it  has 
taken  a  strip  of  land.  Passing  by  the  variance  between  the  respond- 
ent's claim  and  his  counsel's  brief,  we  are  unable  to  perceive  an 
injury  to  the  respondent  for  which  he  could  recover  in  this  pro- 
ceeding, by  the  railroad's  passing  over  the  breakwater  of  the  brief, 
without  injury  to  it  as  a  breakwater  in  the  protection  of  the  land 
bounded  by  the  shore  of  the  lake. 

By  the  Court — A  rehearing  is  denied. 


DiBBIKGBB  y.  MeTBB. 
(42  wis.  8U.) 

Mcuier  and  ienarU^Diseharge  of  servant  before  expiration  of  term» 

A  senraDt,  hired  for  a  year  to  work  in  the  lumber  trade,  engaged  daring  the 
year  in  the  same  trade  on  his  own  account,  without  his  master's  consent, 
though  he  continued  to  give  his  time  and  attention  to  his  master's  business. 
Held,  that  the  master  could  discharge  him  before  the  expiration  of  the  year. 

ACTION  for  damages  for  breach  of  a  contract  of  service.  The 
plaintiff  was  employed  for  the  year  1875  by  the  defendant  to 
superintend  the  latter's  lumber  and  wood  yard.  In  June  of  that 
year,  defendant  discharged  plaintiff  and  paid  him  to  the  time  of 
such  discharge.  Plaintiff  claimed  to  recover  the  agreed  wages  for 
the  remainder  of  the  year,  or  from  the  time  of  the  discharge  until 
he  obtained  other  employment. 
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At  the  tnal  the  evidence  tended  to  show  that  plaintiff,  while  bo 
In  defendant's  employ,  earned  on  the  wood  business  on  his  own 
account.  The  jury  were  instructed,  among  other  things,  that  "the 
plaintiff  had  a  right  to  be  interested  in  any  kind  of  business,  but 
his  interest  in  such  business  must  not  m  any  way  interfere  with  his 
time  and  attention  to  the  business  of  his  employer."  The  plaintiff 
recoyered  in  the  action,  and  defendant  appealed. 

D,  Bdbcoch  and  David  Taylor^  for  appellant 
Shepard  &  Shepardy  for  respondent. 

Lyok,  J.  It  is  well  settled  that  if  a  seryant,  without  the  con* 
sent  of  his  master,  engage  in  any  employment  or  business  for 
himself  or  another,  which  may  tend  to  injure  his  master's  trade  or 
business,  he  may  lawfully  be  discharged  before  the  expiration  of 
the  agreed  term  of  service.  This  is  so  because  it  is  the  duty  of  the 
servant,  not  only  to  give  his  time  and  attention  to  his  master's 
business,  but,  by  all  lawful  means  at  his  command,  to  protect  and 
advance  his  master's  intci^ests.  But  when  the  servant  engages 
in  a  business  which  brings  him  in  direct  competition  with  his 
master,  the  tendency  is  to  injure  or  endanger,  not  to  protect  and 
promote,  the  interests  of  the  latter.  It  was  said  by  Lord  Ellen- 
borough,  in  a  discussion  of  this  subject  in  Thoinpson  v.  Havelock, 
1  Campb.  527,  that  "no  man  shall  be  allowed  to  have  an  interest 
against  his  duty."  Manifestly,  when  a  servant  becomes  engaged  in 
a  business  which  necessarily  renders  him  a  competitor  and  rival  of 
his  master,  no  matter  how  much  or  how  little  time  and  attention 
he  devotes  to  it,  he  has  an  interest  against  his  duty.  It  would  be 
monstrous  to  hold  that  the  master  is  bound  to  retain  the  servant 
in  his  employment  after  he  has  thus  voluntarily  put  himself  in  an 
attitude  hostile  to  his  master's  interests. 

The  fact  may  be,  in  certain  cases,  that,  notwithstanding  the 
servant  has  engaged  in  a  nval  business,  still  he  has  given  his  whole 
time  and  attention  to  the  business  of  his  master.  An  attempt  was 
made  to  show  that  this  is  such  a  case.  But  the  existence  of  that 
fact  will  not  take  a  case  out  of  the  rule  above  stated,  for  the  rea- 
son that  the  servant  would  yet  have  an  interest  agamst  his  duty. 

The  cases  which  sustain  or  tend  to  sustain  the  doctrine  herQ 
laid  down  are  very  numerous.    For  convenience  we  cite  a  few  of 
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them:  Singer  v.  McCormick,  4  W.  &  S.  266;  Jaffray  v.  King^  34 
Md.  217;  Adams  Express  Co.  v.  Trego,  35  id.  47;  Lacy  v.  OsbaU 
diston-y  8  Car.  &  P.  80;  Read  v.  Dunsmorey  9  id.  588;  Nichol  v. 
Marty Uy  2  Esp.  732;  Gardner  v.  McCutcheony  4  Beav.  534;  Ridg* 
way  V.  Market  6b.,  3  Ad.  &  E.  171;  Amor  t.  FearoUy  9  id.  548; 
Horton  v.  McMurtryy  5  Hurl.  &  N.  667.  See,  also,  Wood  on  Mas- 
ter and  Servant,  §  116,  and  eases  cited  in  notes. 

If  the  plaintiff  became  engaged  in  a  business  Mrhich  necessarily 
made  him  a  competitor  of  his  employer  in  the  purchase  of  wood  at 
Kew  Cassel,  or  in  selling  the  same  at  Fond  du  Lac,  such  business  had 
a  direct  tendency  to  raise  the  price  at  the  former  place  and  depress 
it  at  the  latter,  as  well  as  to  decrease  the  defendant's  business;  and 
hence  its  tendency  was  hostile  to  the  defendant's  interests,  and  it 
was  equally  hostile,  even  though  the  plaintiflE  conducted  it  entirely 
by  agents,  and  gave  his  whole  time  and  attention  to  the  business 
of  the  defendant. 

The  learned  circuit  judge  charged  the  jury,  in  effect,  that  it  was 
no  valid  cause  for  discharging  the  plaintiff  before  the  expiration 
of  the  term  for  which  he  was  employed,  that  he  engaged  in  such 
rival  and  hostile  business,  if  he  gave  his  whole  time  and  attention 
to  the  business  of  the  defendant.  Within  the  rules  of  law  above 
stated,  this  instruction  was  erroneous,  and  the  verdict  may  have 
been  predicated  upon  the  instruction  and  controlled  by  it.  Hence 
the  error  is  material,  and  fatal  to  the  judgment. 

As  to  whether  the  contract  of  hiring  was  or  was  not  for  a  speci- 
fied term  of  service,  we  express  no  opinion  upon  the  evidence ;  but 
we  have  decided  the  caae  on  the  theory  that  there  was  a  hiring  for 
a  year,  that  being  most  favorable  to  the  plaintiff. 

By  the  Court* — Judgment  reversed,  and  cause  remanded  for  a 
new  tiiaL 


LiKK  v.  DOEBFBB. 
(a  Wis.  891.) 


I  Tax  title  —  BigJit  of  intruder  to  acquire, 

■ 

I 


One  who  enters  upon  and  occupies  land  as  a  mere  Intmdez  is  under  no  obliga- 
tion to  paj  the  taxes  and  ma^  acquire  title  to  the  land  nnder  a  tax  deed 
advette  to  the  former  owner  of  kis  grantees. 

Vol.  XXIV.  —  53 


418  WISCONSIN, 

Link  V  Doerfer. 


ACTION  of  ejectment.  The  plaintiff's  evidence  tended  to  show 
that  the  land  was  entered  by  one  Gerater  in  August,  1865,  and 
conveyed  by  him  to  the  plaintiff  in  1874.  Defendant's  evidence 
tended  to  show,  1.  That  in  November,  1857,  Gerster  and  one  Moader 
entered  into  a  contract  by  which  the  former  agreed  to  convey  said 
land  to  the  latter  in  consideration  of  certain  moneys.then  paid 
and  of  certain  payments  thereafter  to  be  made,  the  last  installment 
falling  due  in  four  years  from  that  date,  the  vendee  agreeing  to  pay 
all  taxes  that  might  be  assessed  unon  the  land,  and  the  vendor 
reserving  the  right  to  declare  a  forfeiture  and  re-enter  upon  a 
breach  by  the  vendee.  2.  That  Moader  entered  upon  the  land,  and 
occupied  it  about  a  year,  and  then  abandoned  it.  3.  That  Gerster 
then  leased  the  land  to  one  Stoll,  who  cut  grass  from  it  for  one 
year.  4.  That  soon  afterward,  in  the  fall  of  1858,  or  1859,  one 
Hilbert  moved  upon  the  land  with  his  family,  and  continued  to 
occupy  it  about  sixteen  years,  working  and  improving  it.  5.  That 
the  land  was  sold  for  taxes  in  1864,  to  the  county,  and  a  tax  deed 
based  upon  that  sale,  running  to  Hilbert  as  assignee  of  the  county, 
issued  and  recorded  in  1867.  6.  That  Hilbert's  family  (Hilbert 
himself  being  insane,  and  confined  to  the  county  jail  for  that  reason) 
removed  from  the  land  in  1874,  and  defendant,  who  was  Hilbert's 
son-in-law,  afterward  occupied  the  land,  having  apparently  been 
put  in  possession  in  behalf  of  Hilbert,  by  the  sheriff,  under  the 
writ  of  restitution  awarded  by  the  court  in  the  action  of  Gerster  v. 
Hilbert,  reported  in  38  Wis.  609. 

By  direction  of  the  court,  the  jury  found  for  the  plaintiff,  and 
from  a  judgment  on  the  verdict  defendant  appealed. 

H.  0.  (£  W,  J.  Turner,  and  W.  F.  Vilas,  for  appellant.  The 
tax  deed  to  Hilbert  was  valid,  because  it  does  not  appear  that  hie 
possession  at  the  time  the  tax  was  levied  was  under  claim  of  title, 
or  that  he  was  under  any  obligation  to  pay  the  taxes.  Smith  t. 
Lewis,  20  Wis.  356;  Bassett  v.  Welch,  22  id.  176;  Jones  v.  Davis,  24 
id.  229;  Whitney  v.  Chinderson.  31  id.  359;  Blakeley  v.  Bestor,  13 
111.  708;  Moss  v.  Shear,  25  Cal.  38;  Bovmian  v.  CockriU,  6  Kan. 
311;  Blackwood  Y.  Van  Vleit,  30  Mich.  118. 

■ 

Taylor  <£  Sutherland,  for  respondent.  As  Hilbert  was  in  pos- 
session of  the  land,  working  and  improving  it,  for  about  sixteen 
years,  and  was  so  in  possession  when  the  tax  for  which  the  land 
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iras  sold  was  assessed  and  levied^  as  well  as  when  the  sale  was 
made,  and  when  the  deed  was  issued,  it  was  his  duty  to  pay  the 
taxes^  and  he  conld  not  acquire  title  through  the  sale.  Jones  y. 
Davis,  24  Wis.  229;  Bunker  v.  Rand,  19  id.  253;  BasseUv.  Welch, 
22  id.  175;  Smith  v.  Lewis,  20  id.  350;  Lyhrand  v.  Haney,  31  id. 
230;   Whitney  v.  Ounderson,  id.  359;  Swift  v.  Agnes,  33  id.  228. 

Ryan,  C.  J.  The  controlling  question  in  this  case  is,  whether 
the  possession  of  Hilbert,  the  grantee  in  the  tax  deed,  was  such  as 
to  impose  upon  him  a  duty  to  pay  the  taxes  for  non-payment  of 
which  the  deed  issued,      miitney  v.  Ounderson,  31  Wis.  359. 

And  on  the  character  of  this  possession,  there  is  singular  poverty 
of  proof.  There  is  no  evidence  tending  to  show  whether  Hilbert 
entered  in  subservience  or  adversely  to  the  title  of  the  respondent; 
or  whether  he  claimed  any  or  what  right  of  possession,  before  he 
took  the  tax  deed;  or  whether  the  premises  were  assessed  to  him 
for  the  tax  for  which  the  deed  issued. 

Perhaps  proof  that  the  premises  had  been  assessed  against  him 
for  the  tax  would  have  been  immaterial,  without  further  proof  that 
Hilbert  claimed  as  owner.  For  it  appears  that  the  statute  in  force 
at  the  time  required  land  to  be  listed  to  the  owner  only,  and  noi  to 
the  occupant.  Section  23,  ch.  167  of  1859,  amended  by  subd.  9, 
§  1,  ch.  295  of  1860.   See  the  Revised  Statute,  §  23,  ch.  386  of  1860. 

We  entertain  no  doubt,  indeed,  that  when  one  enters  upon  land 
under  claim  of  title  in  fee,  and  continues  the  possession  and  the 
claim,  so  as  to  set  section  8  of  the  Statute  of  Limitations  running 
in  his  favor,  he  might  be  taken  as  the  owner  for  all  purposes  of 
taxation.  For  he  could  not  be  tolerated  to  claim  under  one  stat- 
ute that  he  is  owner,  and  under  another  statute  that  he  is  not 
For  the  purposes  of  taxation,  such  a  tenant  of  land  might  be  taken 
at  his  word  that  he  is  owner. 

After  long  possession  under  claim  of  title  not  resting  in  writing, 
within  section  8,  it  might  be  difficult  to  establish  the  precise  char- 
acter of  the  entry.  And  so  the  section  appears  to  imply  a  pre- 
sumption of  fact,  subject  of  course  to  be  rebutted,  that  aitcr 
continuous  occupation  under  claim  of  title  for  twenty  years  the 
entry  shall  be  deemed  to  have  been  adverse.  But  such  a  presump- 
tion would  only  shift  the  onus  prohandi ;  and  does  not  disturb  the 
rule  that  the  entry  controls  the  claim  of  title  under  it.  Pepper  v. 
G^Dowd,  39  Wis.  538.    But  the  presumption  is  founded  on  con- 
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tinned  possession  under  claim  of  title  for  tirenty  jears,  and  does 
not  arise  until  the  statute  has  run  u]Don  it.  It  does  not  sooner 
arise  upon  claim  of  title,  and  does  not  arise  at  all  without  claim  of 
title.  Upon  the  possession  of  Hilbert,  as  far  as  disclosed  in  this 
case,  the  statute  would  not  run.  It  could  not  operate  by  any  lapse 
of  time  to  toll  an  entry. 

So  far  as  the  record  discloses,  Hilbert  took  possession  of  unoccu- 
pied premises,  without  color  or  claim  of  title,  and  so  possessed 
them  from  his  entry  to  the  date  of  the  tax  deed.  So  far  as  the 
record  discloses,  he  claimed  no  right  in  the  premises  before  he 
took  and  recorded  his  tax  deed.  The  taking  of  the  tax  deed  is 
presumptively  inconsistent  with  any  previous  claim  of  title  in  him- 
self. And  we  cannot  assume,  in  the  absence  of  all  evidence,  that 
he  had  before  set  up  any  claim  of  title.  He  appears  to  have  been 
a  mere  intruder.  Intrusio  est  ubi  quis,  cut  nullum  jus  competit  in 
re  nee  scintilla  juris^  possessionem  vacuam  ingreditur,  quce  7iec  cor- 
pore  nee  animo  possidetur,  sicut  kereditatum  jacentem .  Bracton, 
Book  IV,  ch.  2,  fol.  160.  In  Book  II,  ch.  17,  fol.  39,  of  the  same 
work,  possession  is  called  7iuda,  ubi  quis  nil  juris  habet  in  ra,  nee 
aliquamy  juris  scintillam,  sed  tantum  nudam  pedum  posititionem. 

Such  intrusion  has  alwajs  been  held  jonma  facie  subservient  to 
the  legal  title.  Jackson  v.  WaterSy  12  Johns.  365  ;  Jackson  v. 
Thomas,  16  id.  293  ;  Jackson  v.  Camp,  1  Cow.  605  ;  La  Frombms 
V.  Jackson,  8  id.  589 ;  Bicard  v.  Williams,  7  Wheat.  59 ;  The 
Society,  etc.  v.  Fawlet,  4  Pet.  480  ;  Bradstreet  v.  Huntington,  5  id. 
402  ;  Jackson  v.  Porter,  1  Painc's  C.  C.  457;  Markley  v.  Amos,  2 
Bailey,  603.  *^  And  no  ouster  can  be  presumed  in  favor  of  such  a 
naked  possession."    Story,  J.,  in  Society,  etc,  v.  Pawlet,  supra. 

Though  such  naked  possession  is  regarded  as  held  in  subservi- 
ence to  the  legal  title,  and  may  subject  the  tenant  to  some  form  of 
action  for  the  profits  of  the  premises,  yet  it  implies  no  privity  of 
contract  with  the  legal  owner,  or  duty  to  pay  taxes  ;  nor  does  it 
preclude  him  from  acquiring  adverse  title  to  himself,  by  tax  deed 
or  other  conveyance.  Blackwood  v.  Van  Vleit,  30  Mich.  118 ; 
Blakely  v.  Bestor,  13  111.  708  ;  Moss  v.  Shear,  25  Cal.  38;  Bowman 
▼.  CockrUl,  6  Kan.  311. 

The  general  rule  is  well  stated  in  Jackson  v.  Thomas,  supra : 
*^  The  principle,  however,  that  possession  must  in  its  inception  be 
adverse  and  continue  so,  is  not  well  understood.  In  those  cases 
in  which  that  observation  occurs,  nothing  had  happened  to  change 
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the  character  of  the  first  possession,  and  that  TNras  considered  as 
denoting  quo  animo  the  possession  was  held  after  the  first  entry. 

**  If  one  enter  on  land  without  any  claim  or  title  or  color  of  tdtle, 
the  law  adjudges  the  possession  to  be  in  subservience  to  the  legal 
owner,  and  no  length  of  possession  will  render  the  holding  adverse 
to  the  title  of  the  owner ;  but  if  a  man  enters  on  land,  without 
claim  or  color  of  title,  and  no  privity  exists  between  him  and  the 
real  owner,  and  such  person  afterward  acquires  what  he  considers 
a  good  title,  from  that  moment  his  possession  becomes  adverse." 

The  record  in  this  case  discloses  no  obligation  of  Hilbert  to  pay 
taxes  on  the  land,  or  disability  to  acquire  adverse  title  under  the 
tax  deed.  His  recording  the  tax  deed  was  equivalent  to  a  new 
entry,  under  claim  of  title  ;  and  from  thence  bis  possession  was 
adverse.    Pepper  v.  O^Dowd^  supra. 

The  precise  question  here  has  not  been  before  this  court  in  any 
previous  case  which  we  recall.  But  the  principles  on  which 
the  judgment  of  this  case  rests  have  been  recognized  in  many 
cases.  Woodward  v.  McReynolds,  2  Pin.  268  ;  Edgerton  v.  Birdy 
6  Wis.  527  ;  Smith  v.  Lewis,  20  id.  350 ;  Sturdevant  v.  Mather,  id. 
576 ;  Bassett  v.  Welch,  22  id.  175  ;  Jones  v.  Davis,  24  id.  229 ; 
McMahon  v.  McGraw,  26  id.  614  ;  Quijin  v.  Quinn,  27  id.  168 ; 
Frentz  v.  Rlotsch,  28  id.  312 ;   Whitney  v.  Gunderson,  31  id.  359. 

By  the  Court, — The  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


Kimball  v.  Town  of  Eosendalb. 

(42  Wis.  407.) 

C<m9iituHfmaL  law  —  Ourative  legidatian, 

A  leglalatare  has  power,  by  a  remedial  statute,  to  legaHze  defective  proceed- 
ings under  a  former  statute,  only  in  cases  where  it  has  present  antliority  to 
authorize  like  proceedings. 

A  town  made  an  irregular  asBessment  of  taxes ;  a  statute  was  thereupon 
passed  to  confirm  the  assessment.  But  before  the  passage  of  this  statute  a 
constitutional  amendment  had  taken  away  from  the  legislature  authority  to 
enact  special  laws  for  the  assessment  and  collection  of  taxes.  Held,  thai 
the  statute  was  void. 
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ACTION  to  recover  money  paid  by  the  plaintiff  to  the  defendant 
under  compulsion  for  taxes.  The  taxes  were  assessed  under 
the  provisions  of  the  act  of  187 1^  chapter  78,  authorizing  the  town 
to  subscribe  for  stock  in  a  certain  railroad  company,  to  issue  bonds 
therefor  and  to  levy  a  tax  to  pay  the  same. 

In  1877  an  act  was  passed  declaring  legal  and  valid  the  bonds  so 
issued  and  the  assessing,  levying  and  collecting  taxes  to  pay  the 
same. 

The  plaintiff  herein  claimed  that  the  bonds  issued  were  invalid 
by  reason  of  a  failure  to  comply  with  the  statute  under  which  they 
were  issued,  and  evidence  was  introduced  to  maintain  this  claim. 

The  court  ordered  nonsuit,  and  plaintiff  appealed. 

Taylor  <t  SutJierlandy  for  appellant, 

Edward  S.  Bragg  and  J.  C.  Gregory y  for  respondent. 

Ryan,  C.  J.  This  appeal  appears  to  turn  on  the  validity  of 
chapter  20  of  1877.  For  there  appears  no  room  for  doubt  that,  con- 
sidered outside  of  the  curative  effect  of  that  statute,  there  was 
sufficient  evidence  to  go  to  the  jury  ;  for  instance,  on  the  date  of 
filing  the  proposition  of  the  railroad  company.  The  affidavit  of 
Babcock  was  clearly  inadmissible  ;  being  admitted,  it  might  well 
be  disregarded  in  granting  the  nonsuit.  But,  aside  from  that,  the 
double  date  indorsed  upon  the  paper,  the  peculiar  testim6ny  of  the 
clerk,  the  recital  in  the  resolution  of  the  supervisors,  and  perhaps 
other  circumstances,  were  sufficient  to  raise  a  question  of  fact  upon 
the  date  of  the  actual  filing;  And  we  infer  from  the  record  that  the 
nonsuit  was  granted  on  faith  of  the  validity  of  the  healing  statute. 

Though  a  power  somewhat  arbitrary  in  its  nature,  however  benefi- 
cent its  exercise  may  sometimes  be,  and  closely  bordering — if 
not  intruding  —  on  the  judicial  ixxnciion^Oreenoughx.  Oreenoughy 
11  Penn.  St.  489 ;  Orim  v.  Weisseftberg,  57  id.  433),  it  is  too  late 
to  question  the  general  authority  of  the  legislature,  '^by  other 
legislation  to  dispense  with  obedience  to  those  regulations  which 
have  been  prescribed  by  itself  for  the  protection  of  those  who  are 
taxed."  Cooley's  Tax.,  ch.  10.  The  power  certainly  has  limita, 
which  the  authorities  leave  somewhat  uncertain.  And  it  Extends 
generally  to  subjects  other  than  taxation.  Cooley's  Const.  369-383. 
And  ^'  the  healing  statute  must  in  all  cases  be  confined  to  validat- 
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ing  acts  which  the  legislature  might  previously  have  authorized. 
It  cannot  make  good  retrospectively  acts  which  it  had  previously 
no  power  to  permit."  Cooley's  Const.  381.  Curative  statutes^  and 
the  principles  on  which  they  rest,  have  been  frequently  upheld  by 
this  court.  Hashrouck  v.  Milwauheeyl^Wi^,^^  ;  s.  c.,21  id.  217 
Tallman  v.  JanesvilUy  17  id.  71 ;  Smith  v.  Cleveland,  id.  666 
Cross  V.  Milwaukee,  19  id.  609 ;  May  v.  Holdridge,  23  id.  93 
Hamilton  v.  Fond  dtt  Lac,  25  id.  490 ;  Fisk  v.  KeJiosha,  26  id.  23 
Knapp  V.  Grant,  27  id.  147  ;  Dean  v.  Charlton,  id.  622 ;  Phillips 
v.  Albany,  28  id.  340;  Mills  v.  Charlton,  29  id.  400;  Evans  y. 
Sharp,  id.  564  ;  Dill  v.  Roberts,  30  id.  178  ;  Dean  v,  Borchsenius, 
id.  236  ;  Single  v.  Supervisors,  38  id.  363. 

Perhaps  the  time  limit  of  the  curative  power  of  the  legislature, 
as  gathered  from  all  the  authorities  and  sanctioned  by  principle,  is, 
or  ought  to  be,  that  it  can  reach  things  voidable  only,  not  void ; 
defects  of  execution  only,  not  of  authority  or  jurisdiction  ;  and  is 
confined  to  defective  proceedings  under  previous  legislative  author- 
ity. It  is  true  that  many  most  respectable  authorities  do  not  set 
so  narrow  a  limit  to  the  power.  In  this  case,  however,  we  have  to 
deal  with  the  nature,  and  not  with  the  limit,  of  the  power,  and 
only  make  a  general  statement  of  its  limit,  as  aiding  an  under- 
standing of  its  nature. 

The  power  appears  to  rest  in  the  theory  that  the  authority 
of  the  legislature  over  the  subject  is  a  continuing  authority;  that 
a  later  statute  may  change  the  modus  operandi  prescribed  by  a 
former ;  that  when  a  statute  has  authorized  a  thing  to  be  done, 
and  prescribed  the  details  of  proceeding  necessary  to  consummate 
it,  and  the  thing  has  been  done  in  pursuance  of  the  authority,  but 
with  different  or  defective  details  of  proceeding,  a  subsequent 
statute  may  authorize,  nunc  pro  tunc,  the  details  of  proceeding 
actually  taken,  as  the  prior  statute  might  have  done.  Such 
details  resting  in  the  absolute  discretion  of  the  legislature,  it  is 
held  that  a  statute  may,  ez  post  facto,  sanction  those  actually  used 
to  support  the  statutory  proceeding.  This  may  be  called  ratifica- 
tion, and  maybe  in  the  form  of  ratification.  But  it  rests  upon 
the  continuing  power  of  the  legislature.  All  the  authorities  agree, 
as  is  apparent  without  authority,  that  the  legislature  cannot  ratify 
what  it  could  not  have  authorized.  And  it  seems  equally  apparent 
that  it  cannot  ratify  what  it  cannot  authorize.  For  the  exercise 
of  the  power  implies  legislative  authority  over  the  subject,  as  weU 
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at  the  time  of  the  curative  statute  as  at  the  time  of  the  enabling 
statute.  Legislative  jurisdiction  of  the  subject  is  equally  essential 
at  both  times^  both  statutes  resting  on  the  present  authority  of  the 
legislature  to  authorize  the  proceeding  and  to  prescribe  its  details. 
Surely  a  statute  could  not  authorize  a  new  proceeding  or  sanction  an 
old  one  in  a  matter  presently  without  the  scope  of  legislative  author- 
ity. We  know  of  no  exception  to  the  rule  that  the  power  to  do  a  thing 
or  to  authorize  it  to  bo  done  nunc  pro  time  implies  present  right. 

Viewed  strictly  in  the  light  of  ratification,  the  same  reasoning 
appears  to  apply.  Omnis  enim  ratihahitio  retrotrahitur,  et  vian- 
dato  aequiparatur.  That  is  to  say,  ratification  carries  present 
assent  or  authority  back  to  the  time  of  the  thing  ratified,  imply- 
ing present  power  to  authorize  or  assent  to  what  has  been  already 
done.  This  seems  to  be  expressly  held  in  the  application  of  the 
maxim  to  legislative  ratification  in  Weisler  v.  Hade,  52  Penn.  St. 
474,  quoted  and  approved  in  Mills  v.  CJiarlton,  supra.  One  may 
ratify  things  done  during  disability  after  disability  removed.  But 
one  under  disability  cannot  ratify  things  done  before  disability. 
Possibly  it  might  be  claimed  that  a  legislature  with  constitution- 
ally enlarged  power  might  ratify  what  it  had  authorized  before  the 
power  accrued,  which,  however,  we  are  not  at  all  inclined  to  con- 
cede. But  surely  a  legislature,  constitutionally  restrained  from 
authorizing  a  thing,  cannot  ratify  the  thing  imperfectly  done 
under  authority  given  before  the  restraint.  It  cannot  ratify  what 
it  cannot  do.  For  its  ratification  must  carry  present  authority 
back  to  the  time  of  the  thing  ratified. 

It  is  believed  that  all  the  cases,  here  and  elsewhere,  supporting 
legislative  authority  to  pass  curative  statutes,  are  either  expressly 
or  tacitly  rested  upon  the  power  of  the  legislature  to  do,  in  the 
present,  what  it  ratifies  in  the  past.'  This  is  true  of  all  the  cases 
in  this  court  cited  supra.  It  appears  to  be  the  ground  on  which 
Judge  CooLEY  rests  the  power  in  both  of  his  admirable  works  to 
which  we  have  above  referred,  and  of  the  cases  which  he  cites.  We 
know  of  no  case  holding  that  the  legislature  can  act  nunc  pro  tunc 
upon  a  subject  intermediately  withdrawn  from  their  authority. 
Cass  V.  Dillon,  2  Ohio  St.  607,  and  Siate  v.  Trustees,  8  id.  394, 
cited  for  the  respondent,  as  well  as  Aspinwall  v.  Daviess  Co.,  23 
How.  364,  all  turned  upon  questions  of  constructive  repeal  of 
previous  statutes  by  amended  Constitutions. 

Ko  question  is  made  of  the  power  of  the  legislature  to  pass  chap- 
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tcr  78  of  1871  uuder  which  the  proceeding  ratified  in  chapter  20  of 
1877  was  taken.  But  in  the  mean  time  came  the  constitutional 
amendment  of  1871.  37  this  the  legislature  is  prohibited  from 
enacting  special  or  priyate  laws  in  nine  several  cases,  the  sixth 
being,  '^  for  assessment  or  collection  of  taxes^  or  for  extending  the 
time  for  collection  thereof." 

It  is  impossible  to  mistake  the  object  or  spirit  of  this  amend- 
ment. For  years  the  statute  books  had  been  incumbered  with  mul- 
titudinous acts  of  the  several  kinds  prohibited ;  vicious  not  only 
in  quantity  but  in  quality.  In  some  of  the  instances  prohibited,  they 
meddled  in  purely  private  matters,  authorizing  what  might  be  done 
without  the  authority  or  with  judicial  authority.  In  other  instances 
they  conferred  special  authority  in  cases  within  general  authority. 
And  in  all  instances  relating  to  things  publici  juris,  they  broke  the 
uniformity  and  harmony  of  law  so  essential  to  good  government; 
substituting  special  for  general  rnles^  and  rendering  a  large  body 
of  the  municipal  law  fragmentary  in  character,  and  diffei'ent  by 
locality.  After  long  endurance  of  such  excesses  of  legislation, 
the  amendment  of  1871  was  adopted,  in  order,  so  far  as  it  went,  to 
confine  legislation  to  its  legitimate  objects,  to  substitute  general  for 
special  enactments,  and  to  restore  order  and  uniformity  to  munici- 
pal law.  And  we  cannot  doubt  that,  except  so  far  as  power  over 
any  of  the  nine  several  subjects  is  reserved  by  other  provisions  of 
the  Constitution,  the  amendment  was  intended  to  withdraw  them, 
and  does  effectually  withdraw  them,  from  any  exercise  of  legisla- 
tive authority  over  them,  by  private  or  special  statutes.  As  the 
Supreme  Court  of  the  United  States  once  truly  and  emphatically 
said  of  the  eleventh  amendment  to  the  Federal  Constitution,  with- 
drawing Federal  jurisdiction  of  suits  of  individuals  against  States 
(12  Peters,  731),  the  amendment  of  1871  took  from  the  legislature 
"  ALL  jurisdiction,  past,  present  and  future,"  of  special  legislation, 
on  the  nine  prohibited  subjects.  There  is  here  no  distinction 
between  retrospective  and  prospective  legislation.  Since  the  amend- 
ment, and  except  as  saved  by  some  distinct  grant  of  power  in  the 
Constitution  not  repealed  by  the  amendment,  these  nine  subjects 
are  absolutely  beyond  the  pale  of  legislative  jurisdiction  to  pass 
private  or  special  enactments.  This,  upon  its  face,  is  the  manifest 
purpose  of  the  amendment,  and  we  cannot  give  it  a  different  con« 
struction.     Qui  hmret  in  lilera,  hcBret  in  cortice. 

Were  this  otherwise  the  legislature  might  still,  by  special  stat* 
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ute,  notwithstanding  the  prohibition,  change  one's  name  or  heir,  by 
repealing  a  former  statute  giving  him  another  name  or  heir;  might 
still  alter  a  highway  by  repealing  a  former  statute  changing  its 
route;  might  still  authorize  one  to  keep  a  ferry,  by  extending  the 
time,  or  authorizing  the  assignment  of  the  grant  of  a  former  stat- 
ute; might  still  authorize  the  sale  of  property  of  persons  under  a 
disability,  by  amending  defective  powers,  or  extending  time  under 
a  former  statute;  might  still  locate  or  change  a  county  seat  by 
repeal  or  modification  of  a  former  unexecuted  statute;  might  still 
effect  the  Collection  of  a  tax,  by  giving  validity  to  a  levy  invalid 
under  a  former  statute;  and  so  on  ad  nauseam.  Most  assuredly  this 
would  be  neither  the  letter  nor  the  spirit  of  the  amendment.  The 
evil  would  not  be  effectually  laid;  its  ghost  would  continue  to  haunt 
the  State  for  a  generation  or  so,  disturbing  the  order  of  legisla- 
tion intended  to  be  secured  by  the  amendment. 

This  view  is  not  only  not  inconsistent  with,  but  is  strongly  sup- 
ported by,  what  is  said  upon  the  subject  in  Attorney- General  v. 
Railway  Cos.,  35  Wis.  425.  There  the  question  was,  whether  the 
prohibition  in  the  ninth  clause  of  the  amendment,  "  to  grant 
corporate  powers  or  privileges,"  took  from  the  legislature  the  power 
reserved  in  the  Constitution  to  alter  or  repeal  special  corporate 
charters  previously  granted.  It  was  held  that  the  amendment  was 
not  intended  to  affect,  and  did  not  affect,  the  reserved  power;  that 
the  power  therefore  continued  notwithstanding  the  amendment; 
and  that  the  prohibition  to  grant  corporate  powers  or  privileges  was 
therefore  equivalent  to  a  prohibition  to  grant  corporate  charters  ds 
novo.  But  the  court  came  to  that  conclusion  by  force  of,  and  rested 
it  upon  a  distinct  and  independent  grant  of  power  in  the  Constitu- 
tion, not  reached,  or  intended  to  be  reached,  by  the  amendment. 
There  is  certainly  no  such  clause  in  the  Constitution  on  which  the 
power  to  pass  special  curative  statutes  in  aid  of  the  assessment  or 
collection  of  taxes  could  rest.  That  power  was  appurtenant  to  the 
former  power  to  pass  special  acts  for  the  assessment  or  collection  of 
taxes.     And  the  appurtenance  went  with  the  main  power. 

As  far  as  the  amendment  reaches,  and  as  long  as  it  lasts,  the 
peace  of  the  State  is  secured  against  the  pest  of  further  private  or 
special  legislation.  And  chapter  20  of  1877  can  have  no  curative 
effect  upon  the  tax  in  question  in  this  case. 

By  the  Court. — The  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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Oakpbell  y.  Thokas. 

(4S  Wl8.  437.) 

BMrmo^-SUUuU  of  frauds —  W?ien  deed  U  eufflei&rU  memorandum. 

The  defendant  made  an  oral  agreement  to  convey  land  to  the  plaintiff  for  a 
stipulated  price,  part  of  which  was  to  be  paid  in  money  and  the  remainder 
to  be  secured  by  notes  and  a  mortgage.  The  plaintiff  thereupon  paid  a  small 
part  of  the  purchase-money,  and  the  defendant  executed  a  deed  wherein 
was  specified  the  consideration  for  the  sale  but  not  the  terms  of  payment, 
and  gave  it  to  H.  with  instructions  to  deliver  it  to  the  plaintiff  upon  his 
depositing  the  money  and  the  notes  and  mortgage  within  a  given  time. 
The  money,  notes  and  mortgage  were  duly  deposited  with  H.  and  the  deed 
demanded,  but  H.,  under  instructions  from  defendant,  refused  to  deliver  it. 
In  an  action  against  the  defendant  and  H.  to  compel  a  delivery  of  the  deed, 
held,  that  the  deed  was  not  a  sufficient  note  or  memorandum  of  the  con- 
tract under  the  statute  of  frauds,  as  it  did  not  contain  the  terms  of  pay- 
ment ;  that,  therefore,  the  contract  was  invalid  and  the  deed  was  not  an 
escrow  ;  and  that  plaintiff  could  not  recover. 

Per  Lyon,  J.  If  a  person,  who  has  made  a  parol  agreement  to  convey  land,  exe- 
cutes an  instrument  in  the  form  of  a  conveyance  to  the  vendee  and  deposits 
it  in  eeerftio,  if  such  instrument  contains  the  terms  of  the  parol  agreement, 
including  the  consideration,  it  is  a  sufficient  compliance  with  the  require- 
ments of  the  statute  of  frauds. 

ACTION  by  Campbell  against  Thomas  and  Hand  to  compel  the 
delivery  of  a  deed. 

The  plaintiff  and  Thomas  entered  into  a  parol  agreement 
whereby  the  latter  agreed  to  sell  and  convey  to  plaintiff  certain 
lands  for  a  stipulated  price,  part  to  be  paid  in  cash  and  the  bal- 
ance secured  by  notes  and  a  mortgage. 

In  accordance  with  such  agreement  the  plaintiff  paid  Thomas  a 
small  part  of  the  agreed  price,  and  the  latter  executed  a  deed  of  the 
land  and  gave  it  to  the  defendant  Hand,  with  instructions  to  de- 
liver it  to  the  plaintiff  upon  his  paying  the  money  and  deposit- 
ing the  notes  and  mortgage  within  two  days.  Within  that  time 
the  plaintiff  deposited  with  Hand  the  money,  and  the  notes  and 
mortgage  and  demanded  the  deed,  but  under  instructions  from 
Thomas,  Hand  refused  to  deliver  the  deed,  and  at  the  same  time 
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Thomas  tendered  back  to  plaintiff  the  money  ho  had  already  paid. 
The  deed  given  to  Hand  specified  the  consideration,  but  not  the 
terms  of  sale. 

The  Circuit  Court  gave  judgment  for  plaintiff  and  the  defend- 
ant Thomas  appealed. 

Van  BusJcirk  S  Ritchie,  for  appellant. 

Fish  &  Lee,  for  respondent,  argued,  1.  That  the  deed  delivered  to 
Hand  was  a  sufficient  compliance  with  the  statute  of  frauds.  Fry  on 
Specific  Perf.  202,  346  ;  Sugden  on  Vend.  481  ;  Fowle  v.  Freeman, 
9  Ves.  351 ;  5  N.  Y.  229  ;  14  Johns.  486,  and  cases  there  cited  ;  6 
Wend.  9  ;  10  Ohio,  305  ;  ffodson  v.  Carter,  3  Chand.  234  ;  Watert}ian 
V.  Dutton,  6  Wis.  265  ;  Cheney  v.  Cook,  7  id.  413  ;  Hanson  v.  Michel- 
son,  19  id.  499  ;  Lowber  v  Connit,  36  id.  176.  2.  That  when  Camp- 
bell  paid  Thmnas  a  part  of  the  price  of  the  land,  and  the  deed  was 
executed  by  Thomas,  and,  by  mutual  direction  of  the  parties,  de- 
livered to  Hand,  it  was  beyond  the  control  of  Thomas  ;  and  when 
Campbell  had  performed  the  conditions  on  his  part,  he  was  enti- 
tled to  the  instrument.  Waterman  v.  Dutton,  supra  ;  Hathaway 
V.  Fay7ie,  34  N.  Y.  92,  105-7  ;  Fverts  v.  Agnes,  4  Wis.  343, 
352-3  ;  s.  c,  6  id.  453  ;  Welch  v.  Sackett,  12  id.  243  ;  Frutsman  v. 
Baker,  30  id.  646-9.  Mutual  instructions  given  to  a  depositary 
of  a  deed  in  escrow  have  never  been  held  to  be  a  contract  for  the 
sale  of  land,  so  as  to  be  within  the  statute  of  frauds. 

Lyon,  J.  If  the  deed  deposited  by  Thomas  with  Judge  Hand 
was  an  escrozo,  we  have  no  doubt  the  conditions  upon  which  the 
same  was  to  be  delivered  to  the  plaintiff,  who  was  the  grantee 
named  therein,  might  lawfully  rest  in  parol  and  be  proved  by  parol. 
Was  the  instrument  an  escrow  f  If  Thomas,  notwithstanding  the 
deposit,  retained  control  of  it,  it  was  not,  and  he  might  lawfully 
reclaim  it  or  prevent  a  delivery  of  it  to  the  plaintiff.  See  Pruts* 
man  v.  Baker,  30  Wis.  644,  and  cases  cited.  It  is  very  clear  that 
unless  there  was  a  valid  contract  between  Thomas  and  the  plain- 
tiff for  the  sale  and  purchase  of  the  land  described  in  the  deed  de- 
posited with  Judge  Hand,  such  deposit  was  the  mere  voluntary 
act  of  Thomas,  which  in  no  manner  interfered  with  or  affected  his 
control  of  the  instrument.  Fitch  v.  Bunch,  30  Cal.  208.  Hence, 
the  controlling  question  to  be  determined  is,  did  Thomas  and  tho 
plaintiff  make  a  valid  contract  for  the  sale  and  purchase  of  the  land? 
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They  agreed  verbally,  the  plaintiff  to  purchase  and  Thomas  to 
sell,  on  certain  terms,  which  included  the  execution  of  a  mortgage 
on  the  land,  by  the  plaintiff,  to  secure  the  payment  of  a  portion  of 
the  purchase-money.  But  such  verbal  agreement  was  a  nullity,  by 
the  statute  of  frauds,  there  having  been  no  such  part  performance 
of  the  agreement  as  would  take  it  out  of  the  statute.  There  waa 
no  valid  contract,  unless  the  same,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  was  in  writing,  and  sub- 
scribed by  nomas.  K.  S.,  ch.  106,  §  8.  The  only  writing  sub- 
scribed by  Thomas,  which  relates  to  any  such  contract,  is  the  deed 
he  deposited  with  Judge  Hand.  That  instrument  expresses  a 
consideration,  and  if  it  contained  the  whole  contract,  we  should 
have  no  diflficulty  in  holding  that  it  answers  the  requirements  of 
the  statute.  But  the  difficulty  is,  that  the  deed  does  not  contain 
the  whole  contract.  It  is  essential  to  the  plaintiff's  case  to  main- 
tain, and  he  does  maintain,  that  he  was  to  give  Thom4is  his  notes 
for  a  portion  of  the  purchase-money,  and  was  to  execute  his  mort- 
gage on  the  land  in  controversy,  to  secure  the  same.  No  note  or 
memorandum  in  writing  of  this  portion  of  the  agreement  was 
made,  and  the  same  still  rests  in  parol. 

The  contract  expressed  in  the  deed  deposited  with  Judge  Hand 
is  a  contract  to  sell  and  convey  the  land  —  the  whole  title  thereto, 
absolutely,  and  without  any  reservation  whatever,  to  the  plaintiff, 
for  a  specified  sum  of  money.  But  proof  of  such  a  contract  is  not 
sufficient  to  entitle  the  plaintiff  to  .judgment.  His  right  of  action 
depends  upon  proving  that  Thomas  was  to  retain  a  mortgage  inter- 
est in  the  land  as  security  for  part  of  the  purchase-money.  Had 
the  mortgage  been  drawn  and  signed  by  the  plaintiff  at  the  same 
time  the  deed  was  signed  by  Thomas,  and  deposited  with  the  deed, 
it  would,  probably,  have  been  a  sufficient  compliance  with  the 
statute.  By  a  familiar  rule  of  law,  the  two  instruments  would,  in 
such  case,  be  construed  together  as  constituting  a  single  contract. 
Bat  the  mortgage  was  not  then  drawn  and  signed,  and  a  most 
material  portion  of  the  verbal  agreement  —  that  portion  upon 
which  the  plaintiff's  right  of  action  depends,  was  suffered  to  remain 
in  parol. 

It  necessarily  follows  that  there  was  no  valid  contract  between 
the  plaintiff  and  Tlumias  for  the  purchase  and  sale  of  the  land ; 
that  the  deed  deposited  with  Judge  Hand  was  not  an  escrow,  but 
remained  under  the  control  of  Thomas;  and  that  Judge  Hand  prop- 
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erly  refused  to  deliver  it  to  the  plaintiff,  after  such  delivery  had 
been  forbidden  by  Thomas. 

This  case,  in  principle,  is  ninch  like  that  of  Thomas  v.  Sowards, 
25  Wis.  631,  which  was  sharply  criticised  by  the  learned  counsel 
for  the  plaintiff.  We  think  that  case  was  correctly  decided. 
There  is,  however,  language  in  the  opinion  which  seems  to  assert 
the  doctrine  that  although  the  whole  of  a  parol  contract  for  the 
sale  of  lands  is  stated  in  a  deed  of  such  lands,  made  pursuant  to 
the  contract,  and  delivered  as  an  escrow,  such  contract  is  never- 
theless void  if  otherwise  it  remains  in  parol.  We  think  that 
doctrine  is  erroneous. 

Tliayer  v.  Luce  &  Fuller,  22  Ohio  St.  62,  is  an  instructive  case 
on  this  subject,  and  sustains  the  views  above  expreseed.  Thayer 
and  Fuller  signed  an  imperfect  memorandum  of  a  contract  for  the 
sale  by  Thayer  to  Puller  of  certain  land.  The  memorandum  was 
defective  in  that  it  contained  no  description  or  designation  what- 
ever of  the  land  affected  by  the  contract.  At  the  same  time  Thayer 
signed  and  acknowledged  an  instrument  in  writing  purporting  to 
be  a  conveyance  to  Fuller  of  the  land  which  he  had,  in  fact,  agreed 
to  convey  to  him,  and  presented  the  instrument  to  Fuller  for 
his  approval  of  its  terms,  and  of  the  description  of  the  land. 
Fuller  orally  assented  to  and  approved  the  instrument,  and  returned 
it  to  Thayer  in  whose  hands  it  remained.  The  action  was  to  com- 
pel Thayer  specifically  to  perform  his  contract  to  sell  and  convey 
the  land  to  Luce  and  Fuller  (who  were  jointly  interested  therein), 
and  specific  performance  was  decreed. 

The  defense  of  Thayer  was,  that  the  alleged  contract  was  void 
under  the  statute  of  frauds.  It  was  held  that  the  memorandum 
alone  was  not  sufficient  (because  of  such  defect)  to  prove  a  valid 
contract  of  sale,  but  that  the  defect  therein  was  supplied  by  the 
deed,  the  law  being  that  the  two  instruments  should  be  construed 
together.  The  court  says  that  the  passing  of  the  deed  to  Fuller  for  his 
approval  showed  an  intention  by  Thayer  to  make  a  proposition  to  sell 
Fuller  the  land  therein  described  on  the  terms  therein  written,  and 
it  proceeds  to  say  that  this  '^  is  a  legitimate  and  proper  way  to  nego- 
tiate a  contract  of  sale,  and  instantly  that  the  terms  thus  proposed 
are  accepted,  the  contract  of  bargain  and  sale  is  complete — not 
executed  in  fact  by  transfer  of  title,  but  executory  and  evidenced 
by  writing  signed  by  the  vendor,  within  the  meaning  of  the  stat- 
ute.   Nor  does  it  matter  in  whose  possession  the  instrument  may 
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afterward  be  placed.  The  executory  contract  is  subsisting,  and 
will  continue  to  be  valid  and  binding  upon  the  parties  until  mutu- 
ally  rescinded  or  consummated.  Such  is  the  case  under  consider- 
ation. The  deed  was  signed  by  the  defendant  below,  and  delivered 
to  the  plaintiffs,  not  as  a  conveyance  of  title,  but  as  evidence  of  their 
executory  contract  of  bargain  and  sale."  It  is  further  held  that  a 
parol  acceptance  by  Fuller  of  the  terms  of  the  deed  was  suflScient. 

In  the  present  case  it  is  unnecessary  to  say  whether  we  would  in 
a  like  case  f nlly  indorse  the  doctrine  laid  down  by  the  Supreme 
Court  of  Ohio  in  Tliayer  v.  Luce  £  Fuller.  We  so  far  adopt  it 
here  as  to  hold  that,  if  a  person  who  has  made  a  parol  agreement 
to  sell  land  sign  an  instrument  in  the  form  of  a  conveyance  of 
snch  land  to  the  vendee,  and  deposit  it  in  escrow^  if  such  instru- 
ment contains  the  terms  of  the  parol  agreement,  including  the 
consideration^  it  is  a  sufficient  compliance  with  the  requirements 
of  the  statute  of  frauds. 

We  deemed  it  our  duty  to  make  the  above  comments  upon  the 
ease  of  TJiotnas  v.  Sowards,  not  because  they  are  essential  to  the 
determination  of  this  case,  but  to  correct  erroneous  doctrine  which 
seems  to  have  there  received  the  sanction  of  this  court,  although 
it  did  not  control  or  affect  the  decision  of  the  case  before  it. 

We  may  properly  conclude  with  a  few  general  observations  on 
the  main  question  involved  in  the  present  case.  The  authorities 
cited  on  behalf  of  the  plaintiff,  and  numerous  other  authorities  on 
the  subject  of  escrows,  have  been  carefully  examined,  and  we  fail 
to  find  a  case  which  conflicts  with  the  foregoing  views,  or  with  the 
real  decision  of  this  court  in  Uiomas  v.  Sowards.  On  the  contrary^ 
in  Thayer  v.  Luce  cP  Fuller,  supra,  the  court  said :  "  The  statute 
requires  written  evidence  of  the  agreement  to  the  extent  of  charg- 
ing the  defendant."  It  may  be  argued  that,  because  the  case  was 
not  one  where  a  deed  was  deposited  in  escrow,  it  has  no  application 
here.  But  the  court  seems  to  have  there  declared  a  general  prin- 
ciple applicable  to  a  case  like  this,  as  well  as  to  the  case  before  it. 

Stanton  v.  Miller,  58  N.  Y.  192,  is  much  relied  on  by  counsel 
for  the  plaintiff.  There  the  whole  contract  affecting  the  land,, 
and  the  condition  or  contingency  upon  which  the  depositary  of 
the  deed  was  to  deliver  it  to  the  grantees  named  therein,  were  in 
writing,  signed  by  the  grantor.  Such  condition  or  contingency  is 
thus  expressed  in  one  of  the  writings:  "The  said  deed  is  delivered 
to  0.  M.  Benedict  of  Rochester  m  escrotOj  for  the  use  of  the 
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grantees  at  my  decease,  and  not  deliverable  to  them  before  that 
time."  At  the  time  of  depositing  the  deed  with  Benedict  the 
grantor  was  advised  that  she  might  recall  it  at  her  option.  Subse- 
quently she  directed  Benedict  not  to  deliver,  but  to  destroy  it. 
The  instrument  not  having  been  destroyed,  after  the  death  of  the 
grantor  an  action  was  brought  to  compel  delivery  thereof  to  such 
grantees.  The  court  denied  the  relief  prayed,  on  the  ground  that 
the  written  contract  was  uncertain  in  respect  to  the  parties  to 
whom  the  conveyance  was  to  be  made.  That  is  to  say,  it  was  held 
that  the  grantor  did  not  contract  to  convey  to  the  grantees  named 
in  the  deed,  and  hence  that  she  might  lawfully  control  the  instru- 
ment after  it  was  deposited  with  Benedict.  The  contract  pro- 
vided for  a  conveyance  of  some  kind  to  the  father  of  the  persons 
named  as  grantees  in  the  deed,  and  his  family,  or  to  such  members 
thereof  as  the  grantor  might  choose.  The  court  says:  "The 
making  of  a  deed  in  escrow  presupposes  a  contract  pursuant  to 
which  the  deposit  is  made;"  and  because  the  grantees  named  in 
the  instrument  deposited  with  Benedict  could  not  show  a  valid 
contract  with  the  grantor  that  she  should  convey  the  land  to  them, 
the  court  refused  to  adjudge  delivery  of  the  deed  after  the  grantor 
had  directed  that  no  delivery  thereof  should  be  made.  The  fact 
that  the  grantor  elected  a  few  days  after  the  original  contract  was 
made,  to  whom  she  would  convey  the  land  described  therein,  failed 
to  save  the  plaintiff's  case. 

We  i^erceive  no  ground  on  which  this  plaintiff's  right  of  action 
can  be  sustained,  unless  it  be  held  that  after  having  signed,  acknowl- 
edged and  deposited  the  deed  as  before  stated,  Thomas  is  estopped 
to  deny  that  he  made  a  valid  contract  with  the  plaintiff  to  sell  and 
convey  to  the  latter  the  land  therein  described,  retaining  a  mort- 
gage interest  as  security  for  a  portion  of  the  purchase-money 
therefor.  We  are  not  aware  of  any  principle  of  law  which  will 
authorize  an  application  of  the  doctrine  of  estoppel  to  such  a  case. 

Our  conclusion  is  that  the  judgment  of  the  Circuit  Court  must 
be  reversed,  and  the  cause  remanded  with  directions  to  that  court 
to  dismiss  the  complaint. 

By  the  Court, — It  is  so  ordered. 

A  rehearing  having  been  granted  on  respondent's  motion,  the 
cause  was  re-argued  at  the  August  term,  1876.  Farther  briefs 
were  filed,  and  oral  arguments  made. 
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Lyojt,  J.  The  controlling  question  in  this  case  is,  whether  it 
is  essential  to  the  plaintiff's  right  of  action  that  there  was  a  valid 
ezecatorj  contract  between  the  parties  for  the  purchase  and  sale  of 
the  land  described  in  the  deed  of  the  defendant  deposited  with 
Judge  Hahtd.  If  this  question  be  answered  in  the  affirmatiye,  the 
plaintiff  cannot  recoTcr;  for  it  is  certain  that  no  note  or  memo- 
randum of  the  alleged  agreement  under  which  the  plaintiff  claims, 
expressing  the  consideration  thereof,  was  reduced  to  writing  and 
subscribed  by  the  defendant    B.  S.,  ch.  106,  §  8. 

The  learned  counsel  for  the  plaintiff  has  met  this  question 
squarelj^  and  in  his  elaborate  and  most  able  arguments  on  the 
motion  for  a  rehearing  and  on  the  rehearing  of  the  cause  has 
maintained  the  proposition  that  ''  it  is  not  true  that  a  person  must 
be  under  a  previous  binding  executory  contract  to  convey  the  lands 
described  in  the  deed  to  the  grantee,  in  order  to  place  a  deed  thereof 
delivered  to  a  third  person  on  condition  for  the  grantee,  beyond 
the  control  of  the  grantor." 

Undoubtedly  there  is  a  class  of  cases  in  which  this  proposition 
is  true.  These  are  the  cases  where  the  deed  has  been  delivered  by 
the  grantor  to  a  third  person  with  instructions  to  deliver  the  same 
to  the  grantee  on  the  happening  of  a  future  certain  event  —  as  the 
death  of  the  grantor  or  some  other  person  —  and  such  conditional 
delivery  is  assented  to  by  the  grantee.  In  such  a  case,  if  the  gran- 
tor reserves  no  control  over  the  deed,  he  cannot  after  such  delivery 
recall  it,  but  the  grantee  is  entitled  to  it  upon  the  happening  of 
the  event,  although  there  is  no  valid  executory  contract  to  support 
it  The  reason  of  this  is,  that  the  first  delivery  of  the  deed  passes 
to  the  grantee  the  title  to  the  land,  and  thus  relieves  him  of  the 
obligation  to  make  title  through  any  contract  other  than  that  ex- 
pressed in  the  deed  itself. 

But  by  all  of  the  authorities  a  deed  so  deposited  with  a  third 
person,  to  be  delivered  to  the  grantee  on  the  happening  of  some 
event  in  the  future  which  may  or  may  not  happen,  does  not  pass 
title  to  the  land  described  in  it  to  the  grantee  until  such  event 
occurs,  and  then  only  from  that  time,  or  perhaps  from  the  actual 
delivery  of  the  deed  to  the  grantee  after  the  event  has  occurred. 
There  may  be  exceptional  cases,  as  where  a  man  delivers  his  deed 
in  escrow  and  dies  before  the  conditions  of  the  deposit  are  fulfilled* 
In  such  cases,  it  has  been  said  that  from  necessity,  alter  the  con« 
ditions  are  fulfilled,  the  deed  must  take  effect  by  relation  as  of  the 
Vol.  XXIV.— 65 
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time  of  the  first  deliTery  .  This^  howeyer,  is  not  one  of  the  excep- 
tional oases ;  and  it  must  be  conceded,  we  think,  that  the  deposit 
of  the  deed  with  Judge  Hand  by  the  defendant  with  the  assent  of 
the  plaintiff  did  not  transfer  title  to  the  plaintiff. 

Because  such  deposit  did  not  divest  the  plaintiff  of  his  title  to 
the  land,  there  is  no  executed  contract  of  sale ;  and  hence,  it  seems 
almost  too  plain  to  be  questioned  or  doubted  that,  before  the  plain- 
tiff can  obtain  the  delivery  of  the  deed  and  the  title  to  the  land, 
after  the  defendant  has  recalled  the  deed  and  repudiated  the  whole 
transaction,  he  must  show  that  the  defendant  has  made  a  valid  and 
binding  agreement  to  sell  and  cotlvey  the  land.  And  such  an 
agreement  can  be  evidenced  only  by  a  written  note  or  memorandum 
thereof,  expressing  the  consideration  and  subscribed  by  the  defend- 
ant. 

In  many  of  the  cases  cited,  there  was  no  valid  executory  contract 
for  the  saJe  of  the  land,  but  the  grantor  permitted  the  deed  to  be 
delivered  by  the  depositary  to  the  grantee  upon  performance  of  the 
parol  conditions  of  the  deposit.  Undoubtedly,  the  final  delivery 
to  the  grantee  in  such  cases  operated  to  pass  the  title  ;  as  it  would 
in  the  present  case,  had  the  defendant  seen  fit  to  allow  his  void 
parol  agreement  to  be  thus  consummated.  Ia  other  cases  cited> 
there  was  a  compliance  with  the  statute  of  frauds;  Everts  v.  Agnes, 
4  Wis.  343,  is  one  of  them.  But  we  nave  not  discovered  a  single 
case  in  which  it  has  been  held  that  one  who  has  deposited  a  deed 
of  land  with  a  third  person  with  directions  to  deliver  it  to  the 
grantee  on  the  happening  of  a  given  event,  but  who  has  made  no 
valid  executory  contract  ta  convey  the  land,  may  not  revoke  the 
directions  to  the  depositary  and  recall  the  deed  at  any  time  before 
the  conditions  of  the  deposit  have  been  complied  with ;  provided 
those  conditions  are  such  that  the  title  does  not  pass  at  once  to  the 
grantee  upon  delivery  of  the  deed  to  the  depositary. 

The  case  of  Welch  v.  SackeU,  12  Wis.  243 ;  Brandeis  v.  New- 
iadtly  13  id.  142,  and  Pmtsman  v.  Baker,  30  id.  644,  as  well  as  thai 
of  Thomas  v.  Sotoards,  25  id.  631,  contain  much  doctrine  in  perfect 
accord  with  the  views  here  expressed.  The  latter  of  these  cases,  as 
was  observed  in  the  first  opinion  filed  herein,  is  direct  authority 
that  in  this  case  the  plaintiff  must  show  a  valid  executory  agree- 
ment for  the  sale  and  purchase  of  the  land,  or  fail  in  the  action. 
And  here  it  should  be  observed  that  the  language  of  the  opinion  in 
Thofnas  v.  Sowards,  which  was  commented  on  at  some  length  in  the 
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fonner  opinion  in  this  case,  was  manifestly  employed  with  reference 
to  the  facts  in  that  case,  without  any  intention  to  lay  down  a 
general  mle  of  law  applicable  to  other  cases.  In  that  yiew,  the 
language  seems  unexceptionable.  So  far  as  those  comments  are 
concerned,  I  am  still  inclined  to  the  opinion  that  the  views  there 
adyanced  are  correct.  The  proposition  that  the  executory  contract 
may  be  proved  by  the  deed  (if  it  is  stated  therein)  is,  however^ 
still  open  in  this  court  for  argument  and  decision  in  a  proper  case. 

Our  conclusion  is,  that  this  case  was  correctly  decided  in  the 
first  instance.  The  judgment  of  the  Circuit  Court  must  therefore 
be  reversed,  and  the  cause  remanded  with  the  direction  to  that 
court  to  dismiss  the  complaint. 

Btah,  C.  J.,  delivered  a  concurring  opinion. 


Little  t.  City  of  Madisoit. 

(4«  Wis.  648.) 

Mfinie4p0l  carp<Hraii<n^^Ik^ng0rotu  cMruetians  in  itreets^SMbMmetfwOd 

animaU, 

hk  an  action  against  a  dij  the  complaint  alleged  that  the  defendant  know^ 
ingly  and  careleaaly  allowed  one  of  its  streets  to  become  obstmcted  bj  an 
exhibition  of  wild  animals,  to  wit,  two  bean,  and  that  it  aathorixed  and 
sanctioned  the  same,  that  such  exhibition  was  calculated  to  produce  injury 
to  persons  lawfully  using  the  street,  and  that  plalntiiPB  horse  was  frightened 
thmbj,  and  plaintiff  injured.    HM  good  on  demurrer. 

ACTION  for  damages  for  injuries  to  plaintiff,  occasioned  by  the 
alleged  negligence  of  defendant.     The  opinion  states  the 
!  case.    A  demurrer  to  the  complaint  was  sustained- and  plaintiff 

I  appealed. 

OiU,  Bashford  A  Spildey  for  appellant. 

H.  8.  Ortan  and  F,  E.  Parhi'Many  for  respondent. 

^  GoLB,  J.    The  sole  question  in  this  case  relates  to  the  sufficienoy 

of  the  complaint    Omitting  the  formal  parts,  the  complaint  states 
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in  sabstance,  that  on  or  about  the  15th  day  of  July,  1876,  tho  d^ 
fendant^  its  agents,  servants  and  employees,  knowingly,  negligently 
a&d  carelessly  allowed  State  street  to  be  incumbered  and  obstructed 
by  an  exhibition  of  wild  animals  upon  the  same,  to  wit,  two  large 
cinnamon-colored  bears  ;  that  said  exhibition,  so  authorized,  per- 
mitted and  sanctioned  by  the  defendant,  its  agents,  etc,  was'  cal* 
culated  to  obstruct  and  incumber  the  streets,  to  frighten  teams, 
and  to  endanger  the  lives  and  property  of  persons  traveling  upon 
the  street ;  that,  on  said  15th  day  of  July,  the  city  licensed  one 
Lenox  Garr  to  give  a  bear  show — the  defendant  weU  knowing  the 
dangerous  character  of  the  exhibition,  and  that  the  lives  and 
property  of  the  public  would  be  jeopardized  thereby,  and  that  while 
exhibiting  under  said  license,  the  said  Garr  obstructed  and  incum- 
bered the  street  with  his  wild  animals,  which  animals  frightened 
the  team  of  the  plaintiff  traveling  on  the  street,  rendering  it  un- 
manageable, and  caused  the  injury  to  the  plaintiff's  wife,  of  which 
he  complains. 

These  are  the  material  allegations  upon  which  the  responsibility 
of  the  city  must  rest;  and  the  question  is,  do  they  not  state  an 
actionable  injury  ?  It  seems  to  us  that  they  do.  They  show  that 
the  agents  of  the  city  not  only  knowingly  and  carelessly  allowed 
one  of  its  principal  streets  to  become  obstructed  by  an  exhibitioii 
of  wild  animals  therein,  which  exhibition  was  calculated  to'  produce 
injury  to  persons  lawfully  traveling  along  the  street,  but  it  is  alleged 
that  such  exhibition  was  authorized  and  sanctioned  by  the  city. 
Now,  if  such  were  the  facts,  can  there  be  a  doubt  as  to  the  liabili^ 
of  the  city  for  the  injury,  both  on  the  ground  that  it  failed  to  per- 
form its  legal  duty  of  keeping  the  street  free  from  aU  dangereua 
obstructions  and  nuisances,  and  upon  the  other  ground,  that  the 
exhibition  was  authorized  ?  We  should  certainly  hesitate  to  sanc- 
tion the  principle  that  a  municipal  corporation  might  knowingly 
and  unnecessarily  permit  or  authorize  a  nuisance  or  dangerous  ob- 
struction to  be  placed  in  one  of  its  streets,  without  being  answer- 
able for  damages  occasioned  thereby.  Such  rule  would  be  in 
conflict  with  all  the  adjudications  of  this  court  holding  towns  and 
cities  liable  for  injuries  sustained  in  consequence  of  defective 
streets  and  sidewalks. 

It  is  said  the  complaint  does  not  state  that  the  city  had  due  and 
sufficient  notice  of  this  exhibition.  This  is  a  mistake.  We  have 
referred  to  the  allegations  of  the  complaint  which  state  that  the 
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agents  of  the  city  knowingly  and  carelessly  allowed  the  street  to  be  ob- 
stmcted  by  the  exhibition,  and  that  such  exhibition  was  authorized. 
It  is  to  be  hoped  that  these  allegations  of  misconduct  on  the  part  of 
the  officers  and  agents  of  the  city  will  not  be  sustained  by  proof;  but 
if  they  should  be,  it  is  difficult  to  perceiye  upon  what  principle 
the  city  would  be  exonerated  from  liability  for  their  misfeasance 
or  nonfeasance  in  respect  to  this  exhibition. 

By  the  Court. — ^The  order  of  the  Oircuit  Court  sustaining 
the  demurrer  is  reyersed,  and  the  cause  remanded  for  further  pro* 
ceedings. 


Bass  y.  OmoAGO  &  Kobthwsstebn  Railway  Goxpast. 

(42  Wis.  6M.) 

IktmagM  in  mMm»  againd  moiUrfar  trupoM  ofserwmt'^Satiifhati(m  oftre^ 

pauhy  master, 

A  paosenger  on  a  railroad  entered  without  let  or  hindrance  a  ear  reserved 
for  ladiee  and  took  a  seat,  there  heing  no  Tacant  seats  in  the  other  cars 
except  the  smoking  car.  A  brakeman,  afterward  and  without  having  re- 
qnested  the  paeeenger  to  leave  the  car,  ejected  him  while  the  train  was  in 
motion,  using  no  more  force  than  was  necessary.  The  conductor  was  in- 
formed of  the  facts.  The  brakeman  was  retained  in  the  service  of  the  com* 
panj,  and  was  promoted  after  this  action  was  commenced.  Held,  that  notice 
to  the  conductor  was  notice  to  the  company  ;  that  the  retention  and  p?o> 
motion  of  the  brakeman  was  a  ratification  of  his  act,  and  that  the  company 
therefore  liable  to  punitory  damages.* 


ACTION  against  a  railroad  company  to  recover  damages  for 
injuries    received  by  an  alleged   wrongful   expulsion  from 
defendant's  car. 

The  plaintiff  was  a  passenger  on  defendant's  cars  from  Fond  du 
Lac  fco  Appleton.  When  he  entered  the  cars  there  were  no  vacant 
seats  except  in  the  smoking  car,  and  the  car  reserved  for  ladies. 
Finding  the  smoking  car  offensive  he  entered,  without  objection 
from  any  person,  the  lady's  car  and  took  a  seat.  Afterward  a  brake- 

man  on  the  train  ejected  him  while  the  car  was  in  motion  and 

■>  ■  ■  I  ...  I 

*B9eNaeiw(lUA  ChaUanooga  B,  R.  Co. t.  Skumest  ante,  p.  29S,  and  note. 
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without  a  previous  request  to  leave,  thereby  inflicting  the  injuries 
comphiined  of.  Notice  of  this  transaction  was  given  to  the  con* 
ductor  of  the  train,  but  the  brakeman  was  retained  in  the  service 
of  the  company  and  was  promoted  after  this  action  was  com- 
menced. 

In  a  special  verdict  the  jury  found  the  foregoing  facts  in  sub- 
stance, and  also  that  the  brakeman  used  no  more  force  than  was 
necessary  to  remove  plaintiff,  and  awarded  12,500  compensatory 
damages,  and  12,000  punitory  damages,  if  the  court  should  be  of 
opinion  that  such  damages  were  allowable  under  the  facts. 

Judgment  was  entered  for  both  amounts,  and  defendant  appealed* 

Wm.  Buger^  for  appellant. 
J".  W.  BcL88  and  David  Taylovy  for  respondent 

Lyon,  J.  In  the  case  of  the  Railroad  Co,  v.  Finney^  10  Wis. 
•388,  it  was  said  that,  although  a  principal  is  liable  to  the  extent  of 
compensatory  damages  for  a  malicious  injury  inflicted  upon  another 
by  his  agent  acting  within  the  scope  of  his  employment,  yet  he 
is  not  liable  to  exemplary  or  punitory  damages,  unless  he  directed 
the  injurious  act  to  be  done,  or  subsequently  confirmed  it  But  if 
the  principal  directed  the  act,  or,  not  directing  it,  if  he  subse- 
'quently  adopted  or  confirmed  it,  the  rule  is  recognized  that  he  is 
liable  to  punitory  damages. 

On  the  first  appeal  in  the  present  case  36  Wis.  450  ;  8.  c,  17 
Am.  Rep.  495,  the  rule  of  damages  was  much  discussed,  but  was 
not  then  determined  by  the  court,  the  judgment  going  upon 
another  ground.  But  in  the  case  of  Craker  v.  The  Railway  Co., 
^6  Wis.  657  ;  8.  c,  17  Am.  Bep.  504,  decided  at  the  ensuing  term, 
the  rule  stated  and  recognized  in  Railroad  Co,  v.  Finney  was,  after 
mature  consideration,  held  to  be  the  true  rule ;  and  it  was  sanc- 
tioned and  followed  in  this  case  on  the  second  appeal.  39  Wis.  636. 
That  the  rule  was  thus  correctly  settled  we  entertain  no  doubt 
whatever. 

If,  therefore,  the  brakeman  of  the  defendant  ejected  the  plain- 
tiff  from  the  car  under  circumstances  which  would  authorize  an 
assessment  of  punitory  damages  were  the  action  against  him,  the 
defendant  may  be  held  for  like  damages  in  this  action,  if,  with 
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notice  or  knowledge  of  the  conduct  of  its  brakemany  it  adopted  or 
confirmed  his  acts. 

As  to  what  will  amount  to  a  ratification  or  adoption  by  the  prin- 
ci]>al  of  the  wrongful  act  of  the  agent  or  servant,  it  was  said  in 
Craker  v.  The  Railway  Co.,  that  *'  responsibility  for  exemplary  dama- 
ges in  cases  of  ratification  will  be  an  admonition  for  the  prompt 
dismissal  of  offending  officers,  as  their  retention  might  well  be  held 
evidence  of  ratification."  P.  676.  And  when  this  case  was  here 
on  the  second  appeal,  it  was  held  that,  because  the  testimony 
tended  to  prove  that  the  defendant  retained  the  brakemau  in  its 
service,  and  promoted  him  to  a  position  of  greater  responsibility, 
after  notice  that  he  had  committed  the  wrongs  complained  of,  it 
should  have  been  submitted  to  the  jury,  under  proper  instructions, 
to  determine  whether  there  had  been  a  ratification  by  the  defend- 
ant  of  the  wrongful  acts  of  its  brakeman.  39  Wis.  642.  These 
decisions  establish  the  proposition  (and  it  is  probably  res  adjudi* 
eaia  in  this  case),  that  if  the  defendant  retained  the  brakeman  iu 
its  employment,  and  especially  if  it  promoted  him  in  its  servioe, 
with  knowledge  that  he  had  assaulted  the  plaintiff  and  forcibly 
ejected  him  from  the  car  under  the  circumstances  stated  in  the 
complaint,  that  is  or  may  be  such  a  ratification  or  adoption  by  the 
defendant  of  the  wrongful  act  of  the  brakeman  as  will  authoriase 
the  imposition  of  punitory  damages  in  this  action. 

We  are  now  to  inquire  whether  the  facts  specially  found  by  the 
jury  are  sufficient  to  sustain  the  judgment  for  punitory  damages, 
and,  if  so,  whether  those  findings  are  supported  by  the  evidence. 
The  jury  found  that  there  were  no  vacant  seats  in  the  gentlemen's 
car;  that  the  plaintiff  entered  the  rear  or  ladies'  car  peaceably, 
without  being  forbidden  or  barred  from  entering  the  same  by  any 
officer  or  servant  of  the  railway  company;  that,  while  in  said  car, 
the  brakeman  seized  the  plaintiff,  and,  without  requesting  him  to 
leave  the  car  or  offering  him  a  seat  elsewhere,  forcibly  ejected  him 
from  the  car  in  a  rude  and  violent  manner,  and  when  the  train  was 
in  motion;  that  there  were  vacant  seats  in  the  ladies'  car;  that 
some  officer  of  the  defendant  company  had  knowledge  of  the  facts 
of  the  case  before  this  action  was  commenced,  and  the  company 
itself  received  such  notice  and  information  on  the  day  the  action 
was  commenced;  that  the  company  retained  the  offending  brake- 
man  in  its  service,  and  promoted  him  to  a  higher  position,  with 
knowledge  that  he  had  assaulted  the  plaintiff  and  forcibly  ejected 
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him  from  the  car  in  the  manner  and  under  the  circamstance» 
alleged  in  the  complaint;  and  that  the  defendant,  ratified  such  acta 
of  its  brakeman.  The  jury  also  found  that  the  brakeman  used  no 
more  force  than  was  necessary  to  prevent  the  plaintiff  from  occupy- 
ing the  ladies'  car,  and  that  he  did  not  intend  to  inflict  bodily 
injury  upon  the  plain tifE. 

We  think  these  findings  are  snfScient  to  sustain  a  judgment  for 
punitory  as  well  as  compensatory  damages  against  the  defendant, 
within  the  rule  on  that  subject  above  stated.  The  forcible  expul* 
sion  of  the  plaintiff  in  a  rude  and  violent  manner,  when  the  train 
was  in  motion  and  without  any  request  to  him  to  leave  the  car, 
notwithstanding  the  brakeman  did  not  intend  to  injure  him,  and 
used  no  more  force  than  was  necessary  to  get  him  out  of  the  car, 
would  be  sufficient  ground  for  assessing  punitory  damages  against 
the  brakeman,  were  the  action  against  him;  and  the  retaining  of 
the  offending  brakeman  in  its  service  alter  notice  of  the  facts  is, 
under  the  circumstances  of  the  case,  an  adoption  or  confirmation 
of  the  acts  of  the  brakeman  by  the  defendant^  which  renders  it  lia- 
ble for  like  damages. 

Are  the  findings  supported  by  the  evidence  ?  The  correctness 
of  the  finding  that  the  defendant  had  notice  of  the  wrongful 
act  of  its  brakeman,  as  found  by  the  jury,  is  challenged  by  the 
learned  counsel  for  the  defendant.  But  the  testimony  tends  to 
show  that  immediately  after  the  plaintiff  was  ejected  from  the  car, 
the  conductor  of  the  train  was  informed  by  a  passenger  of  what 
had  occurred,  was  told  that  the  plaintiff,  notwithstanding  his  crip- 
pled condition,  had  been  kicked  out  of  the  car  like  a  dog.  It  was 
held  on  the  first  appeal  in  this  action  (36  Wis.  463),  that,  as  to 
passengers  on  trains,  the  officers  in  charge  of  them  are  to  be  con- 
sidered as  the  corporation  itself,  and  that  the  corporation  is  respon- 
sible for  the  acts  of  such  officers  in  the  conduct  and  government  of 
its  trains  to  the  same  extent  that  the  officers  would  be  liable  were 
they  the  owners  of  the  railroads.  A  qualification  of  this  doctrine 
in  respect  to  liability  for  punitory  damages  is  stated  in  the  Graker 
case,  but  it  docs  not  affect  the  question  under  consideration.  It 
requires  no  affirmative  testimony  to  prove  that  the  conductor  of  a 
passenger  train  is  the  officer  to  whose  charge  the  railway  company 
has  committed  the  train;  and  clearly,  within  the  doctrine  above 
stated,  immediate  notice  to  the  conductor  in  charge  of  the  train, 
that  a  wrong  has  been  inflicted  upon  a  passenger  by  one  of  his  (the 
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oondactor's)  sabordinates,  is  notice  to  the  corporatioii.  This  is 
sOy  becattse  the  whole  power  and  aatbority  of  the  corporation  as  to 
pasoeagers  on  the  train  is  vested  in  the  commanding  officer  of  the 
train,  and  it  is  quite  immaterial  whether  such  officer  has  or  has  not 
power  to  disebarge  the  offending  subordinate,  or  whether  he  does 
or  does  not  report  his  information  to  his  superior  officer.  It  is  also 
quite  immaterial  whether  the  conductor,  or  his  superior  officers,  did 
or  did  not  belieye  the  information  receiyed  by  him  or  them*  When 
the  defendantj  through  its  conductor,  was  informed  (it  matters  not 
by  whom)  that  its  brakeman  had  committed  a  great  personal  out- 
rage upon  the  plaintiff,  it  retained  the  brakeman  in  its  seryice  at 
its  peril  of  the  fact.  By  thus  retaining  him,  it  adopted  and  con- 
firmed his  act,  whatever  it  was,  and  assumed  the  liabilities  result- 
in?  therefrom. 

But  even  were  notice  to  the  conductor  insufficient  to  charge  the 
defendant  with  notice,  a  verified  complaint  in  this  action,  which 
contains  a  statement  of  the  wrongs  inflicted  upon  the  plaintiff,  was 
served  within  a  few  days  after  the  cause  of  action  arose,  and  cer- 
tainly that  was  notice  to  the  defendant  of  the  facts  therein  stated. 
Notice  at  the  time  or  after  the  action  was  commenced  may  be  as 
effectual  to  fix  the  liability  of  the  defendant  to  punitory  damages 
as  notice  before  the  action  was  commenced.  And,  because  notice 
and  ratification  are  not  the  grounds  of  the  action,  or  of  any  claim  for 
special  damages,  but  are  merely  incidents  which  may  affect  the 
amount  of  general  damages  to  be  recovered,  we  think  it  was  not 
necessary  to  allege  the  same  in  the  pleadings.  In  these  respects  the 
case  is  not  unlike  an  action  for  slander  or  libel,  in  which  it  is 
always  competent  for  the  plaintiff  to  show  the  express  malice  of 
the  defendant  in  the  words  or  publication  complained  of,  for  the 
purpose  of  increasing  damages;  and  the  weight  of  authority  seems 
to  be,  that  to  this  end  he  may  show  a  repetition  of  the  alleged  libel 
or  slander  by  the  defendant,  as  well  after  as  before  the  commence* 
ment  of  the  action.  Townshend  on  Libel  and  Slander,  §  395,  and 
cases  cited.  And,  doubtless,  he  may  make  this  proof  without  alleg- 
ing  in  his  complaint  such  repetition  of  the  defamatory  words.  At 
least,  we  are  aware  of  no  rule  of  pleading  which  requires  such  an 
aDegation. 

We  conclude,  therefore,  that  there  is  sufficient  testimony  to  sup- 
port the  finding  that  the  defendant  had  notice  of  the  wrongful 
acts  of  its  brakeman  before  the  action  was  commenced,  and  that 
Vol.  XZIV— 66 
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the  notice  was  repeated  by  the  Berrioe  of  the  complaint.  The 
remaining  special  findings  of  &ct  require  no  discnssion,  for  oer* 
tainly  there  is  testimony  in  the  case  tending  to  prove,  and  siiffi* 
cient  to  support  each  of  them. 

[The  remainder  of  the  opinion  was  deroted  to  a  consideration  of 
objections  to  evidence.] 

Btah»  0.  J.,  delivered  a  oonoorring  opinion. 
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Mre  imuranM  —  Election  to  rebuild  —  Bights  of  eredUor$. 

A  policy  of  fire  insarance  provided  that  in  case  of  loss  the  insurers  mi^ht: 
rebaild,  on  giying  notice  of  their  election  so  to  do  within  thirty  days.  HM^ 
that  although  the  required  notice  had  not  been  given,  the  insurers  might 
rebuild  instead  of  paying  the  loss,  if  the  assured  consented  and  notwith- 
standing his  creditors  objected.* 

CONTBOVEESY  submitted  without  action  under  the  Code. 
On  the  16th  of  September,  1876,  Simon  G.  Hayes  insured  his 
cotton  gin,  etc.,  upon  his  land  in  Wake  county,  in  the  Commercial 
Fire  Insurance  Company  for  12,300,  and  in  the  Albemarle  Fire 
Insurance  Company  for  11,150.  He  had  previously  mortgaged  the 
property  by  executing  two  deeds  —  one  in  February  and  the  other 
in  August,  1875  —  to  secure  the  payment  of  debts.  The  Baleigh 
National  Bank,  a  creditor  of  Hayes,  obtained  a  judgment  against 
him  in  June,  1876,  and  before  the  policies  of  insurance  were 
obtained.     Upon  this    judgment  an  execution  issued  and   was 

*  See  IfiB,  Co.  y.  Hope,  11  Am.  Rep.  48  and  note ;  Wood's  Fire  Ins.  258. 


I 


444  NORTH  CAROLINA, 

Stamps  T.  Commercial  Hie  Insaranoe  Company. 

returned  unsatisfied,  and  under  supplemental  proceedings  the 
plaintiff  was  appointed  receirer  of  Hayes.  On  the  9th  of  March^ 
1876,  a  homestead  in  the  equity  of  redemption  in  the  land,  con- 
veyed by  said  deeds,  was  assigned  to  Hayes,  the  mortgagor.  Dar- 
ing the  continuance  of  said  policies  the  property  insured  was 
destroyed  by  fire.  One  of  the  provisions  of  said  policies  is:  '^It 
shall  be  optional  with  the  company  to  repair,  rebuild  or  replace 
the  property  lost  or  damaged  with  other  of  like  kind  and  quality 
within  a  reasonable  time,  giving  notice  of  their  intention  so  to  do 
within  thirty  days  after  receipt  of  proofs  of  loss,  and  in  case  the 
company  shall  elect  to  rebuild,  the  assured  shall,  if  required,  fur- 
nish plans  and  specifications  of  the  building  destroyed. ''  The 
companies  gave  no  notice  of  an  intention  to  rebuild,  in  conse- 
quence of  their  apprehension  of  being  involved  in  a  lawsuit 
between  the  parties  having  an  interest  in  the  property.  They, 
however,  at  the  request  of  Hayes,  who  waived  said  notice,  said 
they  would  rebuild,  to  which  the  plaintiff  objected  and  demanded 
payment  of  the  insurance  money  to  himself  as  receiver.  The  com- 
panies admitted  their  liability  to  the  party  who  shall  be  declared 
entitled  to  receive  the  insurance  money.  His  Honor  held  that  the 
companies  had  a  right  to  elect  whether  they  would  rebuild  the 
property  destroyed,  and  if  they  should  choose  not  to  do  so,  Hayes 
had  a  right  to  receive  the  money  and  use  it  in  rebuilding.  From 
this  ruling  the  plaintiff  appealed. 

Merrimon,  Fuller  <&  Ashe,  for  plaintiff. 

D.  ff.  Fowle  and  Geo.  H.  Snmo,  for  defendants. 

Bykum,  J.  As  the  case  is  stated,  some  of  the  property  insured 
and  destroyed  was  not  embraced  in  the  mortgages ;  but  we  are 
called  upon  to  determine  only  the  rights  of  the  parties  in  respect 
to  that  which  was  included  in  the  mortgages.  Their  rights  depend 
altogether  upon  the  proper  construction  of  the  contract  of  insur- 
ance. The  mortgagee  was  not  a  party  or  a  privy  to  this  contract 
of  insurance  by  the  mortgagor,  and  as  a  matter  of  right  can  claim 
no  benefit  under  it.  It  was  for  the  exclusive  benefit  of  the  insured, 
the  mortgagor.  Carpenter  v.  Providence  Ins,  Co.,  16  Pet  495; 
Callahan  v.  Linthicum,  43  Md.  97.  If  the  mortgagee  can  derive 
any  benefit  from  the  policy,  it  will  be  incidental  merely,  as  will  be 
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hereafter  shown,  and  not  because  he  has  any  right  to  a  benefit 
which  he  can  enforce  in  a  court  of  justice.  He  may  therefore  be 
put  out  of  the  case,  and  we  are  confined  then  to  the  contest  between 
the  judgment  creditor  and  the  debtor. 

Before  the  plaintiff  had  obtained  his  judgment,  the  defendant, 
Hayes,  had  executed  two  mortgages  upon  the  same  property  to 
secure  the  payment  of  two  debts  aggregating  13,000.  He  had  also 
his  homestead  assigned  to  him  in  the  equity  of  redemption  in  the 
property  mortgaged.  As  the  property  was  yalued  by  the  apprais- 
ers at  $1,600  only,  it  is  evident  that  the  homestead  assigned  in  it 
was  of  no  appreciable  yalue.  In  this  condition  of  things,  the  mort- 
gagor insured  the  property  against  loss  by  fire. 

By  the  contract  of  insurance,  and  as  a  constituent  part  of  it,  it 
is  proyided  that  ^Mt  shall  be  optional  with  the  company  to  repair, 
rebuild,  or  replace  the  property  lost  or  damaged  with  other  of  like 
kind  and  quality  within  a  reasonable  time,  etc."  It  is  thus  seen 
that  by  the  express  terms  of  the  policy,  the  insurer  can  replace  the 
loss  by  repairs  or  other  property  of  like  quality.  This  ccm  tract  is 
exclusiyely  between  the  parties  to  it,  and  neither  the  creditor  nor 
mortgagee  can  interpose  and  prevent  its  performance,  as  they  now 
seek  to  do  in  this  action.  If  the  insurer  has  not  notified  the  insured 
of  his  intention  to  repair  within  the  time  specified  in  the  policy, 
no  one  but  the  insured  can  take  advantage  of  that  breach  and 
require  the  payment  of  themsoiance  money  instead  of  the  repair^ 
ment  of  the  property  damaged.  The  insured  does  elect  to  waive 
this  notice  of  intention,  and  the  insurer,  as  we  understand  the 
case,  is  willing  and  elects  to  make  the  repairs  and  replace  the  prop- 
erty destroyed.  When  this  shall  have  been  done,  the  mortgagor, 
mortgagee  and  judgment  creditor  will  be  just  where  they  were 
before  the  fire  in  respect  of  the  property  and  their  rights  and  thrir 
remedies  against  it.  No  one  is  in  a  worse  condition  and  no  one 
has  a  just  cause  of  complaint. 

The  contract  of  insurance  is  a  contract  of  indemnity;  its  pur- 
pose is  not  speculative,  but  the  preservation  of  the  property  or  its 
value,  and  this  inures  to  the  mutual  benefit  of  all;  of  the  judg- 
ment creditor  because  it  secures  unimpaired  the  estate  or  fund  to 
which  only  he  can  look  for  his  debt ;  of  the  mortgagee,  because  it 
preserves  from  loss  his  security;  and  of  the  mortgagor,  because  the 
indemnity  re-instates  him  and  gives  the  debtor  a  hope  and  chance 
of  redeeming  his  property,  securing  his  homestead,  and  discharg- 


i 


446  NORTH  GABOLINA, 

Stamps  y.  Commercial  Fire  Inaaranoe  Compaaj. 

ing  his  debts.    The  plaintiff  admits  that  all  the  property  of  hift 
debtor  is  covered  by  mortgages  and  the  homestead^  and  is  insuffi- 
cient  to  pay  his  debt  or  any  part  of  it.    Why  then  shonld  he  be 
placed  in  a  better  condition  by  the  misfortune  of  the  debtor  result- 
ing from  the  destruction  of  his  property  by  fire?    The  insurance 
money  is  only  a  compensation  for  loss  which  would  fall  upon  the 
mortgagor  otherwise,  and  is  not  an  additional  estate  or  increase  of 
assets  exempt  from  prior  liens  and  impressed  with  new  liabilities.   As 
the  contract  of  insurance  is  one  of  indemnity  only,  when  the 
insurer  has  replaced  the  property  destroyed  it  will  stand  in  the 
same  plight  and  condition  as  it  did  before  the  fire,  and  subject  to 
the  same  liens.    If  the  property  mortgaged  had  been  of  greater 
value  than  the  debts  secured  thereby  and  the  homestead  assigned 
therein,  it  was  both  competent  and  proper  for  the  plaintiff  creditor 
to  compel  a  foreclosure  and  sale  by  the  proper  action,  and  thus 
secure  the  excess  over  the  homestead  and  mortgage  debt  to  be 
applied  in  discharge  of  his  debt.     Oaster  ▼.  Hardie,  75  N.  0.  460. 
As  the  insurer  has  elected  to  rebuild  and  replace  the  property 
secured  in  the  mortgage  which  was  destroyed,  the  question  is  not 
presented  as  to  the  rights  of  the  several  parties  to  this  action  in 
case  the  insurer  had  not  elected  to  rebuild,  and  the  insurance 
money  itself  had  been  paid  and  was  in  controversy.    That  question 
is  not  devoid  of  difficulty  in  its  solution  and  we  do  not  enter  into 
ii    The  insurance  companies  will  pay  into  offioe  the  sum  due  on 
the  contract  of  insurance,  and  the  clerk  of  the  court  is  appointed 
commissioner  to  see  to  its  application  in  payment  for  rebuilding, 
etc.,  according  to  the  terms  of  the  policies  of  insurance. 

The  cause  is  retained  for  further  directions  subject  to  this  modi* 
fication.  The  judgment  of  the  Superior  Court  is  affirmed  at  the 
cost  of  the  plamtiff. 

JudgfnmU  afimrni* 
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<77N.  C.28S.) 

A  oofpomtion  ia  liable  in  an  action  of  tort  for  the  fraud  and  deceit  of  itaagenta 

in  making  a  Bale. 

AOTION  for  damages.    The  opinion  states  the  ease.    Judgment 
for  plaintiff.    Defendant  appealed. 

Busbee  £  Busbee  and  W.  W.  Peebles,  for  plaintiff. 

D.  A.  Barnes,  J.  B.  Baichelor  and  Merrimon^  Fuller  dt  Ashe,  for 
defendant. 

BoDMAN,  J.  The  plaintiff  alleges  that  he  purchased  of  the  de- 
fendant sixteen  tons  of  an  article  well  known  to  the  trade  by  the 
name  of  Patapsco  Guano  ;  that  the  article  which  he  reoeived  was 
not  what  was  known  in  the  trade  as  Patapsco  Guano^  but  a  differ- 
ent and  worthless  article  ;  that  on  each  bag  of  the  article  which 
he  receired  there  was  printed  what  purported  to  be  a  chemical 
analysis  of  the  article,  purporting  to  give  the  percentage  of  am- 
monia, phosphate,  etc.,  in  the  article,  but  that  this  representation 
was  false  and  fraudulent,  and  that  the  article  deliyered  did  not 
oontain  the  percentage  represented  of  those  yaluable  ingredients. 
He  says  that  the  identity  of  the  article  with  what  it  was  repre- 
sented to  be  could  not  be  told  by  inspection,  or  otherwise  than 
by  using  it  on  his  crop,  in  which  use  it  was  necessarily  destroyed, 
and  he  claims  damages. 

The  defendants  admit  that  it  sold  to  the  plaintiff  sixteen  tons 
of  Patapsco  Guano,  and  alleges  that  the  article  which  it  deliyered 
was  the  article  known  in  the  trade  by  that  name,  and  that  it  did 
contain  the  percentage  of  valuable  matters  stated  in  the  labels  on 
the  bags.  The  jury  found  that  the  article  delivered  was  not  the 
genuine  Patapsco  Guano  but  a  spurious  article,  and  that  it  did  not 
contain  the  percentage  of  ammonia  and  phosphates  stated  in  the 
labels.     They  assessed  the  plaintiff's  damages  at  $202,  of  which  $72 
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Was  for  what  he  called  actual  damages,  and  $130  was  for  that  sum 
which  the  defendant  had  made  by  attachment  upon  certain  cotton 
of  the  plaintifiy  which  it  found  in  Maryland. 

There  was  judgment  accordingly  and  the  defendant  appealed. 

1.  'i?he  counsel  for  the  defendant  contends  that  this  action  is  to 
recover  damages  for  a  fraud  and  deceit  by  the  defendants,  and  that 
such  an  action  cannot  be  maintained  against  a  corporation. 

Under  our  present  system  of  pleading  the  action  may  as  well  be 
considered  as  being  for  damages  for  a  breach  of  warranty  as  for 
deceit  But  if  we  take  it  as  the  latter,  we  think  it  must  be  con- 
sidered  as  settled  in  this  State,  and  generally  in  America,  that  an 
action  of  tort  will  lie  against  a  corporation.  This  was  held  in 
Meares  v.  City  of  Wilmington^  9  Ired.  73,  and  in  Lewis  v.  City  of 
Raleigh,  77  N.  C.  229.  The  cases  to  the  san^  effect  in  other  States 
are  very  numerous,  and  it  was  at  least  until  the  decision  in  Western 
Bank  of  Scotland  y.  Addie^  L.  E.,  1  Sc.  &  Div.  App.  145,  the  re- 
ceived law  in  England  as  is  shown  by  the  case  of  Barwich  v.  Eng- 
lish  Joint  Stock  Bank,  L.  R,  2  Exch.  259  ;  Angell  &  Ames  on  Oorp., 
§383. 

There  is  no  reason  that  occurs  to  us  why  a  different  rule  should 
be  applicable  to  cases  of  deceit  from  what  applies  to  other  torts. 
A  corporation  can  only  act  through  its  agents,  and  must  be  respon- 
sible for  their  acts.  It  is  of  the  greatest  public  importance  that  it 
should  be  so.  If  a  manufacturing  and  trading  corporation  is  not 
responsible  for  the  false  and  fraudulent  representations  of  its 
agents,  those  who  deal  with  it  will  be  practically  without  redress 
and  the  corporation  can  commit  fraud  with  impunity. 

2.  It  is  said  that  the  jury  have  not  found  that  the  representa- 
tions were  fraudulent,  but  only  that  they  were  false,  and  without 
fraud,  the  action  cannot  be  maintained.  If  we  consider  the  actioa 
as  for  the  deceit,  this  objection  would  be  unanswerable  if  the  de- 
fendant was  the  seller  only,  and  not  also  the  manufacturer  of  the 
article.  It  is  difficult  to  conceive  how  a  manufacturer  of  guano  can 
make  a  representation  concerning  the  substances  of  which  it  is 
composed,  which  is  false,  and  not  also  fraudulent,  in  the  sense 
that  it  was  knowingly  false.^  If  his  servants  employed  in  the  man- 
ufacture, on  any  occasion,  by  negligence,  or  willfully,  omitted 
to  put  in  the  valuable  ingredients  without  the  knowledge  or  con- 
nivance of  the  manufacturer,  it  would  free  his  false  representation 
from  immorality,  but  he  must  in  law  be  held  equally  liable  for 
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the  acts  of  his  servants,  and  he  cannot  be  held  innocent  of  a  moral 
fraud,  if,  after  being  informed  of  the  omission,  he  seeks  to  take 
advantage  of  it  by  demanding  for  a  spurious  and  worthless  article 
the  price  of  the  genuine  one.  We  think  that  on  the  facts  found 
by  the  jury  the  plaintiff  was  entitled  to  damages. 
[The  remainder  of  the  opinion  is  not  important.] 

Judgment  accordingly. 


Long  y.  Lokg. 

(77  N.  C.  304.) 

XHtoreS'^Fhrmtd  —  Pregnane^  of  wif^ 

Whwe  a  marriage  was  prpcared  by  tbe  fraud  of  the  wife  in  not  diaeloaing  her 
pregnancy  at  the  time  of  marriage,  heid^  no  cause  of  divorce.  (See  note,  p.  453.) 

ACTION  for  divorce.  The  plaintiff  alleged  that  he  was  married 
to  the  defendant  on  the  22d  of  January,  1874  ;  on  the  8th  of 
March  following,  he  discovered  that  she  was  pregnant  and  had  been 
so  for  more  than  four  months  ;  on  the  29th  of  July  following  she 
was  delivered  of  a  child ;  on  discovering  her  condition  in  March 
as  aforesaid,  he  separated  from  the  defendant ;  that  the  defendant 
practiced  a  fraud  on  him  in  contracting  the  marriage,  he  supposing 
her  to  be  a  virtuous  woman  ;  and  that  at  the  time  of  the  marriage 
she  was  more  than  two  months  gone  in  pregnancy,  and  the  plaintiff 
was  informed  thereof  by  the  defendant's  own  confession.  Where- 
fore the  plaintiff  demanded  judgment  that  the  marriage  contract 
be  declared  null  and  void.  The  defendant  filed  no  answer,  and 
the  jury  found  the  facts  in  accordance  with  the  allegations  in  the 
complaint.  The  plaintiff  then  moved  for  judgment  which  was 
refused,  and  the  plaintiff  appealed. 

Shipp  <&  Bailey y  for  plaintiff. 
No  counsel  for  defendant. 

RsADB,  5.    There  are  but  three  causes  assigned  for  divorce  by 
our  statutes: 

Vol.  XXIV.  — 57 
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1.  **  It  either  party  shall  separate  from  the  other  and  live  in 
adultery. 

2.  ^'  If  the  wife  shall  commit  adultery. 

3.  ''If  either  party  at  the  time  of  the  marriage  was  and  still  is 
naturally  impotent." 

This  is  the  declaration  of  the  legislatiye  will  as  late  as  1871. 
The  legislature  has  not  only  restricted  the  causes  for  divorce,  but  it 
has  also  been  careful  as  to  the  manner  of  ascertaining  the  causes. 
The  declarations  or  admissions  of  the  parties  in  court  or  out  of 
court  go  for  nothing.  Every  allegation  is  to  be  deemed  as  denied, 
whether  it  is  denied  or  not,  and  nothing  is  to  be  allowed  except 
what  is  found  by  the  jury.     Bat.  Bev.,  ch.  37,  §  7. 

There  are  with  us  no  such  things  as  "  divorces  made  easy,^ 
*'  divorces  without  publicity,"  and  the  like,  as  are  said  to  prevail 
elsewhere;  but  our  policy  always  has  been,  and  is  now,  to  regard 
marriage  as  indissoluble,  except  for  such  grave  causes  as  are  named 
above,  and  to  hedge  in  the  trial  with  such  precautions  as  prevent 
collusion,  surprise  or  imposition. 

If  the  findings  of  the  jury  are  to  govern,  we  must  see  what  those 
findings  were: 

1.  **Were  the  parties  married  on  the  22d  of  January,  1874? — 
Yes." 

2.  '*  Was  the  marriage,  so  far  as  the  plaintiff  was  concerned, 
procured  by  the  fraud  of  the  defendant? — Yes." 

3.  ''Did  the  plaintiff  separate  himself  from  defendant  imme- 
diately on  discovering  the  fraud? — Yes." 

No  one  will  pretend  that  there  is  any  thing  whatever  in  the  ver- 
dict to  authorize  a  divorce  under  our  statute.  The  marriage  was 
procured  by  fraud;  what  fraud ?-~did  she  represent  herself  to  be 
rich  when  she  was  poor? — had  she  false,  teeth? — did  she  paint?— or, 
what  else? 

As  a  divorce  cannot  be  granted  upon  such  a  verdict,  it  is  not 
necessary  and  scarcely  proper  to  look  to  the  complaint  to  see 
to  what  the  verdict  relates.  We  find  that  the  fraud  complained  of 
was,  that  the  defendant  was  more  than  two  months  gone  with 
child  at  the  time  of  marriage,  which  fact  she  did  not  disclose. 
That  fact  may  have  been  true  and  yet  no  fraud,  for  she  may  not 
have  known  it  herself  at  that  early  stage.  And  if  she  knew,  as 
she  must  have  known,  that  the  fact  might  be  so,  yet  she  may  have 
known  also,  that  he  knew  as  much  about  it  as  she  did,  for  he  does 
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not  deny  that  he  was  the  father  of  it.  It  is  true  that  he  says  he  did 
not  know  that  she  was  pregnant  until  she  confessed  it  some  two 
months  after  marriage;  yet  that  is  qnite  consistent  with  his  being 
the  father  of  it,  especially  as  she  did  not  say  that  anybody  else  was^ 
and  still  more  especially,  as  he  does  not  say  that  anybody  else  was, 
and  does  liot  deny  that  he  wa& 

It  is  also  tme  that  he  says  that  immediately  on  discovering  her 
condition  he  sent  her  away  and  has  not  cohabited  with  her  since; 
yet  that  is  consistent  with  his  fear  that  the  birth  of  his  own  child^ 
earlier  than  the  laws  of  nature  would  allow  within  marriage,  would 
disgrace  him  for  having  gotten  it  before. 

It  is  also  true  that  he  says  she  held  herself  out  to  be  yirtuous, 
and  he  thought  her  to  be  so  at  the  time  of  the  marriage  ;  yet  that 
may  be  quite  consistent  with  the  fact  that  he  knew  her  to  be  so^ 
in  regard  to  all  others  except  himself,  because  he  himself  had  seduced 
her  and  no  one  else  had,  and  that  he  was  enabled  to  do  so  only  by 
a  promise  of  marriage . 

Now  all  this  may  be  hard  measure  to  the  plaintiff,  but  ho 
has  coarted  it  by  seeking  the  dissolution  of  marriage  with  one 
who  he  says  was  an  ''  orphan  girl  "  and  whom  he  or  some  one  else 
rained,  and  to  turn  her  and  her  child  wrecks  upon  the  world, 
without  the  courage  on  his  part  to  deny  in  express  terms  that  he 
is  the  author  of  their  ruin,  and  without  daring  to  charge  any  other 
fault  than  that  she  did  not  disclose  the  fact  that  she  was  pregnant. 

The  fact  that  the  complaint  and  the  issues  present  a  case  so  sus- 
picious and  so  insufficient,  can  find  no  excuse  in  the  unskillfulness 
of  counsel,  for  they  are  able  and  experienced,  and  it  is  our  duty  to 
assume  that  the  fault  is  with  the  plaintiff.  But  consider  the  case 
in  the  best  light  for  the  plaintiff  —  he  was  a  worthy  man,  married, 
as  he  supposed,  a  chaste  woman,  and  found  that  he  was  deceived 
and  had  an  impure  woman  with  child  by  another.  Is  that  a  cause 
for  divorce  under  our  law  ?  As  long  ago  as  1832,  in  Scroggins  v. 
Scroggins,  3  Dev.  535,  it  was  decided  that  it  is  not.  Indeed,  that 
was  a  stronger  case  than  this.  There  the  wife  was  pregnant  at  the 
time  of  the  marriage,  and  was  subsequently  delivered  of  "  a  mu- 
latto child,"  whereas,  both  she  and  her  husband  were  white.  So 
that  it  was  certain  that  the  husband  was  not  the  father,  and  it  was 
equally  certain  that  a  negro  was.  The  case  was  elaborately  argued 
on  both  sides,  and  an  elaborate  opinion  delivered  by  Judge  Ruffin, 
the  court  being  then  composed  of  those  great  names  —  Hendeb- 
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^ON,  BuFFiN  and  Daniel  —  and  it  was  decided  that  a  divorce 
could  not  be  granted.  In  delivering  the  opinion,  Judge  Bufpik 
43aid  :  ^'  The  case  now  before  us  rests  upon  a  matter  existing  at  the 
timc^of  the  marriage.  And  it  must  be  admitted  to  be  as  strong  a 
case  as  can  well  be  if  the  petitioner  acted  properly.  *  *  *  The 
petitioner  puts  the  case  upon  the  ground  of  fraud.  *  *  '  *  But 
tlic  fraud  here  consists  of  the  other  party  not  having  the  qualities 
«nd  character  he  supposed  her  to  have.  It  would  be  dangerous  to 
lay  down  a  rule  of  that  sort  It  is  impossible  to  say  where  it  would 
stop.  *  *  *  Concealment  is  not  a  fraud  in  such  case.  Dis- 
closure is  not  looked  for.  *  ♦  ♦  i  know  not  how  far  the  princi- 
ple contended  for  would  extend.  If  it  embrace  a  case  of  preg- 
nancy^  it  will  next  claim  that  of  incontinence ;  it  will  be  said  that 
the  husband  was  well  acquainted  with  the  female^  and  never  sus- 
pected her  and  has  been  deceived.  *  *  *  From  uncleanness  it 
may  descend  to  the  minor  faults  of  temper.  *  *  *  There  is,  in 
general,  no  safe  rule  but  this  :  That  persons  who  marry  agree  to 
take  each  other  as  they  are.  *  *  *  After  the  law  has  been  set- 
tled upon  this  subject  for  ages,  and  when  the  legislature  has  been 
unable  to  devise  any  alteration  founded  on  a  general  principle 
worthy  of  their  adoption,  it  would  be  too  much  to  expect  a  court 
to  pretend  to  have  more  wisdom  than  the  legislature  and  our  fore- 
fathers united,  and  strike  out  new  theories.  And  we  cannot  but 
say,  that  nothing  could  be  more  dangerous  than  to  allow  those  who 
liave  agreed  to  take  each  other  in  terms  for  better,  for  worse,  to 
be  permitted  to  say  that  one  of  the  parties  is  worse  than  expected." 
And  the  judge  concludes  by  calling  the  attention  of  the  legislature 
to  the  matter,  in  order  that  if  the  court  had  erred,  there  might  be 
€uch  legislation  as  would  prevent  future  error.  And  yet,  although 
that  has  been  nearly  a  half  a  century,  there  has  been  no  legislation 
■enlarging  the  powers  of  the  court,  but  in  1871,  they  were  actually 
restricted  ;  for  the  act  of  18^7,  under  which  Scroggins  v.  Scroggins 
was  decided,  did,  after  specifying  impotency  and  adultery  as  causes 
for  divorce,  authorize  the  court  to  grant  divorces  when  the  ''  court 
should  be  satisfied  of  the  justice  of  the  application,"  which  the 
court,  in  that  case,  thought  might  enlarge  the  powers  of  the  court, 
but  in  the  present  statute  of  1871,  there  is  no  such  provision. 
And  therefore  we  suppose  that  the  court  is  restricted  to  the  causes 
specified  — impotency  and  adultery. 

It  is  true  that  there  have  been  always  other  grounds  for  dedar^ 
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iikg  marriages  void,  but  they  do  not  fall  properly  under  the  head  of 
divorce.  They  are  such  as  idiocy,  pre-contract,  etc.,  in  which  cases 
there  was  no  marriage  at  all.  It  was  absolutely  void  for  want  of 
power  to  contract 

It  is  also  true  that  in  some  of  our  sister  States  the  courts  have 
undertaken  to  grant  divorces  in  cases  where  there  was  fraud  in 
jNTOCuring  the  marriage  contract.  That  has  been  done  iu  the  very 
respectable  courts  of  Massachusetts,  New  York  and  California. 
But  it  is  said  that  they  have  done  so  under  statutes  expressly  author- 
izing it  And  in  New  Jersey  it  has  been  done  where  there  is  no 
statute  to  authorize  it  so  far  as  we  are  informed,  but  it  is  put  upon 
the  broad  ground  of  the  power  of  a  court  of  equity  to  relieve 
against  fraud.  Carris  v.  CarriSy  24  N.  J.  £q.  517.  But  it  was  by  a 
divided  court  So  that  we  have  to  choose  whether  we  will  stand 
by  our  own  decision  and  our  own  legislation  until  our  own  legis- 
lature  shall  declare  a  different  policy,  or  whether  we  shall  forsake 
the  old  landmarks  and  go  abroad  after  novelties. 

At  the  same  term,  when  Scroggins  v.  Scroggins  was  decided,  there 
was  another  case  before  the  court,  where  a  man  had  married  a 
woman  who  had  lately  had  a  child  which  she  induced  him  to 
believe  was  his,  but  which  he  found  to  be  a  mulatto,  and  of  course 
not  his.  The  court  below  had  dismissed  the  case,  and  the  Supreme 
Court  sent  the  case  back  to  be  tried,  and  in  doing  so.  Judge  Ritffin' 
seems  to  have  been  somewhat  in  conflict  with  what  he  said  in  Scrog^ 
gins  V.  Scroggins.  We  do  not  know  what  became  of  the  case.  It 
is  Barden  v.  Barden,  3  Dev.  548. 

BoDMAK,  J.,  delivered  a  dissenting  opinion. 

Judgment  affirmed. 

NoTX  BT  THS  RxFORTKR.  —  In  MaMaohoietto,  a  statate  aathorixed  a  sen* 
tonee  of  nullity  or  divoroe,  *'  when  a  marriage  Is  suppoied  to  be  void,  or  tb« 
Tallditj  thereof  \b  doubted  either  from  fraud  or  any  legal  cause."  Under 
this  statute  it  was  held,  in  Reynolds  v.  Reynolds,  3  Allen,  605*  that  a  deolara-> 
tion  by  a  husband  that  he  was  induced  to  marry  the  defendant  by  false  and 
fraudulent  representations  that  she  was  a  chaste  and  virtuous  woman,  which  he> 
belieyed  to  be  true,  but  that  she  was,  in  fact,  at  the  time  of  the  marriaga 
pregnant  with  a  child  by  some  person  to  the  libelant  unknown,  was  good  and 
stated  sufficient  grounds  for  a  sentence  of  nullity. 

Bat  if  the  plaintiff  has  himself  had  intercourse  with  the  defendant  before 
marriage,  the  fact  that  at  the  time  of  marriage  she  is  pregnant  by  another 
nan,  but  falsely  represents  to  the  plaintiff  that  the  child  is  his,  and  relying  on 
thii  statement  he  marries  her,  a  decree  of  nuUity  wiU  not  be  granted.    Fom  v. 
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F088,  12  Allen,  26;  and  see,  also,  M088  v.  Mom,  1  Ired.  66;  Frith  v.  Friths  IB 
Oa.273. 

So  if  the  plaiutiif  has  had  oouueotion  with  the  defendant  before  marriaice, 
%ud  Bhe'deuies  being  ptreguaut,  while  she  is  so  in  fact  bj  another  man,  a  nollity 
Will  not  be  decreed.    Crehore  ▼.  Crehore,  97  Mass.  880. 

So  where  it  was  alleged  that  the  woman  claimed  to  t>e  pregnant  by  the  libel- 
ant, and  he  thereupon  marries  her,  and  she  was  delivered  of  a  child  within 
nine  mouths,  it  was  held  that  whether  or  not  the  libelant  was  the  father  of 
the  child,  there  was  no  ground  for  annalling  the  marriage.  HoJB^man  v.  Soff- 
matv,  3  Penn.  St.  417. 

To  sustain  a  libel  on  the  ground  of  pregnancy,  no  express  representation  by 
the  woman  is  necessary.    D<niovan  v.  Dw^van,  9  Allen,  140. 

In  Jiforris  v.  MorrUt  Wright,  690,  it  was  held  that  if  a  pregnant  woman,  rep- 
resenting herself  to  be  virtuous,  takes  measures  to  conceal  her  pregnancy,  and 
«o  induces  a  man  to  marry  her,  he  may  have  the  marriage  set  aside  for  fraud* 

In  Scott  V.  Shufeldtf  6  Paige,  48,  where  the  complainant,  a  white  person,  was 
charged  by  the  oath  of  the  defendant,  a  white  person,  with  being  the  putative 
father  of  her  bastard  child,  and  the  complainant  thereupon,  believing  the  child 
to  be  his,  married  her,  to  obtain  his  discharge  from  the  proceedings  against 
him  under  the  bastardy  act,  and  he  subsequently  ascertained  that  the  child 
was  a  mulatto,  and  that  the  defendant  knew  that  fact  at  the  time  she  swore  it 
to  be  his,  she  then  having  been  delivered  and  seen  the  child,  it  was  held  that 
the  complainant  was  entitled  to  a  decree  declaring  the  marriage  void,  on  th« 
ground  that  his  consent  was  obtained  by  fraud. 

In  Barden  v.  Barden,  3  Dev.  548,  mentioned  in  the  opinion  of  the  principal 
case,  the  conclusion  was  the  same  on  similar  facts.  Rodman,  J.,  in  his  dissent- 
ing opinion  in  the  principal  case,  after  strongly  criticising  the  decision  in 
Scroggina  v.  ScrogginSj  cited  and  stated  in  the  foregoing  opinion,  says :  "  What- 
ever weight  the  opinion  in  ScrogKins*  case  might  have  had  by  itself,  is  at  least 
greatly  impaired  by  the  decision  in  Barden  v.  Borden^  immediately  following  in 
the  volume,  but  probably  decided  some  weeks  at  least  after  the  case  of  Sorog- 
gins.  That  case  was  this :  The  plaintiff  married  the  defendant,  knowing  that 
she  had  had  a  child  then  living,  which,  however,  he  believed  to  be  his.  After 
a  while  he  discovered  that  the  child  was  a  mulatto,  and  thereupon  he  separated 
from  the  defendant  and  applied  for  a  divorce.  The  decision  was  that  if  the 
plaintiff  was  induced  by  the  representations  of  the  defendant  to  think  that 
the  child  was  white  and  wa^  his,  he  was  entitled  to  a  divorce.  .  Ruffin,  J. 
again  delivers  the  opinion,  and  he  says  it  is  the  opinion  of  his  brethren,  in 
which  he  does  not  refuse  to  acquiesce.  I  infer  from  this  that  the  other  judges 
had  merely  acquiesced  in  his  opinion  in  Scroggins*  case.  He  says  further,  that 
the  decision  is  a  concession  to  the  *  virtuous  prejudices '  of  the  people,  from 
which  I  infer  that  the  court  had  heard  that  the  common  sense  of  the  people 
rejected  the  former  opinion,  and,  like  sensible  men,  they  admitted  the  suprem- 
acy of  common  sense,  and  abandoned  the  opinion." 

The  statute  of  California  provides  for  a  decree  of  nullity  "  where  the  con- 
sent of  either  party  was  obtained  by  force  or  fraud.**  In  Baker  v.  BaXcer,  13 
Cal.  87,  such  a  decree  was  rendered,  where  a  woman  with  child  by  a  stranger 
married,  the  husband  being  ignorant  of  the  pregnancy. 

Su  in  CarrU  v.  Carrie,  9  C.  E.  Green,  516,  it  was  held  that  a  fraudulent 
•oonceiilmeiit  of  pregnancy  at  the  time  of  marriage,  when  the  husband 
liad  had  no  connection  with  the  woman  prior  to  the  marriage,  and  wm 
ignorant  of  her  unchastity,  and  a  child  was  bom  within  two  and  a  half  montha 
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after  the  marriage,  is  suoh  fraad  as  will  entitle  the  husband  to  a  decree  of 
nullity. 

In  Farr  v.  Farr,  2  Mo  Arthur,  35,  the  complainant  alleged  that  at  the  time  he 
entered  into  the  contract  of  marriage  with  the  respoudent  he  was  informed 
and  believed  that  she  was  a  widow  and  the  mother  of  an  infant  child,  whereas, 
In  fact,  the  was  not  a  widow,  but  the  mother  of  an  illegitimate  child.  It  was 
held  that  there  was  no  ground  for  a  decree  of  nullity. 


State  v.  Turpin. 

or  N.  C.  473.) 


&n  trial /or  murder — Uneammunicated  threaU^' Dang&roui  ehair* 

acter  of  deeecued. 

To  an  indictment  for  murder  the  plea  of  justifiable  self-defense  was  inter- 
posed. There  was  evidence  of  threats  by  the  deceased  to  kill  the  defend* 
ant  if  he  visited  the  house  where  the  homicide  occurred ;  there  was  also 
evidence  that  the  deceased  followed  the  defendant  to  the  house  just  prior  to 
the  homicide.  BM,  that  evidence  of  other  like  threats,  of  which  the 
defendant  was  not  informed,  was  admissible  to  corroborate  the  evidence  of 
the  communicated  threats,  and  to  show  quo  animo  the  deceased  followed  the 
defendant.* 

BMy  also,  that  evidence  of  the  violent  and  dangerous  character  of  the 
deceased  was  admissible. 

INDICTMENT  for  murder. 
The  defendant  was  indicted  for  killing  one  Greighton  Morrow, 
and  on  the  trial  in  the  court  below  the  judge  refused  to  admit  eyi- 
dence  of  the  general  character  of  the  deceased  for  violence,  and 
also  refused  to  admit  evidence  of  threats  made  by  the  deceased, 
which  had  not  been  communicated  to  the  defendant.  The  case  is 
sufficiently  stated  by  Mr  Justice  Bynuk  in  delivering  the  opinion 
of  this  court  The  jury  found  the  defendant  guilty  of  manslaugh- 
ter.    Appeal  by  defendant. 

Thomas  S,  KenaUy  Attomey-Qieneraly  for  State. 

Busbee  &  BuslMy  A.  T.  £  T.  F.  Davidson  and  J.  ff.  Merrimon, 
for  defendant. 

*  See,  also,  Stoikea  v.  People,  18  Am.  Rep.  482:  B.  o.,  68  N.  Y.  IM. 
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Btnum,  J.  The  prisoner  was  indicted  for  mnrder  and  was  con- 
Ticted  of  manslaughter.  He  relied  npon  the  plea  of  justifiable 
self-defense^  and  to  make  that  defense  good,  offered  testimony  of 
the  general  character  of  the  deceased  as  a  violent  and  dangerous 
^ghting  man,  and  also  of  threats  made  by  the  deceased  against  the 
prisoner,  but  which  were  not  communicated  to  him.  The  exclu- 
sion of  this  evidence  is  the  subject  of  exceptions  by  the  prisoner. 

If  the  proposed  testimony  when  admitted  could  not  have  reduced 
the  offense  below  manslaughter,  the  crime  of  which  he  was  con- 
victed, then  the  prisoner  has  received  nq  prejudice  and  it  was  not 
error  to  exclude  it.  We  are  first  to  see  then  whether  the  testi- 
mony offered  and  rejected  would  have  tended,  not  to  mitigate  tho 
offense  from  murder  to  manslaughter,  but  to  establish  a  case  of 
justifiable  homicide. 

The  prisoner  alleges  that  he  was  drawn  into  the  combat  against 
his  consent  by  the  madbinations  of  the  deceased  with  the  intent  to 
take  his  life,  and  that  the  combat  on  his  part  was  in  self-d^ense, 
retreat  was  impossible,  and  the  killing  was  unavoidable  and  neces- 
sary to  save  his  own  life.  To  establish  this  defense  the  prisoner 
introduced  testimony  showing  or  tending  to  show  that  the  deceased 
hi^  malice  toward  him;  that  he  had  a  short  time  before  the  homi- 
cide threatened  to  kill  him  and  particularly  if  he  did  not  keep  away 
irom  Mrs.  Tate^s,  the  place  where  he  then  was;  that  the  deceased 
had  seen  him  that  evening  going  in  the  direction  of  Mrs.  Tate's  and 
had  secretly  followed  him;  that  the  deceased  entered  the  house 
suddenly  and  ''mad,"  and  immediately  began  a  quarrel  with  the 
prisoner  by  false  accusations,  and  by  charging  him  with  doing  the 
very  act  for  which  he  had  threatened  to  kill  him;  that  the  deceased 
was  secretly  armed  with  a  stone  of  three  poundfi  weight,  with  which 
he  began  and  continued  the  fight  without  any  notioe  to  the  prisoner 
and  before  he  drew  the  pistol ;  that  from  the  suddenness  of  the  at- 
tack, its  deadly  nature,  and  from  being  hemmed  up  in  the  house,  re* 
treat  was  impossible;  and  the  pistol  was  then  drawn  and  discharged 
upon  the  deceased  in  necessary  self-defense  and  to  save  his  life. 

In  confirmation  of  this  and  to  show  the  true  character  of  the 
struggle  and  his  imminent  danger  the  prisoner  offered  to  prove  the 
general  character  of  the  deceased  as  a  violent  and  dangerous  fight- 
ing man,  and  also  to  prove  other  threats  which  had  been  made 
against  him  by  the  deceased,  but  which  had  not  been  communica- 
ted before  the  homicide.     Was  this  testimony  admissible  ? 
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The  general  rule  prevailing  in  most  of  the  American  States  is, 
that  such  evidence  is  not  admissible,  and  in  this  State  such  a  gene- 
ral rule  is  well  established.  Staie  v.  Barfield,  8  Ired.  344;  Bottoms 
Y.  Kenty  8  Jones,  154;  State  v.  Floyd,  6  id.  392;  State  v.  Sogue, 
id.  381.  But  these  cases  which  are  cited  as  establishing  a  general 
rule  excluding  such  evidence  admit  that  there  maybe  exceptions 
to  it  depending  upon  the  peculiar  circumstances  of  each  case.  And 
these  exceptions  themselves  are  now  so  well  defined  and  established  by 
the  current  of  the  more  recent  decisions,  that  they  have  assumed  a 
formula  and  have  become  a  general  rule  subordinate  to  the  princi- 
pal rule.  It  is  this:  Evidence  of  the  general  character  of  the 
deceased  as  a  violent  and  dangerous  man  is  admissible  where  there 
is  evidence  tending  to  sliow  that  the  hilling  may  have  beeti  done 
from  a  principle  of  self  preservation^  and  also  where  the  evidence 
is  wholly  circumstantial  and  the  character  of  the  transaction  is  in 
donbt,  as  in  TacJcetfs  case,  1  Hawks,  210 ;  Horrigan  &  Thomp- 
son's Cases  of  Self  Defense,  695,  and  Index,  under  the  head  of 
''  Character  of  the  deceased  for  violence,''  for  reference  to  the  cases 
at  large. 

Where  one  is  drawn  into  a  combat  of  this  nature  by  the  very 
instinct  and  constitution  of  his  being,  he  is  obliged  to  estimate  the 
danger  in  which  he  has  been  placed,  and  the  kind  and  degree  of 
resistance  necessary  to  his  defense.  To  do  this  he  most  consider 
not  only  the  size  and  strength  of  his  foe,  how  he  is  armed,  and  his 
threats,  but  also  his  character  as  a  violent  and  dangerous  man.  It 
is  sound  sense,  and  we  think  sound  law,  that  before  a  jury  shall  be 
required  to  say  whether  the  defendant  did  any  thing  more  than  a 
reasonable  naan  should  have  done  under  the  circumstances,  it 
should,  as  far  as  can  be,  be  placed  in  the  defendant's  situation,  sur- 
rounded with  the  same  appearances  of  danger,  with  the  same 
degree  of  knowledge  of  the  deceased's  probable  purpose  which  the 
defendant  possessed.  If  the  prisoner  was  ignorant  of  the  charac- 
ter of  the  deceased,  then  the  proof  of  it  would  have  been  inadmis- 
sible, because  his  action  could  not  have  been  influenced  by  the 
dangerous  character  of  a  man  of  which  he  had  no  knowledge.  That 
is  not  our  case.  Here  the  prisoner  was  the  neighbor  of  the 
deceased  and  was  fully  cognizant  of  his  violent  and  dangerous 
nature.  Should  this  knowledge  in  the  possession  of  the  prisoner 
and  reasonably  influencing  his  actions  be  withheld  from  the  jury 
which  is  to  pass  upon  the  criminality  of  the  act  of  killing?  The 
Vol.  XXIV.  —  58 
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jury  must  ascertain  the  true  character  of  the  combat;  for  if  from 
the  nature  of  the  attack  there  was  reasonable  ground  to  believe 
there  was  a  design  to  destroy  his  life  or  commit  a  felony  upon  his 
person,  the  killing  the  assailant  would  be  excusable  homicide.  And 
this  would  be  so  eyen  though  it  should  afterward  appear  that  no 
felony  was  intended.  As  if  one  comes  rushing  upon  you  with  a 
pistol  in  his  hands  pointing  at  your  breast  and  making  violent 
threats  against  your  lif  e,  and  when  he  comes  in  reach  you  knock  him 
down  with  a  club,  and  of  the  wound  he  dies.  This  would  be  excus- 
able homicide  although  it  should  afterward  turn  out  that  the 
pistol  was  not  loaded  and  the  design  was  only  to  terrify.  Certainly 
if  the  appearances  of  danger  are  real  instead  of  apparent  merely, 
they  are  not  the  less  admissible  in  evidence.  The  purpose  here  was 
to  prove  not  only  that  the  circumstances  surrounding  the  prisoner 
were  such  as  to  induce  a  reasonable  belief  of  imminent  danger,  but 
that  they  were  real;  that  the  deceased  had  not  made  empty  and 
unmeaning  threats  insufficient  to  move  a  man  of  ordinary  firm- 
ness, but  that  from  his  known  character  as  a  violent  and  dan- 
gerous fighting  man,  a  character  well  known  to  the  prisoner,  the 
danger  was  so  imminent  and  unavoidable  as  to  justify  the  taking 
of  life. 

It  is  true  that  the  character  of  the  deceased  per  ee  can  never  be 
material  in  the  trial  of  a  party  for  killing,  because  it  is  as  mach 
an  ofifense  to  kill  a  man  of  bad  character  as  a  man  of  good  charac- 
ter. If  the  killing  is  done  with  a  felonious  intent,  the  character  of 
the  deceased  cannot  come  in  question.  But  if  the  killing  is  done 
under  such  circumstances  as  to  create  a  doubt  as  to  the  character 
of  the  offense  committed,  the  general  character  of  the  deceased  may 
be  shown,  if  that  character  is  known  to  the  prisoner;  because  it 
then  becomes  a  material,  and  it  may  be  a  necessary  fact  to  enable 
the  jury  to  ascertain  the  truth,  and  as  such,  it  is  involved  in  and 
becomes  an  essential  part  of  the  res  geetm.  State  v.  Dumpheyy  4 
Minn.  438;  State  v.  Hicks,  27  Mo.  588;  State  v.  Keene,  50  id.  357; 
Am.  Cr.  L.  296 ;  Wharton  on  Homicide,  215. 

In  the  more  recent  trials  of  capital  offenses,  the  laws  of  evi- 
dence which  once  governed  the  courts  have  been  much  miti- 
gated from  their  ancient  vigor,  and  more  latitude  of  investi^ 
gation  is  allowed,  in  order  that  the  jury  may  be  possessed  of  the 
true  character  of  the  transaction.  And  it  must  be  conceded  that 
a  strong  current  of  decisions  in  our  sister  States  has  considerably 
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modified  the  stern  rule  of  evidence  as  laid  down  in  BarfieWs  casBy 
8  Ired.  344.  The  courts  of  this  State  also  in  subsequent  decisions 
have  more  accurately  defined  and  explained  the  limits  of  the  gen- 
eral rule,  and  pointed  out  some  of  the  exceptions  to  it,  where  evi- 
dence of  the  general  character  of  the  deceased  would  be  admissible. 
Hogu^s  case  and  Floyd^s  case,  6  Jones,  381-392. 

It  was  in  evidence  that  the  deceased  had  a  short  time  before  the 
homicide  threatened  to  take  the  life  of  the  prisoner  if  he  did  not 
Iceep  away  from  Mrs.  Tate's,  which  threats  had  been  communi- 
cated to  him.  The  prisoner  also  offered  testimony  to  show  other 
similar  threats  made  by  the  deceased,  but  which  had  not  been 
communicated.  This  evidence  was  competent,  and  should  have 
been  admitted  for  several  reasons: 

« 

1.  The  uncommunicated  threats  were  admissible  for  the  purpose 
of  corroborating  the  evidence  of  the  threats  which  had  already 
been  given. 

2.  They  were  admissible  to  show  the  state  of  feeling  of  the 
deceased  toward  the  prisoner  and  the  quo  animo  with  which  he 
had  pursued  his  enemy  to  the  house. 

3.  In  ascertaining  whether  the  prisoner  had  acted  in  self-defense 
a  most  material  question  was,  who  introduced  the  rock  into  the 
conflict,  and  when  and  for  what  purpose,  whether  for  offense  or 
defense,  was  it  used?  As  to  this  important  inquiry  the  evidence 
was  wholly  circumstantial,  and  testimony  of  both  the  general  char- 
acter and  threats  of  the  deceased  was  competent  under  the  princi- 
ples laid  down  in  TackM^Sy  FloycPs  and  Hogwfs  cases.  If  the 
prisoner  entered  into  the  fight,  armed  both  with  the  pistol  and  the 
rock,  of  which  there  was  evidence  by  his  admission  that  he  usually 
went  so  armed,  then  it  was  a  case  of  murder  or  manslaughter,  as 
the  jury  might  consider  these  with  other  facts  as  indicating  or  not 
indicating  malice.  But  the  prisoner  contends  that  the  deceased 
provoked  the  fight  armed  with  the  rock,  as  was  evident  from  the 
severe  contusions  he  received  in  the  sti*uggle  from  some  such  instru- 
ment on  the  front  and  side  of  his  head.  And  to  corroborate  this 
yiew  and  fix  the  ownership  of  the  rock,  the  prisoner  offered  evi- 
dence both  of  the  violent  character  and  deadly  threats  of  the 
deceased.  In  this  aspect  of  the  case,  the  threats  were  equally 
admissible,  whether  communicated  or  uncommunicated,  and  in 
connection  with  the  other  facts  indicating  a  felonious  assault  upon 
the  prisoner,  would  constitute  a  case  of  murder,  manslaughter  or 


460  NOBTH  CAROLINA* 

Kirbj  V.  MUls. 

juBtifiable  homicide,  as  the  jury  under  proper  instructions  might 
determine  upon  all  the  facts.  Keener  v.  StcUe,  18  Oa.  194;  State 
V.  Sloany  47  Mo.  604 ;  Holler  v.  State,  37  Ind.  57 ;  Cornelius  v, 
Cofnnwnwealthy  15  B.  Monr.  (Ky.)  539;  ITie  People  v.  Scoggins,  37 
Oal.  677 ;  State  v.  Dixon,  75  N.  0.  275;  1  Stark,  on  Ev.  39;  Eos- 
coe's  Cr.  Ev.  77. 

Objections  were  taken  to  the  charge  of  the  court,  but  without 
foundation.  The  charge  was  minute,  impartial  and  able,  and  but 
for  the  exclusion  of  the  testimony  upon  a  view  of  the  case  which 
the  prisoner  had  a  right  to  present  to  the  jury,  the  judgment 
would  be  affirmed.  What  new  features  the  rejected  te&timony  may 
develop  we  cannot  foresee,  but  as  the  case  is  now  presented  it  has 
in  it  more  of  the  elements  of  murder  than  of  manslaughter  or 
justifiable  homicide. 

There  is  error. 

Venire  de  now. 


KiKBT  y.  HiLLB. 
(78  N.  CU4.) 


SUUiUe  <(f  limUoHonB —  New  promise  lehen  eujfieient  —  Promiie  to  tUtomeif  qf 

creditor, 

A  debtor  promifled  to  "  see  his  brother  and  pay  the  debt/'  hM  Baffident  to 

suspend  the  opemtione  of  the  statute  of  Ihaitatloiis. 
A  pvomiae  made  hy  a  debtor  to  the  attorney  of  his  creditor  will  suspend  the 

operation  of  the  statute  of  limitations. 

• 

ACTION  to  recover  the  value  of  a  promissory  note  made  in  South 
Carolina  on  the  7th  of  March,  1862,  by  the  firm  of  Gk>van  Mills 
&  Co.  (of  which  the  defendant  is  alleged  to  be  a  member)  to  Kirby 
&  Wilson  (of  which  the  plaintiff  is  surviving  partner)  in  the 
sum  of  (216.35,  payable  one  day  after  date.  The  answer  sets  up 
several  defenses,  and  among  them  that  of  the  statute  of  limitations, 
to  rebut  which,  the  plaintiff  replied  a  new  promise  made  within 
three  years  next  before  the  commencement  of  the  suit. 

On  the  trial  before  the  jury,  the  plaintiff   introduced  E.   BL 
Bobo,  an  attorney,  who  testified  that,  in  1871,  the  plaintiff  placed 
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the  note  meatioQed  in  the  complaint  in  his  hands  for  collection  ; 
that  he  presented  it  to  the  defendant  for  payment,  when  the  defend- 
ant promised  that  he  wonld  see  his  brother  and  would  pay  the 
debt.  No  other  evidence  of  a  new  promise  was  offered.  The  evi* 
dence  being  closed,  the  judge  remarked  that  he  should  hold  that 
the  new  promise  not  having  been  made  to  the  creditor  himself,  but 
to  his  attorney  in  whose  hands  the  note  had  been  placed  for  col* 
lection^  was  not  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute.  In  submission  to  this  opinion  of  the  court,  the  plain- 
tiff took  a  nonsuit  and  appealed. 

A.  Burwelly  for  plaintiff. 

W,  J.  Montgomery y  and  Wilson  d  Son,  for  defendant. 

Smith,  C.  J.  (After  stating  the  facts  as  above.)  The  only  ques- 
tion before  us  is  as  to  the  sufficiency  of  the  promise  to  remove  the 
statutory  bar,  and  the  correctness  of  the  ruling  of  the  court  thereon. 

1.  There  have  been  numerous  cases  in  this  State  where  the  court 
has  been  called  upon  to  decide  upon  the  sufficiency  of  the  words 
used  to  repeal  the  statute,  and  we  think  they  establish  a  principle 
which  will  include  the  case  now  before  us.  The  following  hav6 
been  held  sufficient  to  enable  the  plaintiff  to  recover,  notwithstand- 
ing the  lapse  of  time  :  '^  I  have  no  money,  but  will  call  in  a  few 
days  and  settle  it.  I  do  not  intend  to  cut  the  plaintiff  out." 
Smith  V.  LeepeTy  10  Ired.  86.  "Unless  J.  R.  has  paid  it  for  me,  it 
is  a  just  debt  and  I  will  pay  it;"  and  again:  '^It  is  a  just  debt 
and  I  will  pay  it  if  I  cannot  prove  that  it  has  been  settled  by  J. 
8."  Richmond  v.  Fugtuiy  11  Ired.  445.  It  has  been  repeatedly  de- 
claredf  however,  that  to  repeal  the  statute,  the  new  promise  or 
acknowledgment  must  be  an  express  promise  to  pay  a  certain  debt 
absolutely  or  conditionally,  or  such  an  admission  of  facts  that  such 
promise  may  be  inferred.  In  the  case  before  us  the  defendant 
promises  to  see  his  brother  and  pay  the  very  note  in  suit. 

2.  The  promise,  to  be  effectual,  must  also  be  made  to  the  creditor 
and  not  to  a  stranger.  A  promise  to  pay  a  note  which  was  after- 
ward transferred  does  not  follow  the  transfer,  and  is  unavailable 
to  the  holder  of  the  note.  Thompson  v.  Oilreathy  3  Jones,  493.  A 
promise  made  to  the  other  members  of  a  firm  by  a  newly-admitted 
partner,  to  assume  the  liabilities  of  the  firm,  will  not  inure  to  the 
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benefit  of  the  creditor  who  seeks  to  enforce  his  demand.  Mwrt- 
head  v.  "Wristoriy  73  N.  C.  398.  In  like  manner,  an  agreement 
among  partners  at  the  dissolution  of  the  firm  whereby  each  part- 
ner takes  a  share  of  the  joint  effects,  and  contracts  to  pay  certain 
specified  debts,  does  not  reviye  the  creditor's  cause  of  action  which 
has  been  lost  by  lapse  of  time.  Parker  v.  Shuford,  76  N.  0.  219. 
In  this  case  the  judge  who  delivers  the  opinion  of  the  court  says: 
^'  And  that  raises  the  question  whether  the  promise  to  pay,  or  the 
acknowledgment  of  the  subsisting  debt,  must  be  to  the  creditor 
himself y  or  whether  it  is  sufficient  if  made  to  a  third  person.  We 
are  of  the  opinion  that  it  must  be  made  to  the  creditor  himself." 

In  another  case  decided  at  the  same  term,  the  court  say  :  *^  We 
have  decided  at  this  term  in  Parker  y.  Shuford,  that  the  acknowl- 
edgment or  promise  must  be  made  to  the  creditor  himself."  Fai- 
son  V.  Bowden,  76  N.  0.  425,  The  judge  below  entirely  miscon- 
ceives the  meaning  of  the  court  in  using  the  language  quoted 
above,  in  supposing  it  was  necessary  that  the  promise  should  be 
made  directly  to  the  creditor  in  proper  person,  and  could  not  be 
made  to  his  attorney.  The  court  were  discriminating  between  the 
creditor  and  persons  having  no  privity  or  connection  with  the  debt,  in 
saying  that  the  former  could  not  take  benefit  of  a  promise  made 
to  the  latter  to  avoid  the  statute.  But  a  promise  made  to  an  attor« 
ncy  is  in  law  a  promise  made  to  the  principal,  and  can  be  declared 
on  as  such. 

We  desire  to  repeat  the  suggestion  heretofore  made  to  the  judges 
in  reference  to  the  practice  in  cases  like  the  present.  Had  the 
point  of  law  on  which  the  nonsuit  was  suffered  been  reserved  with 
consent  of  counsel,  and  the  jury  been  permitted  to  render  their 
verdict  upon  the  other  issues,  the  case  might  have  been  finally  dis- 
posed of  here,  and  thus  the  expense  and  inconvenience  of  another 
trial  avoided.  The  verdict,  if  for  the  defendant  upon  the  issues, 
may  have  rendered  the  point  of  law  reserved  immaterial ;  and  if 
for  the  plaintiff,  the  judge  could  then  have  set  aside  the  verdict 
and  directed  a  nonsuit.  If  upon  the  appeal  it  is  found  that  he 
erred  in  this,  the  order  setting  aside  the  verdict  would  be  reversed 
and  judgment  be  here  entered  upon  the  verdict. 

As  the  case  comes  before  us,  we  are  compelled  to  order  a  new 
trial. 

Error. 

Venire  de  novo . 
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Contract — lUegal  amiid&raUon  —  Agre&mefU  to  itop  oriminai  proteoMon. 

FlAlntiff,  being  under  indictment  for  mftintaining  on  his  land  a  pnblie  nniaanoe, 
to  wit,  a  pond  of  stagnant  water,  agreed  to  pay  the  defendant  a  certain 
fnm,  in  consideration  of  which  the  defendant  agreed  to  ditch  the  plaintifPs 
land  and  to  stop  the  prosecution  of  the  indictment.  HM,  that  the  agree- 
ment to  stop  the  proeecntion  was  illegal  and  rendered  the  entire  contract 
▼oid.« 

ACTION  for  breach  of  contract.     The  opinion  states  the  case. 
A  demurrer  t^  the  complaint  was  sustained  and  plaintiff 
appealed. 

J,  N,  Staphs  and  Merrimony  Fuller  dk  Ashe,  for  plaintiff. 

/.  A.  Gilmer,  for  defendants. 

Btkum^  J.  This'  is  an  action  for  a  breacli  of  covenant.  The 
defendants  demur  to  the  complaint,  and  the  facts  are  these:  On 
the  17th  of  February^  1874,  an  indictment  was  pending  in  the 
Superior  Court  of  Ouilford  county  against  the  plaintiff  Lindsay, 
for  erecting  and  maintaining  a  public  nuisance  by  constructing  a 
dam  across  a  certain  creek,  and  ponding  back  the  water  thereof, 
which  thereby  became  stagnant,  fetid  and  unwholesome,  to  the 
common  nuisance  of  the  citizens.  That  on  said  17th  of  February 
the  covenant  sued  on  was  entered  into,  whereby  the  defendants 
covenanted  under  the  penalty  sued  for  to  cut,  maintain  and  keep 
in  repair  a  certain  ditch  through  the  lands  of  the  plaintiff ;  and 
that  the  plaintiff  covenanted  that  when  the  work  was  done  he 
would  pay  the  defendants  fifty  dollars ;  and  it  was  further  cove- 
nanted as  follows:  '*  And  it  is  further  agreed  by  all  the  parties 
hereto,  in  consideration  of  the  premises,  that  the  indictment  now 
pending  in  the  Superior  Court  of  Guilford  county  against  the 
said  Alexander  H.  Lindsay,  found  at  February  term,  1873,  shall 

*  See  Henderson  v.  Pakner,  22  Am.  Rep.  117,  and  note. 
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be  discontinued  and  not  proceed,  and  the  prosecution  thereof 
stopped  without  cost  to  the  said  Lindsay/'  ♦  ♦  ♦  **  And  it  is 
further  agreed  and  understood  by  all  the  parties  hereto  that  this 
agreement  is  to  be  of  no  binding  force  on  any  of  said  parties  whose 
names  are  signed  hereto,  until  and  unless  the  indictment  herein- 
before spoken  of  shall  be  discontinued  without  cost  to  the  said 
Lindsay/'  And  this  covenaat  is  signed  by  the  plaintiff  and 
defendants. 

Assmning  this  coTcnant  to  have  been  broken  by  the  defendants, 
do  these  facts  constitute  a  cause  of  action? 

The  general  doctrine  was  admitted  by  the  plaintifTs  counsel, 
that  no  executory  contract,  the  consideration  of  which  is  cofUra 
bonos  mores  or  against  the  public  policy  or  the  laws  of  the  State, 
can  i>e  enforced  in  a  court  of  justice.  It  was  further  admitted 
that  when  the  consideration  of  a  contract  is  the  compounding  of 
a  felony,  or  the  suppressing  a  prosecution  of  an  offense  strictly 
public  in  its  character,  such  a  contract  cannot  be  enforced.  But 
it  was  contended  that  this  doctrine  applied  only  to  felonies,  or  at 
most  to  public  misdemeanors,  and  that  it  had  no  application  to 
offenses,  though  indictable,  yet  private  in  their  nature,  as  affecting 
an  individual  or  a  community,  as  in  this  case.  In  our  State  it  has 
been  decided  directly«otherwise.  Vanover  v.  Thampsotiy  4  Jonas, 
485.  There  Thompson  executed  his  promissory  note  to  Vanover 
^'  to  be  valid  and  legal,  provided  the  said  Vanover  shall  not  appear 
as  a  prosecutor  or  witness  against  James  Thompson,  with  whom 
the  said  Vanover  has  a  controversy;  now  if  the  said  Vanover  shall 
thus  appear,  this  note  to  be  null  and  void."  It  does  not  appear 
what  was  the  offense  of  Thompson,  but  a  State's  warrant  had  been  . 
issued  against  him  by  a  justice  of  the  peace  for  some  offense  per- 
sonal to  Vanover,  who  failing  to  appear  as  a  witness,  the  proceed- 
ings were  dismissed.  The  plaintiff  was  nonsuited,  and  it  was  then 
pronounced  as  a  well-settled  principle  that  all  contracts  founded 
upon  agreements  to  compound  felonies,  or  to  stifle  prosecutions  of 
any  kind,  arc  void  and  cannot  be  enforced.  And  in  Gamer  v. 
Quails,  4  Jones,  223,  the  consideration  of  the  contract  was  the 
suppressing  a  prosecution  for  an  alleged  forgery.  The  obligee  pro- 
cured the  bond  to  be  executed  by  representing  that  a  kinsman  of 
the  obligor  had  committed  an  indictable  offense,  and  by  agreeing 
not  to  prosecute.  It  was  held  that  the  bond  was  void,  lohelher  amg 
such  offense  had  been  committed  or  not.    This  case  is,  therefore,  a 


JANUARY  TERM,  1877.  466. 

Lindssr  r.  Smith. 

conclusive  answer  to  the  objection  taken  in  oar  case,  that  the 
supposed  indictment  did  not  charge  an  indictable  offense.  In 
Oanier's  casey  the  obligor  believed  an  offense  had  been  committed^ 
and  the  consideration  of  the  note  was  to  suppress  inquiry  about  it 
It  is  a  matter  of  the  gravest  public  concern^  that  all  infractions  of 
the  criminal  law  should  be  detected  and  punished.  A  party  cannot 
take  care  of  his  private  interest  by  depriving  the  State  of  a  wit- 
ness or  an  active  prosecutor,  which  is  the  means  relied  on  for  the 
conviction  of  offenders;  much  less  can  he  pollute  the  very  foun- 
tains of  criminal  justice,  by  suppressing  an  indictment  already 
instituted  against  him.  Thompson  v.  Wlittman,  4  Jones,  47;  Ingram 
V.  Ingram^  id.  188;  Blythe  v.  Lovinggood,  2  Ired.  20. 

So  in  civil  cases,  all  contracts  prohibiting  parties  from  bringing 
an  action  and  all  agreements  purporting  to  oust  the  courts  of  their 
jurisdiction;  all  agreements  to  pay  money  to  stifle  or  suppress  evi- 
dence or  to  give  evidence  in  favor  of  one  side  only,  or  not  to  appear 
as  a  witness  in  a  civil  suit;  all  contracts,  bonds,  indemnities  and 
undertakings,  tending  to  induce  sheriffs,  clerks,  jailers  and  other 
public  officers  to  violate  or  neglect  their  duty,  or  made  to  protect 
them  from  the  consequences  of  their  misconduct,  are  absolutely 
null  and  void,  as  contracts  obstructing  or  interfering  with  the 
administration  of  public  justice,  and  as  being  contrary  to  the  pub- 
lic policy  of  the  law.    1  Add.  on  Cont.,  §  258. 

But  the  defendants'  counsel  contends  with  great  ingenuity  that 
there  are  two  covenants  in  this  sealed  instrument,  and  that  they 
are  divisible,  part  being  good,  and  part  bad;  that  the  contract  of 
the  defendants  is  to  do  two  things:  first,  to  dismiss  the  indictment 
which  is  illegal  and  void,  but  second,  to  cut  and  keep  up  the  ditch, 
which  is  legal  and  valid,  and  is  the  contract  for  the  breach  of 
which  the'  action  is  brought.  In  regard  to  this  proposition  the 
general  rule  is  that  if  there  are  several  considerations  for  separate 
and  distinct  contracts,  and  one  is  good  and  the  other  bad,  the  one 
may  stand  and  be  enforced,  although  the  other  fails,  under  the 
mAxim  ^' util per  inutile  non  viticUur"  But  where  there  is  but 
one  entire  consideration  for  two  several  contracts,  and  one  of  these 
contracts  is  for  the  performance  of  an  illegal  act,  the  whole  is  void 
as  where  one  sum  is  to  be  paid  for  the  doing  of  a  legal  and  illegal 
act.  Thus,  where  upon  a  contract  for  the  hiring  and  service  of  a 
house-keeper  at  certain  agreed  wages  it  appears  to  have  been  a  part 
of  the  contract  that  the  house-keeper  should  cohabit  with  her 
7oL.  XXIV.—  59 
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master,  the  whole  will  be  void  and  the  wages  irrecoverable  by  her» 
Rex  Y.  Northwingfidd,  1  B.  &  Ad.  912;  WillyanM  y.  BuUmore,  32 
BeaY.  574;  1  Addison  on  Contracts,  §  300.  In  Alexander  ▼.  Owen, 
1  T.  R  227,  the  case  was  this:  Upon  a  contract  of  sale  of  tobacco, 
it  was  agreed  that  counterfeit  money  should  be  taken  in  payment, 
and  the  tobacco  having  been  delivered  and  the  counterfeit  money 
sent,  the  vendor  refused  to  receive  it  and  brought  an  action  to* 
recover  the  price  of  the  tobacco,  but  the  court  said  that  the  sale 
could  not  be  held  to  be  good  and  the  payment  bad;  if  it  was  an 
illegal  contract,  it  was  equally  bad  for  the  whole,  and  the  parties 
being  in  pari  delicto,  melior  est  conditio  defendentis.  Apply  these 
principles  to  our  case.  There  was  but  one  indivisible  consideration 
moving  from  the  plaintiff,  to  wit,  the  sum  of  fifty  dollars,  and  for 
that  consideration,  the  defendants  covenant  to  do  two  things — the 
one  legal  and  the  other  illegal.  The  consideration  cannot  be  divided 
and  enough  of  it  assigned  to  support  the  contract  to  cut  and  main- 
tain the  ditch,  but  it,  as  it  were,  j^^r  my  etper  tout,  enters  into  and 
supports  both  promises. 

But  there  is  another  view  equally  fatal  to  this  section.  A  part 
of  the  covenant  is  in  these  words:  "And  it  is  further  agreed  and 
understood  by  all  the  parties  hereto,  that  this  agreement  is  to  be  of 
no  binding  force  on  any  of  said  parties  whose  names  are  signed 
hereto,  until  and  unless  the  indictment  herein  before  spoken  of 
shall  be  discontinued  without  cost  to  the  said  Lindsay."  So  the 
validity  of  the  contract  is  expressly  made  to  depend  upon  the  per- 
formance of  the  very  act  which  makes  it  invalid,  to  wit,  the  dis- 
missal of  the  indictment.  The  covenants  were  not  to  be  binding 
until  the  prosecution  had  been  discontinued,  and  the  contract  to 
dismiss  it  was  immoral  and  void.  In  such  cases,  the  law  will  leave 
the  parties  where  it  finds  them.  Kimbrough  v.  Lane,  11  Bush, 
556;  Setter  v.  Alvey,  15  Kan.  157;  1  Smith's  Lead  Gas.,  marg.  pp. 
153-165  and  notes;  KingY.  Winania,  71 N.  0.  469;  73  id.  563. 

Judgment  affirmed^ 
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Hammokd  y.  NoBTH  Easterk  Bailboad  GoMPAinr. 

(8  S.  C.  130.) 

Carrier — Action  by  mail  agent  far  if^uriee. 

A  nmil  agent  who  if  transported  by  a  railroad  oompanj  nnder  a  contract  witk 
the  goyemment  to  carry  itf  mail  agents  free  of  charge  may  maintain  an 
action  against  the  company  to  recover  damages  for  injories  arising  from 
negligence* 

ACTION  by  Isaac  Hammond,  plaintiff,  against  the  North  East- 
em  Bailroad  Company,  defendant,  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff  on  the  16th  of  May,  1873,  on  the 
road  of  the  defendant. 

The  second  paragraph  of  the  complaint  alleged  that  the  defend- 
ant made  a  contract  with  the  United  States,  for  a  certain  consid- 
eration, to  convey  the  mails  over  its  road  in  a  separate  car  or 
apartment,  suitably  fitted  up  for  the  assorting  and  safe-keeping  of 
the  mails  and  for  the  exclusive  use  of  the  agent  of  the  government^ 

and  also  to  convey  such  agent  free  of  charge.    The  other  para- 

—  -     -   ■ 

*  See  Blair  v.  Erie  R'y  Co.,  2S  Am.  Rep.  66,  and  note. 
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graphs  alleged  that  on  the  16th  of  May,  1873,  the  plaintiff  was  the 
mail  agent  of  the  government ;  that  on  that  day  he  was  received 
as  such  agent  by  the  defendant,  on  its  road  at  Florence,  in  the 
apartment  of  a  car  used  for  the  conveyance  of  the  mails  and  the 
mail  agent,  to  be  conveyed  to  Charleston,  for  reward  paid  or  agreed 
to  be  paid  the  defendant  by  the  United  States ;  that  the  defendant 
having  received  the  plaintiff  on  its  car,  as  aforesaid,  it  became  its 
duty  to  convey  him  safely  and  securely,  and  it  became  responsible 
to  him  for  any  injury  he  might  receive  through  the  negligence  or 
unskillfulness  of  the  defendant,  its  agents  or  servants ;  that  a 
trestle  supporting  the  track  of  defendant's  road  at,  etc.,  was  at 
that  time  defective  and  unsound,  as  defendant  knew,  and  unfit  to 
be  used  for  the  purpose  for  which  it  was  constructed,  and  yet  the 
defendant,  not  regarding  its  duty,  negligently  suffered  it  to  be 
used,  and  as  the  car  in  which  the  plaintiff  was  being  transported 
was  proceeding  along  said  track  the  said  trestle  broke  and  gave 
way,  and  the  said  car  was  thrown  from  the  track,  and  the  right 
thigh  of  the  plaintiff  was  fractured,  the  left  leg  badly  cut  and 
bruised,  and  the  plaintiff  otherwise  bruised  and  injured ;  that  by 
reason  thereof  the  plaintiff  became  for  a  long  time  ill,  and  spent 
a  large  sum  of  money,  etc.,  to  his  damage  $10,000. 

The  defendant,  by  its  answer,  set  forth  the  terms  of  its  contract 
with  the  United  States ;  admitted  that  the  plaintiff  was  the  mail 
agent  of  the  government  at  the  time  the  accident  occurred  ;  denied 
that  he  was  being  carried  for  reward,  and  also  denied  all  the  para- 
graphs of  the  complaint  alleging  that  it  was  the  duty  of  the 
defendant  to  convey  the  plaintiff  safely  and  securely ;  that  tiie 
trestle  was  defective,  unsound  and  unfit  for  use ;  that  there  was 
negligence  on  the  part  of  defendant ;  that  the  plaintiff  sustained 
injuries  as  he  alleged,  and  that  he  became  ill  and  spent  money  in 
his  care. 

At  the  trial  the  plaintiff  introduced  evidence  tending  to  show  a 
tort  committed  by  defendant,  causing  damage  to  the  plaintiff,  as 
stated  in  the  complaint. 

The  jury  returned  a  verdict  for  the  plaintiff  for  five  thousand 
dollars.    The  defendant  appealed. 

Simonton  d  Barker,  for  appellant. 
Buist  (§  Buisi,  contra. 
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Wright,  A«  J.  The  exception  made  in  the  court  below  that 
the  action  brought  is  one  ex  contraciu,  for  a  specific  money  de- 
mand, for  the  breach  of  the  contract  between  the  United  States 
goTemment  and  the  appellant,  and  that  the  plaintiff  was  limited 
in  his  proof  to  the  contract  as  alleged  and  the  damages  which  may 
have  resulted  from  a  breach  of  it,  cannot  prevail.  It  is  true  that 
the  notice,  both  on  the  summons  and  complaint,  as  to  the  form-  of 
the  judgment  which  the  plaintiff  will  demand,  applies,  under  the 
Code,  to  actions  arising  ex  contractu^  and  not  to  those  which  are 
founded  on  tort,  or  where  a  recovery  is  sought  on  any  other  than 
a  demand  for  the  payment  of  a  specific  sum  of  money.  It  is  plain 
that  the  summons  and  the  complaint,  between  which  there  was  no 
variance,  should  have  concluded  with  a  notice  under  the  second 
subdivision  of  section  152  of  the  Code. 

The  summons  and  the  complaint  were  both  served  together- 
The  form  of  the  latter  shows  beyond  dispute  that  the  action  was 
not  brought  for  the  breach  of  the  contract  between  the  govern- 
ment and  the  appellant,  but  for  the  money  due  to  the  respondent 
through  the  defect  and  unsoundness  of  their  road  and  the  negli- 
gence of  their  agents.  It  was  impossible  that  the  appellant  could 
have  been  misled  as  to  the  nature  of  the  action,  for  the  form  and 
phraseology  of  the  complaint,  while  they  clearly  disclosed  the  claim 
to  reparation  in  money  for  the  injury  received  through  the  negli- 
gence of  the  appellant,  sought  no  recovery  for  any  breach  of  the 
contract  to  which  it  refers.  The  course,  too,  pursued  in  the  an- 
swer and  defense  prevents  even  a  presumption  of  its  having  been 
misled  by  the  complaint.  If,  as  the  company  avers,  the  action  was 
on  the  contract,  and  that  under  it  there  was  no  privity  between  Ham- 
mond and  itself,  a  demurrer  would  have  been  the  most  appropri- 
ate mode  by  which  the  question  could  have  been  raised.  We  do 
not  see  in  the  complaint  any  allegation  on  which  the  respondent 
founds  his  right  to  a  recovery  for  the  breach  of  the  contract.  It 
is  not  referred  to  as  the  foundation  of  his  action.  It  may  be  that 
his  complaint  would  not  have  been  open  to  any  exception  if  he  had 
omitted  all  reference  to  it  It  was  introduced  to  show  that  he  was 
not  an  intruder  on  the  train  of  the  company.  It  was  merely 
preliminary  to  the  statement  of  his  real  cause  of  action,  and,  if 
necessary  to  its  support,  he  could  have  offered  proof  of  it  without 
setting  it  out  in  his  complaint  The  fourth  paragraph  of  his  com- 
plaint avers  his  reception  on  the  train  with  the  consent  of  the 
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appellaot,  to  be  conveyed  from  Florence  to  Charleston ;  and,  not 
regarding  its  duty  to  carry  him  safely  and  securely,  it  so  negli- 
gently conveyed  him  as  to  cause  personal  injury  and  loss,  for 
^which  he  seeks  compensation.  If,  by  the  terms  of  the  contract,  he 
"was,  as  mail  agent,  to  be  carried  without  charge  to  the  government, 
and  erred  by  stating  in  his  complaint  that  he  was  to  be  carried 
free  of  charge,  it  could  in  no  way  debar  his  right  to  recover,  if  he 
proved  negligence  on  the  part  of  the  company  and  injury  to  him- 
self in  the  performance  of  the  duty  it  assumed  when  it  received 
him  on  the  train  to  be  transported  between  the  points  already 
named.  We  are  by  no  means,  however,  satisfied  that  under  the 
•contract  the  company  received  no  compensation  for  his  carriage 
—  for  the  services  to  be  performed  for  the  government,  in  consider- 
ation of  the  gross  sum  paid  it,  included  not  only  his  transportation 
but  that  ''of  the  mail  bags  and  post-office  blanks  and  accredited 
special  agents."  The  words  ''free  of  charge"  must  have  been  in- 
tended to  mean  that  no  additional  compensation  was  to  be  claimed 
for  these  essential  incidents  of  the  contract.  Further,  whether  he 
was  to  be  carried  with  or  without  charge  to  the  government  cannot 
change  the  liability  of  the  company  if  he  was  rightfully  in  the  car 
supplied  for  the  use  of  the  government  in  the  transportation  of  the 
mails,  under  his  care  and  custody. 

[The  court  then  further  considered  the  question  of  pleading,  and 
continued.] 

The  exception  to  so  much  of  the  charge  of  the  judge,  as  stated, 
that  the  only  question  for  the  jury  "was  whether  or  not  the  rail- 
road company  injured  Mr.  Hammond  through  negligence,  and  that 
the  contract  had  nothing  to  do  with  the  case,"  is  not  well  taken. 
In  addition  to  what  we  have  already  said  bearing  on  this  point,  it 
will  only  be  necessary  to  refer  to  the  case  of  Collett  v.  The  London 
<ind  Xorfhwestern  Railroad  Company ,  16  Q.  B.  984  ;  15  Jur.  1053, 
which  in  all  particulars  was  similar  to  this.  The  declaration 
sets  out  the  statute  under  which  the  conveyance  of  the  mails  by 
railways  was  required  ;  that  the  plaintiff  was  an  officer  of  the  post- 
-office, whom  the  postmaster-general  required  of  the  defendant  they 
should  carry  and  convey  in  and  upon  the  carriage  containing  the 
mails.  That,  therefore,  it  became,  and  was,  the  duty  of  the  de- 
fendants to  use  due  and  proper  care  and  skill  in  and  about  carrying 
the  plaintiff.  Yet,  not  regarding  their  duty,  they  did  not  use 
proper  care  and  diligence  in  conveying  him,  but  so  negligently  oon- 
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ducted  themselves  in  and  about  conveying  him  that  plaintiff  be- 
came and  was  dangerously  hurt,  etc.  A  demurrer  was  filed,  prin- 
cipally because  it  was  not  stated  with  certainty  by  what  right  or 
authority,  or  on  what  grounds,  the  postmaster-general  had  re- 
<}uired  of  the  defendants,  as  in  the  declaration  mentioned.  The 
demurrer  was  overruled. 

Lord  Campbell,  0.  J.,  said  :  ^^  The  duty  to  use  due  and  proper 
care  and  skill  in  conveying  does  not  arise  in  respect  of  any  contract 
beeween  the  company  and  the  persons  conveyed  by  them,  but  is 
ope  which  the  law  imposes ;  if  they  are  bound  to  carry,  they  are 
bound  to  carry  safely." 

Pattersok,  J.,  said  :  '^  It  has  been  contended  that  if  there  is 
any  contract  on  the  part  of  the  defendants,  it  is  with  the  post- 
master-general. But  there  is  certainly  a  duty  imposed  upon  them 
in  respect  of  the  plaintiff  to  convey  safely ;  and  it  would  be  strange 
if  the  postmaster-general  is  to  sue  for  injuries  to  the  plaintiff 
caused  by  neglect  of  this  duty.  Such  injury  is  properly  the  sub- 
ject of  an  action  on  the  case  by  the  plaintiff." 

The  motion  is  dismissed. 

MosBS,  C.  J.,  and  Willard,   J.,  concurred. 


Dakibl  v.  Swearekgbk. 

(6  8.0,297.) 

Mcuier  and  servant  —  Action  far  enticing  away  servant, 

Au  action  on  the  case  lies  by  a  master  against  one  who  entices  or  persuades 

his  servants  to  leave  his  employment.* 

ACTION  by  Thomas  A.  Daniel  against  Ansel  Swearengen  and 
James  Swearengen  for  enticing  plaintiff's  servants  to  leave  his 
employment. 

The  complaint  alleged  that  on  the  Ist  of  January,  1872,  the 
plaintiff  made  contracts  with  three  persons  of  color  to  serve  him 
for  one  year  from  that  date,  two  as  laborers  in  his  farm  and  one  as 
a  domestic  and  house  servant;  chat  on  the  5th  of  February  of  the 

*  See  BiaAy  v.  DiirUap,  22  Am.  Rep.  475,  and  note. 
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same  year  the  defendants,  well  knowing  said  persons  to  be  the  ser- 
vants of  the  plaintiff,  wrongfully  enticed  and  persuaded  them  to 
leave  the  employment  of  the  plaintiff  and  enter  into  the  service  of 
the  defendants,  and  that  a  day  or  two  afterward  plaintiff  sent  a 
written  notice  to  one  of  the  defendants,  informing  him  of  the  said 
engagement. 

The  answer  denied,  on  information  and  belief,^the  contract  with 
plaintiff  alleged  in  the  complaint.  It  also  denied  all  knowledge  on 
defendant's  part  of  such  contract,  if  one  existed;  admitted  that  on 
or  about  the  26th  of  January,  1872,  they  employed  the  persons 
named  in  the  complaint,  and  that  they  were  then  in  their  employ- 
ment as  laborers  on  their  farm,  and  it  also  admitted  the  giving  of 
notice  as  alleged. 

At  the  trial  the  material  allegations  of  the  complaint  were 
proved,  the  contract  of  service  with  the  plaintiff  being  a  verbal  one* 

At  the  close  of  plaintiff's  case,  defendants  moved  for  a  nonsuit 
on  the  following  grounds: 

1.  That  the  domestic  relation  of  master  and  servant  does  not 
exist  in  South  Carolina. 

2.  That  none  of  the  legal  incidents  of  that  relation  in  England 
or  elsewhere  apply  to  laborers  under  contract  with  employers  in 
South  Carolina. 

3.  The  contract  between  them,  to  be  valid,  must  be  in  writing, 
and  must  be  attested. 

4.  That  the  statutes  of  this  State  prescribe  the  only  redress  in 
cases  of  violation  of  the  contract  by  either  of  the  parties  to  it 

5.  That  the  employer  cannot  maintain  an  action  for  enticing  or 
otherwise  persuading  or  causing  a  laborer,  and  especially  an  agri- 
cultural laborer,  to  leave  his  services,  and  thereby  violate  his  con- 
tract. 

The  motion  was  denied.     The  jury  found  for  the  plaintiff  $600. 
The  defendants  appealed  on  the  grounds  taken  in  their  motion 
for  a  nonsuit. 

Burt,  for  appellants. 

ThoTHson,  co7itra. 

MosES,  C.  J.  This  was  an  action  on  the  case  for  enticing,  per- 
suading and  procuring  three  persons  of  color,  claimed  to  be  the 
servants  of  the  plaintiff,  to  leave  his  employ  and  engage  in  that  of 
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the  defendant  Two  of  them  had  been  engaged  by  the  plaintifC  as 
farm  laborers,  and  the  third,  a  female,  as  a  domestic  and  house 
servant.  The  verdict  of  the  jury  establishes  the  facts  alleged  in 
the  complaint,  and  the  exceptions  to  the  judgment  are  identical  with 
those  on  which  the  motion  was  made  in  the  court  below  for  a  non* 
snit.     They  may  be  comprised  in  the  three  following  propositions  : 

1.  That  the  relation  of  master  and  servant  does  not  exist  in 
South  Carolina;  that  the  employer  cannot  maintain  an  action  for 
enticing,  or  otherwise  persuading,  or  causing  a  laborer,  and  espe- 
cially an  agricultural  laborer,  to  leave  his  service. 

2.  That  a  contract  between  employer  and  laborer  to  be  valid  must 
be  in  writing  and  attested. 

3.  That  in  the  event  of  a  violation  of  the  contract  by  either  of 
the  parties  to  it,  the  statutes  of  the  State  provide  the  only  redress. 

The  relation  of  master  and  servant,  as  it  prevailed  in  this  State 
before  emancipation,  was  not  restricted  to  that  which  existed 
between  the  owner  and  the  slave.  While  the  rights  of  the  master, 
as  against  the  slave  and  all  others,  acquired  by  and  consequent  upon 
his  ownership,  were  defined  and  protected  by  law,  another  relation 
was  recognized,  arising  from  the  employment  of  one  free  man  by 
another,  known  and  distinguished  as  that  of  master  and  servant. 
The  statute  book  is  filled  with  various  enactments  governing  and 
regulating  it,  and  those  which  were  passed,  up  to  the  publication  of 
Brevard's  Digest,  may  be  found  collected  in  a  separate  chapter  of 
his  second  volume.  It  canuot  be  questioned  that  an  action  of  the 
character  of  the  one  before  us,  where  the  party  employed  was  a  free 
person,  was  maintainable  while  slavery  actually  existed  in  the  State. 
Is  there  any  thing  in  the  change,  resulting  from  its  abolition,  which 
can  vary  either  the  rights  and  obligation  which  attach  to  such  a 
contract  as  between  the  parties  themselves,  or  those  qualities  and 
incidents  which  must  affect  third  persons  having  knowledge  of  it? 
If  the  relation  existed  at  common  law,  and  has  been  heretofore 
acknowledged  in  this  State,  is  there  not  a  greater  necessity  for  pre- 
serving it?  Where  the  service  which  was  exacted  through  the 
existence  of  slavery  can  no  longer  be  demanded,  and  the  wants  and 
necessities  of  the  community  for  labor,  both  domestic  and  agricul- 
tural, can  only  be  supplied  by  mutual  will  and  agreement,  while 
the  liabilities  and  obligations  between  the  employer  and  employee 
rest  on  and  must  be  regulated  by  their  contracts,  the  consequences 
of  the  loss  of  service  stipulated  to  be  rendered  under  it  should  fall 
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upon  those  who  by  their  intrusion  and  interference  hare  induced  it. 
If  the  employer  was  left  alone  to  resort  to  his  contract  for  the  injury 
thus  sustained,  in  most  instances  his  reparation  would  fall  far  below 
the  actual  damage  he  has  suffered. 

It  is  not  necessary  to  refer  to  authority  to  show  that  an  action 
was  maintainable  at  common  law  for  enticing  a  servant  from  the 
service  of  his  master.  To  sustain  it  there  must  be  an  actual  bind- 
ing contract  of  service,  and  where  this  exists,  such  an  interference 
by  a  third  person  as  results  in  its  violation  will  render  him  liable 
to  the  master,  not  only  for  his  actual  loss,  but  for  such  further  com- 
pensation in  the  way  of  damages  as  may  be  demanded  by  the  char- 
acter  of  the  circumstances  attending  the  injury  through  which  the 
loss  was  inflicted.  It  is  claimed,  however,  that  if  such  a  relation 
does  exist  in  this  State,  it  cannot  be  extended  to  laborers  and  must 
be  restricted  to  domestic  servants.  We  cannot  see  on  what  princi- 
ple such  a  distinction  can  rest.  From  the  nature  of  the  service  in 
which  the  large  majority  of  laborers  are  engaged  in  this  State,  the 
profit  which  is  to  be  made  from  it  depends  on  their  employment  for 
the  year.  The  loss  of  agricultural  labor,  for  even  a  few  days,  might 
often  prove  of  irreparable  injury  to  the  crop,  and  an  equal  if  not 
greater  necessity  would  seem  to  exist  for  extending  the  rights  of  the 
employer  which  pertain  to  the  relation  in  which  he  stands  to  the 
domestic  servant  not  only  to  the  farm  laborer  but  the  mechanic. 
The  place  of  the  domestic  can  be  more  readily  supplied,  and  the 
loss  occasioned  by  the  sudden  departure  of  the  farm  hand  or  the 
mechanic  would  usually  be  larger  than  would  follow  the  absence  of 
the  mere  employee  in  house  or  kitchen  work.  No  such  distinction 
prevails  in  England.  In  Hart  v.  Aldrige,  1  Cowp.  54,  it  was 
held  that  trespass  on  the  case  lies  for  enticing  away  the  servants  of 
the  plaintiff  who  worked  for  him  in  the  capacity  of  journeymen 
shoemakers.  Lord  Mansfield  said  :  "  What  is  the  gist  of  the 
action ?  "  That  the  *'  defendant  had  enticed  a  man  away  who  stood 
in  the  relation  of  servant  to  the  plaintiff,  and  by  whom  he  was  to 
be  benefited."  Ashton,  J.,  said:  '^Even  supposing  the  servant  did 
live  in  his  own  house,  if  he  were  employed  to  furnish  a  certain  num- 
ber of  shoes  for  a  particular  person  by  a  fixed  time,  and  a  third 
person  enticed  him  away,  I  think  an  action  would  lie."  In  Ounter 
V.  Ashtor  et  ah,  4  J.  B.  Moore,  12,  the  action  was  sustained  in 
favor  of  a  manufacturer  of  piano  fortes  for  enticing  his  workman 
from  his  service.      In  Lumley  v.  Oye,  20  E.  L.  &  Eq.  Bep.  168,  it  was 
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held  that  the  action  was  maintainable  at  common  law  against  one 
who  had  procured  a  dramatic  artiste  to  break  her  contract  with  the 
plaintiff  and  depart  the  service  which  she  was  bound  to  render 
under  it.  That  the  rule  of  law  giving  a  remedy  for  enticing  away 
servants  is  not  confined  to  menial  servants,  or  such  as  tall  within 
the  Statute  of  Laborers,  but  extends  to  all  oases  where  the  person 
is  employed  to  give  his  exclusive  personal  service  for  a  given  time 
under  the  direction  of  an  employer  who  is  injured  by  the  wrongful  act 

In  our  judgment,  section  9  of  chapter  GUI  of  the  Oeneral 
Statutes,  does  not  require  that  a  contract  for  service,  to  be  valid 
and  effectual,  must  be  in  writing.  Either  party  may  require  it  ^^to 
be  duly  executed  before  a  trial  justice; "  in  which  event  it  must  be 
in  writing,  for  it  is  to  be  then  '^  read  and  explained  to  the  parties." 
But  even  if  a  writing  was  necessary,  it  was  only  for  the  purpose  of 
allowing  either  of  the  parties  to  avail  himself  of  the  remedy 
allowed  to  such  contracts  by  the  twelfth  section  of  the  same  chap- 
ter. Its  provisions  extend  alone  to  those  contracting,  and  were 
intended  for  their  protection.  The  employer  was  not  deprived  of 
any  rights  he  might  have  against  a  third  person  for  improperly 
interfering  with  those  in  his  service  in  any  way  by  which  it  becomes 
less  available  or  productive  to  him.  But,  in  any  view,  the  provis- 
ions referred  to  do  not  take  away  or  impair  the  power  to  contract 
by  parol,  as  it  existed  at  common  law,  or  limit  the  remedies,  for  any 
violation  of  the  contract,  to  those  afforded  by  the  said  sections. 
There  are  no  negative  words  which  destroy  the  remedy  which 
existed  at  common  law  or  restrict  it  to  that  provided  by  the  statute. 
It  is  only  cumulative,  and  leaves  unaffected  any  remedy  to  which 
resort  might  have  been  had  before  its  enactment.  Although  what 
was  said  in  the  opinion  of  the  court  in  Burgess  v.  Carpenter ,  2  S. 
C.  7;  s.  c,  16  Am.  Rep.  643,  may  be  somewhat  in  conflict  with  the 
views  which  dispose  of  the  case  before  us,  still  the  decision  there 
may  well  be  sustained  upon  the  material  ground  assumed  by  the 
justice  who  delivered  it,  and  referred  to  in  the  separate  opinion  of 
Mr.  Justice  Willard.  It  was,  that  Henry  Burgess  did  not  occupy 
the  relation  of  servant  to  the  plaintiff,  W.  R  Burgess;  that  he  was 
a  co-worker  with  him  in  the  crop,  each  contributing  the  means 
necessary  to  its  production,  liable  for  the  losses  and  entitled  to 
share  the  profits,  if  any  accrued.    This  constituted  them  partners. 

The  motion  is  dismissed. 

Wright,  J.,  and  Willard,  J.,  concurred. 
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(78.  C  28&) 

CrimituU  laiw—Conapiracy  —  Siffect  of  noL  pros,  ob  0  one  €f  Uo^  eontpirat&n. 

Indictment  for  oonspiracj  against  *'  A  and  B "  alone.  Both  appeared  and 
pleaded  to  the  indictment.  "  B  "  was  put  upon  trial  and  "  A "  used  as  a 
witness  for  the  State.  After  the  jury  retired  a  nd.  pros,  was  entered  as  to 
**  A/'  and  a  verdict  of  gniltj  rendered  against  '*  B."  BM,  that  judgment 
could  not  be  pronounced  on  the  verdict,  the  effect  of  the  nol.  proi,  being  to 
leave  the  indictment  as  if  it  charged  "  B  "  alone  with  the  conspiracy. 

INDICTMENT  against  Walter  Jackson  and  Emanuel  Fields  for 
conspiracy  to  cheat  and  defraud  William  Smith.  The  indict- 
ment was  in  the  usual  form,  charging  that  the  defendants  ^'unlaw- 
fully did  combine,  conspire,  etc." 

The  defendants  appeared  and  pleaded  ''not  guilty." 

At  the  trial  Fields  was  used  by  the  solicitor  as  a  witness  for  the 
State.  After  the  jury  retired  and  before  a  verdict  was  rendered,  a 
noh  proa,  was  entered  as  to  Fields,  and  then  a  verdict  of  guilty 
was  rendered  against  Jackson. 

Fields  having  testified  to  facts  tending  to  show  that  the  trans- 
action was  an  innocent  one  on  the  part  of  the  defendants,  there 
being  no  intention  on  their  part  to  cheat  and  defraud,  the  solicitor 
was  allowed  by  the  court  to  examine  other  witnesses  to  show  that 
Fields  had  previously  made  statements  in  reference  to  the  transac- 
tion entirely  contradictory  of  those  now  made  by  him,  so  far  as  they 
related  to  the  intention  of  the  defendants. 

Jackson  appealed  and  moved  this  court  for  a  new  trial  on  grounds 
which  sufficiently  appear  in  the  opinion  of  the  court. 

Jones,  Jones  &  Mower,  Earle  £  Wells,  for  appellant. 

Blythe,  contra. 

Moses,  G.  J.  The  appellant  and  Emanuel  Fields  were  indicted 
for  a  conspiracy  to  cheat  and  defraud  one  William  Smith.  They  had 
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both  plead  "  not  guilty,"  and  appeared.  The  state  severed.  Jack- 
son was  put  on  his  trial.  Fields  was  the  principal  witness  for  the 
prosecution.  After  the  jury  retired  a  7w/.  |?ro«.  was  entered  as  to 
him,  and  a  verdict  of  '^ guilty"  rendered  against  Jackson.  Special 
grounds  are  submitted  in  arrest  of  judgment,  and,  principally 
among  them,  that  the  prosecution  of  one  of  the  two  parties  against 
whom  the  conspiracy  was  charged  having  terminated  before  judg* 
ment  against  the  other,  it  operates  per  se  as  an  acquittal  of  the 
defendant  on  trial.  This  proposition  cannot  be  maintained  as  a 
general  one  to  the  extent  thus  claimed  for  it  A  7wL  pros*  does 
not  necessarily  end  the  prosecution  nor  bar  the  State  from  pre- 
ferring another  indictment  on  the  same  charge.  State  v.  Hiiskell, 
3  Hill,  75  ;  State  v.  Howard,  15  Bich.  274.  Much  less  can  it 
always  operate  as  an  acquittal.  This  conclusion,  however,  by  no 
means  settles  the  main  points  involved  in  the  question  made  by 
the  appellant.  We  must  consider  the  bearing  and  efFect  of  the 
verdict  against  him.  The  term  '*  conspiracy/'  according  to  the 
books,  implies  a  combination  between  two  or  more  to  do  either  an 
unlawful  act  or  to  accomplish  by  unlawful  means  a  legal  end.  The 
concurring  will  of  at  least  two  persons  is  as  necessaiy  to  the 
offense  as  that  of  three  to  the  constitution  of  a  riot.  The  essential 
prerequisite  of  a  concert  between  two  or  more  to  establish  the 
charge  of  a  conspiracy  has  led  to  changes  and  modifications  in  the 
general  rules  which  attained  and  prevailed  at  common  law  in  rela- 
tion to  offenses  which  might  be  committed  by  a  single  person.  In 
regard  to  the  ''  conspiracy,"  Mr.  Bishop,  in  his  second  volume  on 
Criminal  Procedure,  §  168,  says  :  **  There  is  no  one  of  the  recog- 
nized crimes  which  in  matter  of  law  as  well  as  of  pleading  is  more 
afloat  than  this. "  In  his  first  volume,  §  960,  he  says  :  "  The 
offense  of  conspiracy,  being  committed  only  where  more  persons 
than  one  join  in  the  act  of  wrong-doing,  rests  upon  somewhat 
different  ground  in  respect  to  the  matter  of  separate  trial  than 
most  other  offenses.  Here  may  indeed  be  separate  trials  for  this 
offense,  as,  for  instance,  if  only  one  appears  to  the  indictment,  he 
may  be  tried  alone,  especially  if  he  so  requests.  And  where  one  of 
two  conspirators  who  are  jointly  indicted  dies  before  trial,  the 
living  one  may  be  tried  alone.  But  except  where  some  reason  of 
tliis  sort  prevails,  no  separate  trial  will  be  allowed  in  cases  of  con- 
spiracy." If  all  the  defendants  charged  in  an  indictment  for  con- 
spiracy are  acquitted  but  one,  unless  the  offense  is  alleged  to  have 
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been  committed  with  others  unknown,  from  the  very  nature  of  the 
execution  the  verdict  against  that  one  could  not  be  permitted  to 
stand.  Where  two  are  charged,  and  are  both  present  in  court,  after 
plea  filed  by  each,  a  iiol,  pros,  as  to  one  before  verdict  rendered 
leaves  the  count  in  the  indictment  inoperative  and  without  effect 
as  to  the  other,  because  in  that  event  no  conspiracy  is  alleged 
against  either ;  for,  to  constitute  it,  there  must  be  the  conjoined 
action  of  both.  The  indictment  here,  according  to  the  usual  form^ 
charges  that  Jackson  and  Fields  ^^  unlawfully  did  combine,  conspire, 
etc."  If  the  effect  of  the  nol  pros  is  to  discontinue  the  charges  aa 
to  Fields,  there  can  be  none  against  Jackson,  for  the  essential  in- 
gredient is  the  combination.  Gould  it  be  said  in  such  a  case  the 
conspiracy  is  found  as  laid  ?  In  Rex  v.  Kinnersley  and  Moore,  1 
Stra.  193,  it  was  held  that  one  might  be  convicted  of  conspiracy 
before  the  trial  of  the  other.  Here,  however,  it  must  be  borne  in 
mind  that  the  other  had  not  appeared  and  plead.  The  reason  given, 
too,  in  support  of  the  judgment  by  Eyre,  0.  J.,  would  imply  that 
the  indictment  alleged  the  Cimspiracy  against  the  two  named  de- 
fendants enm  multis  aliiSy  for  he  referred  in  support  of  his  view  to 
Rex  V.  Ludberryy  where  four  were  indicted  for  a  riot,  two  found 
guilty  and  the  other  two  acquitted  ;  and  on  an  examination  of  the 
case  (12  Mod.  262)  it  will  be  seen  this  was  held  a  discharge  of  all, 
though  Holt,  G.  J.,  said  it  would  have  been  otherwise,  had  it  been 
laid  cum  multis  aliis.  On  this  distinction  alone,  too,  did  the  case 
of  The  King  v.  Cook  proceed.  7  Dow.  and  By.  673,  and  Rex  v. 
KinnersUy  and  Moore  was  cited  as  an  authority  for  the  conclusion 
of  the  court  Besides,  this  point  of  difference  is  to  be  observed  in 
the  case  last  named  and  the  one  before  us.  There  all  the  parties 
had  not  appeared  and  plead.  Here  both  Fields  and  Jackson  had 
plead  to  the  indictment  and  could  have  been  tried  together.  In  the 
former  case  a  verdict  might  probably  have  been  sustained  against 
one,  the  allegation  being  against  both,  though  one  only  was  on 
trial ;  but  here,  before  the  verdict  was  rendered,  the  charge,  by  the 
not  pros,  was  dismissed  us  to  Fields.  The  indictment,  therefore, 
alleging  a  conspiracy  by  one  alone,  the  effect  of  the  nol.  pros^ 
destroys  the  averment  of  the  '^  common  design,"  which  Mr.  Bus- 
sell  says,  is  ''  the  root  of  the  charge."  In  the  case  of  the  State  v. 
Calder,  2  McG.  464,  Mr.  Justice  Nott,  delivering  the  opinion  of 
the  court,  said  :  ''  The  law  is  too  well  settled  to  be  questioned  at 
this  day,  that  less  than  three  persons  cannot  commit  a  riot    If 
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therefore,  any  number  of  persons  are  indicted,  and  all  but  one  or 
two  are  acquitted,  judgment  cannot  be  rendered  against  those  who 
are  convicted,  unless  the  act  be  charged  to  have  been  committed 
with  other  persons  unknown." 

As  the  motion  to  arrest  the  judgment  must  preyail,  it  is  only 
necessary  to  notice  very  briefly  so  much  of  the  grounds  for  a  new 
trial  as  allege  error  on  the  part  of  the  court  in  allowing  the  State 
to  prove  declarations  made  by  its  own  witness  entirely  contradict- 
ory of  his  statement  on  the  stand.  While  a  party  is  allowed  great 
latitude  in  examining  an  unwilling  witness,  though  his  own,  he  is 
not  at  liberty  either  to  attack  his  credibility  directly  or  to  prove 
declarations  inconsistent  with  his  evidence  in  court.  Such  a  course 
would,  in  fact,  give  greater  efFect  to  what  a  witness  might  say  when 
not  under  the  obligation  of  an  oath  than  is  to  be  accorded  to  him 
when  testifying  with  all  the  sanction  and  responsibility  which'  it 
imposes. 

The  motion  in  arrest  of  judgment  is  granted. 

Wright,  J.,  concurred. 

WiLLABD,  J.  I  am  of  opinion  that  the  granting  of  a  nolpros. 
after  the  jury  were  charged  with  the  case  ought  to  have  the  same 
effect  as  an  acquittal  in  an'esting  judgment. 


Smith  t.  Moorb. 
<7&  c.  aoa> 

BM&nee — Prior  Judgment — Parties  and  priieiee — Vendor  and  vendee, 

A  Judgment  against  a  vendee  of  chattels  for  breach  of  an  implied  warranty  of 
Boondnesa  is  not  evidence  of  an  alleged  breach  of  a  similar  warranty  in  aa 
action  by  such  vendee  against  his  vendor,  and  this  although  the  vendor  had 
notice  of  the  pendency  of  the  action  against  the  vendee. 

ACTION  by  Smith  and  Melton  against  Alfred  Moore  to  recover 
damages  for  an  alleged  breach  of  an  implied  warranty,  in  a 
sale  of  thirty- two  bales  of  cotton  by  the  defendant  to  the  plaintifb, 
that  such  cotton  was  good  merchantable  cotton. 
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The  i)laintiflF8  gave  evidence  tending  to  show  that  on  the  15th 
day  of  June,  186C,  they  purchased  from  the  defendant,  at  a  full 
price,  which  they  paid,  thirty-four  bales  of  cotton;  that  the  pur- 
chase was  by  samples  furnished  by  the  defendant,  and  that  the 
samples  were  of  good  merchantable  cotton;  that  on  the  next  day 
they  sold  the  cotton,  by  the  same  samples,  to  Robert  E.  and  Charles 
McDonald,  of  North  Carolina;  that  in  March,  1870,  the  plaintiffs 
were  sued  by  the  McDonalds  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina,  to  recover  damages  for 
an  alleged  breach  of  an  implied  warranty  that  the  said  cotton, 
when  sold  by  them  to  the  McDonalds,  was  good  merchantable 
cotton;  that  in  February,  1871,  pending  said  action,  the  plaintiffs 
caused  to  be  served  upon  Moore  a  written  notice  of  the  pendency 
of  said  action,  calling  upon  him  to  defend  the  same,  and  giving 
him  notice  that  in  the  event  of  a  recovery  therein  they  would 
hold  him  liable  for  the  amount  of  the  recovery  and  for  all  costs 
and  expenses  incurred  by  them;  that  the  plaintiffs,  Smith  and 
Melton,  were  entirely  guided  in  their  defense  of  the  action  by 
the  representations  of  Moore;  that  he  furnished  all  the  infor- 
mation as  to  the  condition  of  the  cotton  sold  by  him  to  thorn, 
and  also  procured  the  attendance  of  the  witnesses  upon  which  the 
defense  was  maintained;  and  that  he  appeared  at  the  trial  as  a 
witness,  in  obedience  to  a  subpoena  served  upon  him — the  plain- 
tiffs. Smith  and  Melton,  payingh  is  expenses — and  testified  in  their 
behalf. 

The  action  of  the  McDonalds  against  Smith  and  Melton  was  tried 
at  Columbia  in  March,  1871.  The  jury  found  for  the  plaintiffs 
therein  damages  to  the  amount  of  $803.  Judgment  was  entered 
thereon  and  execution  issued.  The  amount  of  the  recovery  and 
all  costs  were  paid  by  Smith  and  Melton  before  they  commenced  this 
action. 

The  plaintiffs  gave  in  evidence  the  said  judgment  against  them. 
It  was  objected  to  by  the  defendant,  but  the  objection  was  over- 
ruled, and  the  defendant  excepted. 

The  plaintiffs  having  closed,  the  defendant  moved  for  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  tending  to  show  that  the 
cotton  was  not  good  and  merchantable  cotton  at  the  time  it  waa 
sold  by  the  defendant  to  the  plaintiffs.  His  Honor  granted  the 
motion,  and  the  plaintiffs  appealed. 
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Brawley  *&  Moore^  contra. 

WiLLARD,  A.  J.  The  plaintiffs  were  nonsuited  in  the  Circuit 
Court.  The  action  was  a  breach  of  warranty  of  merchantable 
quality  on  a  sale  of  cotton.  The  plaintiffs  proved  the  sale  and 
delivery  to  them  by  the  defendant  of  cotton  in  bales  sold  by  sam- 
ple. No  evidence  was  offered  showing  at  the  time  it  was  sold  and 
delivered  to  plaintiffs  whether  it  was  according  to  the  samples  or 
otherwise. 

Plaintiffs  rested,  as  to  proof  of  a  breach  of  the  implied  warranty, 
upon  the  record  of  a  judgment  recovered  in  the  United  States 
Circuit  Court  against  the  plaintiffs  in  an  action  brought  by 
McDonald,  a  third  person,  to  whom  the  plaintiffs  had  sold  the 
same  cotton,  for  damages  by  reason  of  the  cotton  being  unmer- 
chantable and  not  fit  for  sale  in  the  New  York  market  at  the  time 
of  the  sale  and  delivery  by  the  present  plaintiffs  to  the  plaintiff  in 
such  action.  The  sale  to  the  present  plaintiffs  was  June  15th, 
1866.  The  sale  to  McDonald  is  fixed  by  plaintiff's  testimony 
on  the  next  day,  the  16th.  The  day  of  the  delivery  to  McDonald 
is  not  in  proof,  but  is  laid  in  the  declaration  in  the  action  in 
which  the  judgment  was  recovered  as  the  18th  of  the  same 
month. 

The  question  presented  by  the  judgment  of  nonsuit  is  whether 
the  recovery  against  the  plaintiffs  is  sufl&cient  in  point  of  law  to 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiffs.  It  appears 
that  defendant  had  notice  of  the  pendency  of  the  action  and  oppor- 
tunity to  assist  the  plaintiffs  in  their  defense;  but  it  does  not 
appear  that  he  actually  defended  the  action. 

Defendant  cannot  be  regarded  as  a  privy  to  the  judgment  offered 
in  evidence,  and  is  not  barred  or  estopped  by  it,  although  such 
judgment  is  competent  evidence  to  show  the  extent  to  which  the 
plaintiffs  have  been  damnified,  provided  a  breach  of  the  implied 
warranty  is  established  by  competent  evidence. 

The  general  rule  is,  that  a  verdict  or  judgment  in  a  former 
action  upon  the  same  matter  directly  in  issue  is  evidence,  not  only 
for  or  against  the  parties  to  the  suit,  but  for  or  against  privies  in 
blood,  privies  in  estate  and  privies  in  law.  But,  in  general,  notice 
of  the  suit  and  an  opportunity  to  be  heard  appears  to  be  indispens- 
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The  i)lain tiffs  gave  evidence  tending  to  show  that  on  the  15th 
day  of  June,  1866,  they  purchased  from  the  defendant,  at  a  full 
price,  which  they  paid,  thirty-four  bales  of  cotton;  that  the  pur- 
chase was  by  samples  furnished  by  the  defendant,  and  that  the 
samples  were  of  good  merchantable  cotton;  that  on  the  next  day 
they  sold  the  cotton,  by  the  same  samples,  to  Robert  E.  and  Charles 
McDonald,  of  North  Carolina;  that  in  March,  1870,  the  plaintiffs 
were  sued  by  the  McDonalds  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina,  to  recover  damages  for 
an  alleged  breach  of  an  implied  warranty  that  the  said  cotton, 
when  sold  by  them  to  the  McDonalds,  was  good  merchantable 
cotton;  that  in  February,  1871,  pending  said  action,  the  plaintiffs 
caused  to  be  served  upon  Moore  a  written  notice  of  the  pendency 
of  said  action,  calling  upon  him  to  defend  the  same,  and  giving 
him  notice  that  in  the  event  of  a  recovery  therein  they  would 
hold  him  liable  for  the  amount  of  the  recovery  and  for  all  costs 
and  expenses  incurred  by  them;  that  the  plaintiffs,  Smith  and 
Melton,  were  entirely  guided  in  their  defense  of  the  acfcioQ  by 
the  representations  of  Moore;  that  he  furnished  all  the  infor- 
mation  as  to  the  condition  of  the  cotton  sold  by  him  to  thorn, 
and  also  procured  the  attendance  of  the  witnesses  upon  which  the 
defense  was  maintained;  and  that  he  appeared  at  the  trial  as  a 
witness,  in  obedience  to  a  subpoena  served  upon  him — ^the  plain- 
tiffs, Smith  and  Melton,  payingh  is  expenses — and  testified  in  their 
behalf. 

The  action  of  the  McDonalds  against  Smith  and  Melton  was  tried 
at  Columbia  in  March,  1871.  The  jury  found  for  the  plaintiffs 
therein  damages  to  the  amount  of  $803.  Judgment  was  entered 
thereon  and  execution  issued.  The  amount  of  the  recovery  and 
all  costs  were  paid  by  Smith  and  Melton  before  they  commenced  this 
action. 

The  plaintiffs  gave  in  evidence  the  said  judgment  against  them. 
It  was  objected  to  by  the  defendant,  but  the  objection  was  over- 
ruled, and  the  defendant  excepted. 

The  plaintiffs  having  closed,  the  defendant  moved  for  a  nonsait, 
on  the  ground  that  there  was  no  evidence  tending  to  show  that  the 
cotton  was  not  good  and  merchantable  cotton  at  the  time  it  mm 
sold  by  the  defendant  to  the  plaintiffs.  His  Honor  granted  the 
motion,  and  the  plaintiffs  appealed. 
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Brawley  i&  Moored  contra, 

WiLLARD,  A.  J.  The  plaintiffs  were  nonsuited  in  the  Circuit 
Court.  The  action  was  a  breach  of  warranty  of  merchantable 
quality  on  a  sale  of  cotton.  The  plaintiffs  proved  the  sale  and 
delivery  to  them  by  the  defendant  of  cotton  in  bales  sold  by  sam- 
ple. No  evidence  was  offered  showing  at  the  time  it  was  sold  and 
delivered  to  plaintiffs  whether  it  was  according  to  the  samples  or 
otherwise. 

Plaintiffs  rested,  as  to  proof  of  a  breach  of  the  implied  warranty, 
upon  the  record  of  a  judgment  recovered  in  the  United  States 
Circuit  Court  against  the  plaintiffs  in  an  action  brought  by 
McDonald,  a  third  person,  to  whom  the  plaintiffs  had  sold  the 
same  cotton,  for  damages  by  reason  of  the  cotton  being  unmer- 
chantable and  not  fit  for  sale  in  the  New  York  market  at  the  time 
of  the  sale  and  delivery  by  the  present  plaintiffs  to  the  plaintiff  in 
such  action.  The  sale  to  the  present  plaintiffs  was  June  15th, 
1866.  The  sale  to  McDonald  is  fixed  by  plaintiff's  testimony 
on  the  next  day,  the  16th.  The  day  of  the  delivery  to  McDonald 
is  not  in  proof,  but  is  laid  in  the  declaration  in  the  action  in 
which  the  judgment  was  recovered  as  the  18th  of  the  same 
month. 

The  question  presented  by  the  judgment  of  nonsuit  is  whether 
the  recovery  against  the  plaintiffs  is  suflScient  in  point  of  law  to 
warrant  the  jury  in  finding  a  verdict  for  the  plaintiffs.  It  appears 
that  defendant  had  notice  of  the  pendency  of  the  action  and  oppor- 
tunity to  assist  the  plaintiffs  in  their  defense;  but  it  does  not 
appear  that  he  actually  defended  the  action. 

Defendant  cannot  be  regarded  as  a  privy  to  the  judgment  offered 
in  evidence,  and  is  not  barred  or  estopped  by  it,  although  such 
judgment  is  competent  evidence  to  show  the  extent  to  which  the 
plaintiffs  have  been  damnified,  provided  a  breach  of  the  implied 
warranty  is  established  by  competent  evidence. 

The  general  rule  is,  that  a  verdict  or  judgment  in  a  former 
action  upon  the  same  matter  directly  in  issue  is  evidence,  not  only 
for  or  against  the  parties  to  the  suit,  but  for  or  against  privies  in 
blood,  privies  in  estate  and  privies  in  law.  But,  in  general,  notice 
of  the  suit  and  an  opportunity  to  be  heard  appears  to  be  iudispens- 
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able  to  make  the  judgment  conclusive  evidence.  Burrill  v.  West, 
2  X.  H.  ]  90  ;  Phillips'  Ev.  (Cowen,  Hill  &  Edwards'  Notes), 
vol.  2,  p.  12. 

If  the  defendant  is  a  privy,  as  it  regards  the  operation  of  the 
judgment,  it  must  be  as  "privy  in  estate."  Are  they  so  to  be 
regarded  ?  Privies  in  estate  are  where  there  is  a  "  mutual  or  suc- 
cessive relationship  as  to  rights,"  as  in  the  case  of  joint  tenants, 
donor  and  donee,  lessor  and  lessee,  and  successors  in  office.  Phil- 
lips' Ev.  (C,  H.  &  E.  Notes),  ante. 

Privity  resulting  from  mutuality  of  right  is  not  involved  in  the 
present  case,  for  that  depends  upon  the  power  of  one  person  to 
represent  another  as  to  transactions  in  which  they  have  a  mutual 
Interest.  We  are  dealing  with  the  relationships  of  vendor  and 
vendee,  and  the  privity  involved  in  that  relation  depends  necessa- 
rily on  the  idea  of  succession. 

The  direct  object  of  the  rule  establishing  privity  for  certain 
purposes  between  the  different  persons  necessarily  holding  the  same 
title  to  some  definite  subject  of  property  is  to  give  one  and  the 
same  character  to  such  rights,  however  often  they  may  change 
hands.  A  subject  of  property  having  received  in  the  hands  of  an 
owner  a  durable  physical  impression,  all  persons  succeeding  to  its 
ownership  are  affected  by  the  act  causing  such  impression.  The 
rights  and  obligations  that  constitute  the  idea  of  property  stand 
for  the  material  property,  and  the  law  seeks  to  perpetuate  impres- 
sions made  upon  these  rights  and  obligations  into  the  hands  of 
those  succeeding  to  the  parties  causing  such  impressions.  Not 
only  the  direct  act  and  deed  of  a  party  holding  property  are  capa- 
ble of  affecting  the  nature  of  his  title  to  it,  but  a  judgment  or 
verdict  in  personam  recorded  against  him  works  by  operation  of 
law  similar  changes.  Inasmuch  as  the  effect  of  such  a  judgment 
may  be  only  indirect  upon  such  title,  the  direct  effect  being  to 
bind  the  person,  rather  than  the  estate,  the  law  causes  the  person 
who  succeeds  to  the  property  to  succeed  also  to  the  rights  and  obli- 
gations affecting  it,  as  established  by  the  judgment. 

The  naked  fact  that  some  subject  of  property  is  in  the  hands  of 
one  to-day  and  of  another  to-morrow  does  not  of  itself  niuke  the 
rights  and  duties  of  such  persons,  as  it  regards  the  property,  iden- 
tical. It  appears  to  be  the  successive  possession  of  the  title,  the 
legal  idea  of  property,  to  which  the  rule  has  relation,  and  the  state 
of  the  title  the  subject  of  the  rule.    This  is  illustrated  by  the  fact 
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that  recovery  in  an  action  affecting  part  only  of  the  subject  of 
property  works  a  change  upon  the  title  by  which  the  whole  is  held. 
Doty  V.  Brown.  4  N.  Y.  71. 

The  direct  application  of  the  rule  as  to  privity  of  estate  between 
parties  succeeding  to  the  same  property  presupposes  a  case  of  the 
acquisition  of  property  from  one  bound  by  a  judgment  affecting 
his  title  to  such  property,  and  aims  to  transmit  that  effect  to  such 
successor. 

The  principle  of  this  rule  has  been  applied  to  a  class  of  cases 
arising  between  a  warrantor  of  title,  express  or  implied,  and  a  ven- 
dee of  such  warrantor.  A  recovery  against  the  vendee,  under  title 
paramount  to  that  warranty,  when  the  warrantor  has  had  notice  of 
the  action  and  opportunity  to  defend,  binds  the  warrantor  as  con- 
clusive proof  of  the  breach  of  the  warranty.  Middletoih  v.  Thorn]?- 
S071,  1  Sp.  67 ;  Allen  v.  RowyUree,  i;l.  80. 

This  rule  is  applicable  to  personal  property  as  well  as  real. 
Allen  V.  Roundtree,  Brewster  v.  Countryman,  12  Wend.  446. 

The  rule,  as  thus  applied,  derives  its  main  force  from  the  fact 
that  the  warranty  of  title  to  land  was  not  merely  an  obligation  of 
the  covenantor  to  indemnify  the  covenantee  if  the  title  warranted 
failed,  but  to  defend  that  title  in  his  grantee's  hands.  This  idea 
was  a  direct  outgrowth  of  the  feudal  notion  of  property,  and  in 
England  gave  rise  to  the  remedy  by  voucher  in  case  the  covenantee 
was  sued  upon  a  claim  of  title  paramount.  In  this  State  the  obli- 
gation to  defend  is  still  recognized,  but  the  practice  is  changed  by 
the  substitution  of  a  notice  for  the  mere  formal  proceeding. 
O'Nball,  J.,  in  Middleton  v.  Thompson^  1  Sp.  67. 

The  effect  of  the  notice  would  then  be  to  place  the  warrantor  in 
the  same  position  as  if  he  had  been  made  a  party  to  the  action. 

This  principle  has  become  still  more  enlarged  in  its  application 
and  extended  from  the  cause  of  a  warrantor  of  title  to  land  to 
cases  of  both  express  and  implied  warranty  as  affecting  both  real 
and  personal  property. 

Allen  V.  Roundtree,  1  Sp.  80,  was  an  action  upon  a  warranty  on 
the  sale  of  a  slave,  and  it  was  held  that  the  warrantor,  after 
notice  of  the  pendency  of  the  action,  was  a  privy  to  the  judgment 
recovered. 

In  Brewster  v.  Countryman,  12  Wend.  446,  the  principle  was 
applied  where  there  was  a  parol  promise  to  indemnify  against  par- 
amount title  to  personalty. 
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In  the  class  of  cases  above  referred  to  the  relation  of  vendor  and 
yendee  existed  between  the  parties,  and  the  matter  of  dispute  was 
a  question  of  title,  either  to  real  or  personal  property.  In  them, 
the  principle  of  privity  of  estate  became  associated  with  another 
principle,  growing  originally  out  of  the  nature  of  a  covenant  to 
warrant  and  defend,  viz.  :  That  the  covenantor  was  bound,  not 
merely  to  indemnify,  but  to  defend  actively,  and  in  time  extended 
in  its  application  to  cases  of  implied  warranty,  both  of  real  and 
personal  estate. 

It  is  clear  that  the  right  claimed  by  the  plaintiffs  to  bind  the 
defendant  by  the  judgment  recovered  against  them,  although  with 
notice  of  suit  brought,  cannot  be  supported  by  the  principles  on 
which  the  cases  referred  to  were  decided  ;  for  although  the  rela- 
tion of  vendor  and  vendee  existed  between  them,  yet  the  question 
was  not  one  of  title. 

There  is  another  class  of  cases  to  be  examined,  where  the  bind- 
ing force  of  a  judgment  has  been  extended  to  collateral  warrantors 
and  indemnitors  not  necessarily  sustaining  the  relation  of  vendors 
to  the  party  seeking  to  bind  them  by  the  judgment  against  him. 
Prominent  among  the  cases  of  this  class  are  covenants  and  prom- 
ises to  indemnify  persons  performing  certain  acts  of  authority  over 
property,  either  as  agents  or  otherwise,  for  the  benefit  of  the  in- 
demnitor. The  most  numerous  cases  of  this  class  are  under  bonds 
indemnifying  officers  charged  with  process  against  property,  for  the 
levy  and  sale  of  particular  property,  claimed  adversely  to  such 
process.  These  cases,  although  not  necessarily  between  privies  in 
estate,  possess  substantially  the  same  elements ;  for  there  is  a  con- 
flicting claim  of  authority  as  it  regards  property,  real  and  personal, 
involving  a  question  of  title  and  an  obligation  to  indemnify  in  the 
nature  of  a  warrant  of  title  and  of  the  sufficiency  of  the  authority 
which  the  party  indemnified  is  called  upon  to  exercise. 

Burrill  v.  West^  2  N.  H.  190,  belongs  to  this  class.  Judgment 
was  recovered  against  a  constable  for  the  sale  of  property  on  exe- 
cution. He  then  sued  the  defendant,  who  had  indemnified  him 
for  selling,  and  offered  the  judgment  against  himself  as  evidence  to 
bind  his  indemnitor.  The  action  failed  for  want  of  notice  to  the 
defendant  of  the  pendency  of  such  suit  and  an  opportunity  to  de- 
fend ;  but  the  opinion  recognizes  the  general  doctrine,  and  traces 
the  analogy  between  this  class  of  cases  and  those  that  depend 
directly  on  covenants  of    werranty  in  the  following  language  : 
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^'  The  amount  of  the  defendant's  undertaking  was  to  save  the  plain* 
tiff  harmless  from  the  claims  of  all  persons  liaving  a  better  title 
to  the  chattel  than  the  title  of  W.  West,  the  debtor/^ 

The  eases  of  this  class  are  numerous  and  need  not  be  particu- 
larly referred  to. 

Train  t.  Oouldy  5  Rich.  379,  was  a  case  of  this  class,  arising 
under  a  parol  agreement  to  indemnify.  Lovejoy  v.  Murrey,  3  WalL 
1,  belongs  to  this  class,  but  will  be  noticed  hereafter  in  connection 
with  another  branch  of  the  general  subject. 

In  Casile  v.  Noyes,  14  ^.  Y.  329,  a  principal  claimed  the  benefit 
of  a  judgment  recovered  by  his  agent  as  a  privy  thereto.  Castle 
and  Noyes  both  claimed  title  to  certain  lumber.  Castle's  servant, 
by  his  direction,  took  a  portion  of  this  lumber  out  of  Noyes'  pos- 
session. !N'oyes  sued  the  servant  but  was  defeated.  Castle  assumed 
the  defense  of  his  seiTant,  and  the  question  was  the  title  as  be- 
tween Castle  and  Noyes  as  to  the  lumber.  The  court  held  not 
only  that  the  judgment  was  conclusive  between  the  parties  as  to 
the  particular  lot  of  lumber  immediately  involved,  but  that  it  was 
conclusive  of  the  title  to  the  whole  quantity  of  lumber  held  by  the 
same  title.  Here  this  was  a  question  of  title  paramount  and  an 
agreement  to  indemnify,  implied  from  the  relation  of  master  and 
servant,  and  the  additional  fact  that  Castle  actually  defended  the 
suit  as  the  substantial  party  in  interest.  The  last-mentioned 
circumstance  will  be  noticed  in  another  connection.  The  court 
say  :  "  The  implied  obligation,  growing  out  of  the  relation  of 
master  and  servant,  is,  I  conceive,  the  ground  of  estoppel  of  the  judg- 
ment in  actions  of  this  class, "  and  as  illustrating  the  similarity  of 
such  an  implied  covenant  of  warranty.  As  it  regards  the  duty  of 
actively  defending,  the  court  says  that  it  was  the  master's  duty  to 
*' appear  and  assume  his  defense,  grounded  upon  an  implied  obli- 
gation to  save  him  harmless  in  the  commission  of  the  trespass." 

In  the  class  of  cases  just  noticed,  we  find  the  question  to  be  one 
of  title,  and  the  reason  for  holding  third  persons  privies  to  the 
judgment  to  be  the  fact  that  such  third  persons  were  under  an 
obligation,  either  express  or  implied,  to  assume  the  position  of  par- 
ties in  such  suits.  In  the  one  case,  this  obligation  arises  out  of 
contracts  assimilated  to  covenants  of  warranty,  and  in  the  other 
case  out  of  the  relation  of  master  and  servant 

Whether  the  master  could  be  bound  by  a  judgment  for  or  against 
his  servant,  independently  of  the  fact  of  his  taking  part  in  the 
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action,  and  merely  under  the  operation  of  notice,  is  left  in  doubt  by 
the  cases  examined.  Certainly  if  a  master  approves  and  adopts 
the  act  of  his  servant,  and  seeks  to  derive  benefit  therefor,  there  is 
reason  to-charge  him  with  all  the  consequences  of  tliat  act.  But 
to  hold  that  wherever  the  servant  is  sued,  whether  for  acts  right- 
fully or  wrongfully  performed,  as  it  regards  his  master,  the  agent 
may  by  notice  bind  his  master  to  the  consequence,  as  affecting 
third  persons,  of  whatever  may  have  been  done  by  him,  would 
appear  to  be  inconsistent  with  the  right  of  the  master  to  limit  his 
liability  to  that  which  is  called  for  by  his  relation  to  his  sen'ant. 

At  all  events  when  the  master  undertakes  to  control  the  suit  of 
his  servant,  and  thus  becomes  a  substantial  party,  it  may  be  con- 
sidered that  he  is  brought  into  a  relation  of  privity  with  the  judg- 
ment, and  is  both  bound  by  it  and  may  use  it  for  his  advantage. 
Under  this  view  of  the  subject  the  identity  in  principle  of  such 
cases  with  those  assimilated  to  a  covenant  of  warran^^y  is  evident, 
for  a  master  upholding  the  action  of  his  servant  for  his  own  bene- 
fit, stands  in  a  relation  closely  similar  in  principle  to  that  involved 
in  the  feudal  idea  of  the  relation  of  the  occupant  of  the  soil  to  him 
under  whose  title  such  occupation  ought  to  be  defended. 

The  present  case  is  clearly  excluded  from  the  last-mentioned 
class,  as  from  others  in  which  the  principle  of  privity  of  estate  and 
warranty  of  title  were  directly  involved  and  applied. 

The  next  class  of  cases  to  be  noticed  does  not  involve  questions 
of  title,  but  depends  on  the  construction  and  force  of  contracts, 
express  or  implied,  to  indemnify  against  certain  events.  These 
cases  must  be  distinguished  from  the  class  in  which  the  recovery  of 
judgment  is  in  itself  a  breach  of  the  condition  of  the  contract,  in 
which  cases  it  appears  that  the  indemnitor  is  bound  by  the  judg- 
ment without  regard  to  notice,  the  recovery  of  the  judgment  being 
the  very  injury  sustained  by  the  covenantee  that  was  indemnified 
against  These  cases  can  hardly  be  said  to  depend  at  all  upon 
privity  with  the  judgment,  for  the  ground  on  which  the  record  is 
admitted  is  that  it  is  primary  evidence  of  the  fact  that  a  breach, 
and  not  a  mere  estoppel  arising  from  a  former  recovery,  while  the 
class  now  under  consideration  depends  upon  the  fact  of  privity. 

In  Tyler  v.  Ulfner,  12  Mass.  163,  the  action  was  against  the 
sheriff  for  the  default  of  his  deputy  in  executing  process.  It  was 
held  that  the  action,  although  in  form  against  the  sheriff,  is  sub- 
stantially against  the  deputy,  who  is  immediately  answerable  to  the 
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sheriff  upon  his  bond,  and  against  whom  the  verdict  may  be  used 
as  evidence  to  establish  the  claim  of  the  sheriff  against  him.  The 
question  before  the  court  was  as  to  the  competency,  as  evidence 
against  the  sheriff,  of  unsworn  statements  made  by  the  deputy. 
Q'he  competency  of  the  evidence  appeal's  to  rest  on  the  peculiarity 
of  the  action  in  question.  The  court  says:  '*  The  form  of  the  plea 
in  these  cases  is  that  the  deputy,  not  the  sheriff,  is  not  guilty  or 
does  not  owe,  and  the  verdict  pursues  the  plea.  This  case  must  be 
regarded  as  depending  on  a  peculiar  practice,  placing  the  sheriff 
and  his  deputy  in  unusual  legal  relations  in  reference  to  such 
action.  It,  in  effect,  holds  that  the  deputy  is,  by  operation  of  law, 
to  be  regarded  as  an  actual  party,  although  in  name  against  the 
sheriff.  The  chanicter  of  both  the  pleadings  and  the  evidence  is 
conformed  to  that  assumption." 

In  Kip  V.  Brigham,  6  Johns.  158,  a  judgment  recovered  against 
the  sheriff  for  an  escape  was  held  to  conclude  the  obligors  on  a 
bond  to  the  limits.  The  decision  was  put  upon  the  ground  that 
the  obligors  had  "  assumed  upon  themselves  the  defense  of  the  suit 
and  had  become  essentially  parties."  This  case  supports  the  propo- 
sition, that  where  an  indemnitor  assumes  the  defense  of  the  person 
indemnified,  in  an  action  against  such  person,  he  makes  himself  a 
privy  to  the  judgment.  It  is  not  authority  in  itself  for  the  propo- 
sition that  in  all  such  cases  the  indemnitor  is  held  as  a  privy,  merely 
because  he  is  under  an  obligation  to  defend,  and  fails  to  do  so,  after 
opportunity  for  that  purpose  has  been  afforded. 

Lovejoy  v.  Murray,  3  Wall.  1,  holds  that  an  actual  defense 
made  by  an  indemnitor,  in  an  action  relating  to  the  subject-matter 
of  indemnity,  makes  the  judgment  in  such  action  conclusive  against 
him.  Independently  of  an  actual  defense,  frequently  adverted  to  in 
the  cases  as  forming  ground  of  privity,  the  cases  do  not  appear  to 
establish,  directly,  the  proposition  that  an  indemnitor  with  notice 
and  opportunity  to  defend  is  bound  as  a  privy  to  a  judgment 
recovered  against  the  party  indemnified  in  respect  of  the  subject  of 
indemnity,  where  a  question  of  title  is  not  involved.  On  the  other 
hand,  they  appear,  indirectly,  to  exclude  the  idea  that  any  such 
unqualified  rule  exists.  Some  of  these  will  be  noticed.  At  the 
same  time  reference  will  be  made  to  a  class  of  cases,  ali*eady  referred 
to,  arising  on  agreements  to  indemnify  where  the  question  is  not 
one  of  privity,  but  of  an  inherent  force  in  the  judgment  as  primary 
evidence  to  establish  the  fact  of  a  breach. 
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In  DuffieM  v.  Scott,  3  T.  B.  374,  there  was  an  indemnity  against 
debts,  and  it  was  held  that  a  jadgment  recovered  on  a  debt  of  the 
class  indemnified  was  conclusive  evidence  of  a  breach.  A  covenant 
against  debts,  properly  constrned,  is  not  merely  a  covenant  that  no 
such  debts  exist  at  the  time,  but  a  covenant  to  repay  any  amount 
that  the  party  may  be  compelled  to  pay  under  legcJ  proceedings  to 
enforce  such  debts.  So,  the  judgment  did  not  merely  measure  the 
amount  of  damage,  but  occasioned  the  damage  against  which  the 
party  has  been  indemnified.  Hence  the  judgment  would  be 
primary  evidence  of  a  breach  of  the  contract  to  indemnify. 

Weld  V.  NicholSy  1 7  Pick.  538,  is  similar  in  principle  to  the  lastb 
In  Waldo  v.  Levyy  7  Johns.  173,  the  action  was  on  a  covenant 
against  incumbrances.  A  mortgage  was  proved  to  be  outstanding 
at  the  time  this  covenant  was  made.  To  prove  an  eviction  under 
the  mortgage  it  wa^  held  competent  to  show  a  judgment  in  eject- 
ment recovered  upon  the  mortgage.  This  was  not  a  case  of  privity, 
for  the  judgment  was  in  itself  evidence  of  the  eviction  and  the  best 
evidence.  No  attempt  was  made  to  bind  the  covenantor  to  the 
judgment  as  a  privy  by  any  proof  of  notice. 

Henderson  v.  Sevey,  2  Greenl.  139,  arose  out  of  the  relations  of 
principal  and  agent.  Defendant  shipped  for  plaintiff,  a  ship- 
master, lime.  Plaintiff  sold  the  lime  as  defendant's  agent  It 
proved  worthless.  The  purchaser  from  plaintiff  sued  him  and 
recovered  judgment.  Plaintiff  proved  that  defendant  had  notice 
of  that  suit  and  an  opportunity  to  defend,  and  offered  the  record 
of  recovery  against  him  in  evidence.  The  court  held  that  "  it  was 
only  admissible  proof  to  show  that  a  judgment  had  been  obtained 
against  the  plaintiff  by  Conner  on  the  facts  appearing  in  that 
record  and  the  amount  which  had  been  recovered.''  As  the  plain- 
tiff had  only  offered  the  record  for  this  limited  purpose,  proving  by 
other  means  the  bad  quality  of  the  lime,  this  case  ought  not  to  be 
considered  as  fully  deciding  the  question  of  conclusiveness  as  it 
regards  the  character  of  the  lime  shipped,  but  it  discloses  the  mind 
of  the  court  as  adverse  to  allowing  such  effect  to  the  judgment. 

Lee  V.  Clarky  1  Hill  (N.  Y.),  66,  was  a  covenant  to  indemnify 
against  claims.  It  was  held  that  a  judgment  recovered  upon  such 
a  claim  was  competent  without  proof  of  notice,  showing  that  the 
case  turned  upon  the  construction  of  the  contract,  making  the 
judgment  in  itself  a  breach  of  the  covenant,  and  not  upon  th0 
idea  of  privity  with  it 
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It  remains  to  consider  the  case  of  Bobbins  v.  Chicago,  reported 
on  its  first  hearing  in  2  Black,  418,  and  on  its  second  hearing  in  4 
Wall.  657.  The  report  of  the  case  in  2  Black  shows  distinctly 
the  natnre  of  the  question  before  the  court.  The  city  of  Chicago 
licensed  Bobbins,  an  owner  of  a  house  and  lot  fronting  on  a  public 
street^  to  make  an  area  in  the  street  in  front  of  his  house.  In  con- 
sequence of  negligence  in  covering  this  area  while  under  construc- 
tion, Wdodbury  received  injury,  for  which  he  recovered  judgment 
against  the  city.  The  city  sued  Robbins  as  ultimately  liable  for 
the  damage.  The  fact  of  negligence  of  Robbins  was  established  by 
proof,  and  independent  of  the  record  of  recovery  against  the  city, 
and,  after  proving  notice  to  Robbins  of  the  pendency  of  such  suit, 
and  that  he  had  an  opportunity  to  defend  it,  it  was  ofFered  solely 
for  the  purpose  of  showing  the  amount  of  damage,  it  was  held 
that  it  was  conclusive  proof  of  that  fact.  On  the  hearing  reported 
in  4  Wall.,  the  same  facts  and  question  appeared,  and  no  greater 
weight  was  demanded  by  the  plaintiff  for  the  record  than  that 
jtist  stated.  The  court  say,  in  the  report  in  2  Black:  "If  it  was 
through  the  fault  of  Bobbins  that  Woodbury  was  injured,  he  is 
concluded  by  the  judgment  recovered,  if  ho  knew  that  the  suit  was 
pending  and  he  could  have  defended  it."  This  implies  that  proof 
of  Robbins*  fault  must  be  made  independently  of  the  judgment. 
Justice  Clifford  says,  in  4  Wall.,  in  reference  to  the  rule  as  to 
who  are  to  be  considered  parties  and  who  are  not:  "  Parties  in  that 
connection  include  all  who  are  directly  interested  in  the  same  sub- 
ject-matter and  who  had  a  right  to  make  a  defense,  control  the  pro- 
ceedings and  examine  and  cross-examine  witnesses  and  appeal  from 
the  judgment.  Persons  not  having  these  rights  substantially  are 
regarded  as  strangers  to  the  cause,  but  all  who  are  directly  interested 
in  the  suit  and  have  knowledge  of  its  pendency,  and  who  refuse  or 
neglect  to  appear  and  avail  themselves  of  these  rights,  are  equally 
concluded  by  the  proceedings." 

This  certainly  was  not  intended  as  laying  down  the  rule  that 
whenever  a  party  is  sued,  and  he  may  have  recourse  to  a  third  per- 
son, in  case  of  recovery  against  him,  he  may,  by  notice  of  such 
person,  bind  him  to  the  record  as  a  substantial  party.  The  case 
called  for  no  such  general  statement,  nor  could  Green  leaf  on  Ev. 
(12  ed.,  1569),  cited  as  authority,  sustain  it. 

The  proper  understanding  of  the  view  of  the  court  is,  in  the  first 
place,  to  confine  that  remark  to  that  class  of  cases  in  which  it  ia 
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competent  for  a  party  to  bind  another  to  the  record,  by  affording 
notice  and  an  opportunity  to  defend;  and,  in  the  second  place,  to 
regard  it  as  a  limitation  of  the  right  to  call  in  such  persons  in  cases 
in  which  it  is  competent  to  caJl  them  in.  Before  passing  from  the 
consideration  of  the  class  of  cases  in  which  the  judgment  is  pri- 
mary evidence  of  the  breach  of  an  agreement,  it  is  proper  to  notice 
tlie  bearing  of  this  subject  in  cases  arising  on  lands  indemnifying 
against  the  consequences  of  some  act  to  be  performed  or  omitted, 
either  on  the  part  of  the  indemnitor,  the  indemnified,  or  a  third 
party,  where  a  question  of  title  is  involved.  It  would  seem  that 
to  indemnify  against  the  consequences  of  an  act  would  be  to  indem- 
nify against  a  judgment  recovered  in  consequence  of  such  act.  In 
all  these  cases,  whether  the  security  is  taken  to  prevent  wrongful 
acts,  as  in  case  of  official  bonds,  or  to  secure  the  performance  of 
voluntary  acts,  claimed  as  beneficial  to  the  indemnitor  or  a  third 
person,  it  would  seem  that  the  force  of  the  judgment  ought  not  to 
be  considered  as  depending  on  the  idea  of  privity,  but  as  having 
such  force,  greater  or  less,  absolute  or  conditional,  depending  on 
the  true  construction  of  the  contract  of  the  party.  This  would 
cover  a  numerous  class  of  cases  between  the  sheriff  and  his  depu- 
ties and  indemnitors,  and  refer  the  question  of  the  force  of  the 
judgment  in  such  cases  to  the  contract  of  the  parties,  giving  it 
force  as  primary  evidence. 

It  is  evident  from  a  review  of  the  case  that  the  rule  in  question 
has  not  been  extended  so  far  as  to  make  a  judgment  recovered  by 
a  vendee  against  his  vendor  for  a  defect  in  the  quality  of  goods 
sold  evidence  of  the  want  of  the  required  qualities  in  an  action 
brought  by  the  latter  against  his  vendor.  Such  a  rule  would  be  of 
doubtful  convenience,  if  established;  for  the  condition  of  the  goods 
at  the  time  of  delivery  being  the  test  of  liability,  to  make  a'record 
of  the  condition  of  the  goods  on  one  day  conclusive  or  even  prima 
facie  proof  of  what  that  condition  was  on  some  previous  day  would 
lead  to  greater  inconvenience  than  to  refuse  the  application  of  the 
rule  altogether. 

Suppose  in  the  present  case  that  the  cotton  had  been  rendered 
unmerchantable  by  something  that  had  occurred  intervening  the 
day  of  the  first  delivery  and  before  the  last  delivery,  that  fact 
could  not  have  been  given  as  evidence,  properly,  in  the  issue  against 
the  present  plaintiffs  by  the  present  defendant,  for  it  tended  to 
establish  the  liability  of  the  present  plaintiffs  in  that  case,  and  yet 
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ought  to  appear  to  discharge  the  present  defendant  from  liabiUty. 
In  a  word,  the  interests  of  the  plain tilBfs  and  defendants  were  not 
the  same  as  to  the  issue  tried  In  that  suit,  and  each  ought  to  be 
permitted  to  make  his  own  defense,  in  accordance  with  his  own 
interests. 

The  motion  must  be  denied. 

Moses,  C.  J.,  and  Wright,  J.,  concurred. 
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(57  Ga,2Tr.) 

Action  by  wife  for  eauning  death  of  htuband  —  Damage*. 

Under  a  statute  giving  a  widow  a  right  of  action  for  the  homicide  of  her  hua- 
band,  held,  (1)  that  the  right  was  not  divested  hj  the  subsequent  marriage  ot 
the  widow  ;  (2)  that  such  subsequent  marriage  would  not  affect  the  meaa- 
ureof  damage. 

i  CTION  for  damages.    The  opinion  states  the  case. 

J,  A.  BilhtpSy  for  plaintiff  in  error. 

Reese  <S  Reese,  M.  W.  Lewis  S  Son,  C.  Heard,  for  defendant. 

Jackson,  J.  This  was  a  suit  instituted  by  Fannie  V.  Garr,  when 
she  was  Fannie  V.  Oakes,  against  the  railroad  company,  for  dama- 
ges for  the  homicide  of  her  husband.  He  was  an  engineer  upon 
the  road,  and  was  killed  at  Union  Point,  in  Greene  county.  Under 
the  charge  of  the  court,  the  jury  found  for  the  plaintiff  something 
over  $7,000.      The  company  moved  for  a  new  trial  on  various 
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grounds  set  forth  in  the  motion;  the  presiding  judge  declined  to 
grant  it,  and  the  company  brought  the  case  before  us,  assigning 
three  grounds  of  error.  Firstly,  that  Mrs.  Oakes  had  intermarried 
with  another  man,  and  was  no  longer  Oakes'  widow,  and  had  thus  lost 
her  right  to  recover  for  his  homicide  ;  secondly,  that  if  she  could 
recover  at  all,  she  could  only  recover  a  support,  such  as  he  was 
wont  to  furnish  her,  during  the  four  years  of  her  widowhood;  and, 
thirdly,  that  the  verdict  was  decidedly  and  strongly  against  the 
weight  of  the  testimony,  and  that  the  presiding  judge  should  have 
granted  the  new  trial  on  this  ground. 

1,  That  the  widow  of  Oakes  had  the  right  to  sue  when  the  suit 
was  commenced  is  not  disputed.  The  question  first  made  is,  did 
she  lose  it  by  her  marriage?  Suppose  that  she  had  inherited  a  for- 
tune after  the  beginning  of  this  suit,  so  that  she  would  no  longer 
have  needed  to  recover  the  support,  or  the  value  of  it,  of  her 
deceased  husband,  would  she  have  lost  this  right  of  action?  Clearly 
not.  If  not,  docs  she  lose  it  by  marrying  another  man  who  now 
supports  her,  or  ought  to  do  so?  If  so,  she  does  not  lose  it  by 
not  needing  it,  but  by  marrying.  Can  that  be  so?  We  think 
not.  The  policy  of  the  law  is  to  encourage  marriage;  this  young 
widow  waited  some  four  years,  and  then,  in  no  hot  haste,  but 
decently,  and  after  a  long  widowhood,  comparatively,  married 
again;  ought  she  to  lose  a  right  of  action  which  had  vested  in  her 
by  this  second  marriage?  Not  if  the  policy  of  the  law  bo  to  encour- 
age marriage.  See  Code,  §  1697.  But  if  this  right  vested  in  her, 
how  else  could  it  get  out  of  her  but  by  the  marriage?  And  if  the 
policy  be  to  encourage  marriage,  the  courts  will  construe  the  law, 
if  two  constructions  can  reasonably  be  put  upon  it,  so  as  to  har- 
monize with  the  general  policy  of  the  State.  Section  2971  of  the 
•Code,  then,  will  be  so  construed  as  to  harmonize  with  the  policy  of 
the  State,  if  practicable.  It  reads:  '*  A  widow,  and  if  no  widow, 
a  child  or  children,  may  recover  for  the  homicide  of  the  husband 
or  parent,"  and  then  it  gives  the  right  of  survivorship  to  the  child- 
ren, if  the  widow  dies,  and  to  the  remaining  children  if  some  of 
them  die.  If  the  legislature  had  intended  the  right  of  action  ever  to 
abate,  we  think  they  would  have  said  so.  If  they  had  intended  the 
widow  to  lose  her  right  and  it  to  go  to  the  children  in  case  of  her 
marriage,  how  easy  to  have  said,  not  only  that  if  the  widow  die  the 
right  shall  survive  to  the  children,  but  if  she  marry  again!  We 
•hflj'dly  think  that  such  an  amendment  could  have  passed  the  legis- 
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latare.  It  would  have  been  against  their  declared  policy  to  encour- 
age marriage,  and  would  have  been  voted  down,  we  think.  At  all 
events,  they  have  not  so  enacted,  and  we  think  that  her  right 
remains  intact  though  she  should  marry.  Besides,  she  is  still  a 
mother.  She  must  take  care  of  the  child  which  the  record  shows 
her  deceased  husband  loft  her;  the  law  does  not  provide  that  this 
child,  as  long  as  she  lives,  can  ever  get  a  dollar  from  the  company. 
The  child,  in  the  life- time  -of  the  mother,  can  get  at  the  company 
for  the  homicide  of  the  father  only  through  the  mother.  The 
child  will  get  at  the  company  in  that  way,  for  the  second  marriage 
does  not  extinguish  the  maternal  affection.  It  could  not  have  been 
the  intention  of  the  legislature  that  a  case  should  arise  in  which 
neither  mother  nor  child  should  recover  on  a  clear  case  made,  yet 
such  would  be  the  case  if  the  mother  lost  her  right  to  sue  by  her 
second  marriage.  The  statute  now  makes  her  property  her  own; 
the  second  husband  has  no  marital  rights;  and  in  respect  to  this 
recovery  she  will  be,  to  all  intents  and  purposes,  a  feme  sole,  a 
widow  still,  free  from  all  control  of  her  husband,  except,  indeed, 
what  affection  may  prompt.  In  view  of  the  whole  case,  we  think 
the  statute  does  not  take  away  her  right  by  marriage  again,  but  it 
remains  in  her.  The  word  "  widow  "  indicates  the  person,  not  the 
State,  and  is  used  as  synonymous  with  wife.  That  was  the  word 
used  in  the  act  of  1856  frAm  which  the  Code  was  taken,  and  the 
words  are  used  synonymously,  or  signifying  the  same  thing,  all 
over  the  Code. 

2.  In  respect  to  the  measure  of  damages,  we  think  she  also  loses 
nothing  for  the  same  reasons.  She  and  the  child  ought  to  have 
the  full  recovery;  if  she  cannot  get  it  all,  the  child  can  get  none. 
Besides,  what  does  it  matter  with  the  company  to  whom  it  goes,  if 
they  owe  it?  To  cut  off  her  right  to  this  support  would  be  to 
prove  that  her  second  husband  was  equal  to  the  first  as  a  provider, 
and  would  lead  to  inextricable  confusion.  Besides,  this  first  hus- 
band would  have  been  living  and  providing  for  her  but  for  the  act 
of  the  road;  and  if  she  has  been  so  fortunate  as  to  get  another 
good  man,  the  road  necessitated  her  doing  so  by  killing  the  first 
husband. 

[The  remainder  of  the  opinion  disposed  of  a  question  of  practice.  ] 

Judgment  affirmed. 
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(C7  Ga.  407J 
CofMttttUioncU  law —  Arregt 

t 

The  ConBtitntion  of  a  State  prohibited  "  imprisonment  for  debt."  HM,  not  to 
be  violated  by  imprisonment  under  bail  process  in  an  action  of  trover. 

TTABEAS  corpus.     The  opinion  states  the  ease. 

C.  H,  Oohen,  for  plaintiff  in  error. 

F,  W.  Capers  and  K  M.  Habersham,  by  F,  H,  Miller y  for  defendant 

Warner,  0.  J.  This  case  came  before  the  court  below  on  a 
writ  of  Jiabeas  corpus,  the  petitioner  therefor  alleging  that  he  was 
illegally  detained  in  the  custody  of  the  keeper  of  the  common  jail 
of  Richmond  county.  On  the  return  of  the  writ,  the  jailer  pro- 
duced the  body  of  the  petitioner,  Byrd  Harris,  and  showed  as  cause 
for  his  imprisonment  and  detention  a  bail  writ  and  process,  in  an 
action  of  trover  for  the  recovery  of  personal  property,  sued  out  by 
the  plaintiff  therein  against  the  said  Harris,  under  the  provisions 
of  the  3418th,  3419th  and  3420th  sections  of  the  Code,  and  which 
had  been  duly  served.  On  the  hearing  of  the  motion  for  the  dis- 
charge of  the  petitioner,  he  offered  to  prove  his  inability  to  pro- 
duce the  articles  of  personal  property  for  which  the  action  of  trover 
was  brought,  which  the  court  refused  to  allow  him  to  do,  and  re- 
manded the  petitioner  to  jail ;  whereupon  the  petitioner  excepted. 

1.  The  Constitution  of  1868  declares  that  "  there  shall  be  no  im- 
prisonment for  debt."  By  the  law  of  this  State  the  owner  of  per- 
sonalty is  entitled  to  the  possession  thereof,  and  any  deprivation 
of  such  possession  is  a  tort,  for  which  an  action  lies.  Code,  § 
3026.  The  object  of  the  act  of  1821  (the  provisions  of  which  are 
substantially  embodied  in  the  Code),  as  declared  by  the  preamble 
thereto,  was  the  more  effectually  to  quiet  and  protect  the  possession 
of  personal  property,  and  to  prevent  the  taking  possession  thereof 
by  fraud  or  violence.  Cobb's  Digest,  481.  The  bail  required  in 
actions  of  trover  for  the  recovery  of  personal  property,  under  the 
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provisions  of  that  statute,  and  the  proceedings  authorized  by  it, 
cannot,  in  any  legal  sense,  be  considered  as  an  imprisonment  for 
debt.     If  one  man  obtains  the  possession  of  the  personal  property 
of  another  by  fraud  or  violence,  or  having  possession  of  it,  and 
there  is  reason  to  apprehend  that  it  will  be  eloigned  or  moved  away, 
or  will  not  be  forthcoming  to  answer  the  judgment  that  may  be 
made  in  the  case,  there  would  seem  to  be  no  good  reason  why  he 
should  not  be  proceeded  against,  and  be  required  to  comply  with 
the  terms  of  the  statute  made  and  provided  for  such  cases  ;  and  if 
the  defendant  should  be  imprisoned,  in  accordance  with  the  terms 
of  the  statute,  on  his  failure  to  comply  therewith,  he  cannot  be 
said  to  have  been  imprisoned  for  debt    The  theory  of  the  statute 
is  to  prevent  the  taking  possession  of  personal  property  by  fraud 
or  violence,  and  thereby  prevent  the  true  owner  thereof  from  re- 
covering it,  and  also  to  prevent  a  breach  of  the  peace  in  attempt- 
ing to  do  so,  by  requiring  the  defendant  to  enter  into  a  recogniz- 
ance, with  security,  for  the  forthcoming  of  the  property  to  answer 
the  judgment  in  the  case,  and  if  the  defendant  fails  to  give  such 
security,  then  it  is  made  the  duty  of  the  sheriff,  or  other  lawful 
officer,  to  seize  the  property  and  deliver  it  over  to  the  plaintiff, 
upon  his  entering  into  like  recognizance  with  security  ;  and  if  the 
property  is  not  to  be  found,  and  cannot  be  seized  by  the  sheriff,  or 
other  lawful  officer,  the  defendant  shall  be  committed  to  jail,  to 
be  kept  in  safe  and  close  custody,  until  the  said  personal  property 
shall  be  produced,  or  until  he  shall  enter  into  bond,  with  good 
security,  for  the  eventual  condemnation  money.    In  the  case  now 
before  us,  the  defendant  failed  to  enter  into  a  recognizance,  with 
security,  for  the  forthcoming  of  the  property,  as  required  by  the 
statute,  and  the  property  sued  for  was  not  to  be  found,  so  that  it 
could  be  seized  by  the  sheriff  and  delivered  over  to  the  plaintiff ; 
and  the  sheriff,  in  obedience  to  the  express  mandate  of  the  statute, 
committed  the  defendant  to  jail,  where  the  statute  declares  that  he 
shall  be  kept  in  safe  and  close  custody  until  the  personal  property 
sued  for  shall  be  produced,  or  until  he  shall  enter  into  bond,  with 
good  security,  for  the  eventual  condemnation  money.     The  defend- 
ant not  having  produced  the  property,  nor  offered  to  enter  into 
bond,  with  good  security,  for  the  eventual  condemnation  money, 
the  court  remanded  the  defendant  to  jail. 
Let  the  judgment  of  the  court  below  be  affirmed. 

Judgment  oMrmetL 
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TiTBisrEB  V,  Thompsok. 

(58  0a.  268  ) 

SasemerUs  —  Air  and  light  —  EHoppd  of  grantor. 

Land  was  sold,  with  a  house  on  it  having  windows  overlooking  the  adjacent 
hind  of  the  grantor.  Held,  that  the  grantor  was  estoppel  from  obstructing 
the  windows  if  they  were  necessary  to  give  light  and  air  to  the  house ; 
otherwise,  if  sufficient  light  and  air  could  be  derived  from  other  windows 
opened,  or  which  might  conveniently  be  opened  elsewhere  in  the  house.* 

No  easement  of  light  and  air  can  be  acquired  by  prescription  in  Georgia. 


B 


ILL  in  equity  to  remove  obstructions  from  windows.    The  case 
is  stated  in  the  opinion. 


John  M.  Ovsrardy  for  plaintiff  in  error. 

A.  P.  Adams,  for  defendant. 

Jaoesok^  J.  Mrs.  Turner,  as  executrix  of  her  husband's  will, 
sold  a  half  lot  in  Sayannah,  on  which  the  mansion-house  stood,  to 
Thompson,  or  rather  to  the  vendor  of  Thompson,  and  at  the  same 
sale  bought  herself  the  adjoining  half  lot.  The  testator.  Turner, 
had  owned  the  whole  lot  for  many  years;  he  had  built  on  the  half 
lot  sold  to  Thompson,  and  erected  outhouses  in  its  immediate  rear; 
the  other  half  lot,  which  the  executrix  bought,  had  been  used  as  a 
shrubbery  and  flower  garden,  and  other  outbuildings  were  in  its 
immediate  rear,  also  erected  by  testator;  there  had  been  no  divid- 
ing fence  on  the  lot,  separating  it  in  two  half  lots,  in  testator's  life- 
time, nor  at  the  date  of  the  sale;  the  tenement,  or  mansion-house, 
had  some  windows  opening  upon  the  garden  at  the  date  of  the  sale, 
and  which  had  been  there  all  the  time  testator  occupied  the  lot, 
more  than  twenty  years.  Mrs.  Turner  had  her  purchase  of  the 
garden  half  lot  ratified  by  all  the  legatees  of  testator,  and  thus  she 
and  Thompson  were  both  purchasers  at  the  sale  of  the  lot,  and  held 

*See  MuUen  ▼.  Strieker,  2  Am.  Bep.  S79;  s.  a,  19  Ohio  St.  186;  Janes  v.  Jen- 
kins, 6  Am.  itep.  800;  &  a,  84  Md.  1;  Butterworth  v.  Crau^ord,  7  Am.  Rep.  852; 
&  c,  46  N.  Y.  849;  PotoeU  v.  Sims,  13  Am.  Rep.  629;  8.  c,  6  W.  Va.  1;  KeaU  v. 
Bugo,  15  Am.  Rep.  80;  Doyle  v.  Lord,  21  Am.  Rep.  629;  s.  o.,  64  K.  Y.  482. 
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nnder  the  same  title.  Sometime  after  the  purchase,  Mrs.  Turner 
put  up  a  high  planking,  or  wooden  obstruction,  within  a  few  inches 
of  Thompson's  house,  which  obstructed  to  some  extent  the  light 
and  air  entering  at  these  old  windows,  and  ran  a  line  of  fence 
dividing  the  lot  so  as  to  cut  into  the  outbuildings  of  Thompson 
some  eleven  inches.  This  line  was  an  exact  division  of  the  lot,  if 
it  ought  to  be  cut  in  two  according  to  the  old  lines  which  divided 
it  from  adjoining  tenements  and  lots,  separated  bv  old  palings  and 
houses;  but  it  was  not  a  correct  division,  according  to  the  map  of 
the  city  of  Savannah,  nor  was  it  correct  according  to  the  outbuild- 
ings before  mentioned  in  rear  of  the  two  half  lots,  nor  according 
to  a  well  of  water  dug  on  what  was  regarded  as  the  dividing  line 
to  be  afterward  used  by  occupants  of  both  half  lots  in  case  of  divis- 
ion and  sale,  nor  according  to  the  descriptive  words  in  Thomp- 
son's clced.  But  another  line  nearer  the  garden  lot,  and  marked 
by  the  city  surveyor,  was  the  true  line,  according  to  these  last-men- 
tioned tests. 

Thompson  filed  a  bill  in  equity  against  Mrs.  Turner  to  compel 
the  removal  of  these  obstructions  to  the  light  of  his  windows,  and 
to  remove  this  fence  from  off  his  land  and  put  it  where  the  true 
line  was;  and  on  the  trial  of  the  cause  the  foregoing  facts  were 
developed,  and  it  was  further  proved  that  the  obstructions  were 
unsightly  and  injured  Thompson's  property;  and  on  the  other  hand 
it  was  proved  that  refuse  and  slops  were  thrown  from  these  win- 
dows by  the  occupants  of  Thompson's  house  upon  Mrs.  Turner's 
garden,  injuring  her  shrubs,  and  causing  her  frequently  to  be  put 
to  extra  labor  and  expense  in  cleaning  up;  and  also  that  her  privacy 
was  very  much  interrupted  in  her  garden,  and  she  had  been  accosted 
rudely  when  in  the  garden,  by  people  from  the  windows. 

Under  the  charge  of  the  court  the  jury  found  that  the  line 
located  by  the  city  surveyor  as  the  true  line,  which  divided  the  lot 
substantially  equally  between  the  contestants,  and  gave  to  each  half 
lot  its  appropriate  rear  buildings  and  ran  through  the  center  of  the 
wall,  was  the  true  line,  and  that  the  fence  be  accordingly  moved  on 
it;  and  further,  that  the  obstructions  were  a  nuisance  and  should 
be  torn  down.  Whereupon  the  chancellor  decreed  accordingly, 
and  that  the  defendant,  Mrs.  Turner,  bo  perpetually  enjoined  from 
ever  obstructing  the  light  and  air  through  these  windows;  to  which 
decree,  on  a  motion  for  a  new  trial,  exception  was  taken,  and  the 
case  is  before  us  for  review. 
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The  evidence  is  not  clear  in  the  record  whether  or  not  these 
obstructions  are  on  the  defendant's  half  lot  according  to  the  line 
testified  to  as  the  true  one  by  the  surveyor  and  so  found  by  the 
jury;  but  from  the  map  in  the  record,  we  take  it  that  they  are  not 
on  her  half^  but  on  the  Thompson  half  lot. 

1.  The  decree  of  the  chancellor  involves  the  subject  of  easements 
in  ancient  lights,  the  English  doctrine  thereon,  the  American  view 
thereof,  and  what  shall  be  the  Georgia  rule  touching  title  to  such 
lights  derived  from  long  use  and  possession  thereof.  There  can  be 
no  doubt  that  the  doctrine  is  well  established  by  the  common  law 
of  England,  that  long  and  uninterrupted  use  of  such  light  will 
give  an  easement  to  the  tenant  so  using  it,  to  the  light  and  air 
passing  over  the  adjoining  lands  of  another,  and  a  property  in 
such  easement  will  thereby  be  acquired  as  certainly  and  completely 
as  by  grant  or  deed  thereto.  Washburn  on  Easements  (3d  ed.),  608, 
et  seq, ;  Tyler  on  Fences  and  Lights,  621,  et  seq,  ;  1  Dick.  163; 
2  Williams'  Saunders,  175,  But  the  overwhelming  current  of 
American  authority  is  the  other  way,  and  it  runs  upon  the  idea 
that  such  a  principle  is  not  appropriately  applicable  to  this  coun- 
try or  the  habits  of  our  people.  At  one  time,  the  earlier  decisions, 
both  in  New  York  and  Massachusetts,  favored  the  English  princi- 
ple, which  is  now  settled  by  act  of  Parliament  in  the  present  reign, 
at  twenty  years'  user  to  presume  a  grant;  but  the  later  decisions  in 
both  States,  and,  indeed,  in  almost,  if  not  altogether,  all  the 
American  States  which  have  passed  upon  the  subject,  repudiate 
the  principle  as  wholly  inapplicable  to  us.  Washburn  on  Ease- 
ments, 612,  et  seq,  ;  Tyler  on  Boundaries,  etc.,  531,  et  seq,  ;  19 
Wend.  309 ;  10  Barb.  637 ;  10  Gray,  376 ;  14  id.  683  ;  15  id.  387. 
Our  own  statute,  which  adopted  the  English  common  law  and  the 
old  English  statutes,  adopted  them  only  where  applicable  to  our 
people  in  this  new  country,  and  the  circumstances  surrounding  them 
here ;  and  that  which  is  applicable  to  the  situation  of  our  sister 
States  of  the  American  Union  will,  in  the  main,  be  applicable  to 
Georgia  also.  Therefore,  these  views  of  the  American  authorities, 
and  judgments  of  American  courts,  bear  directly  upon  the  point, 
whether  the  English  doctrine  of  ancient  lights  was  made  the  law 
of  Georgia  by  our  adopting  statute.  We  do  not  think  that  it  was; 
because  we  concur  in  the  view  of  other  American  courts,  that  it 
does  not  suit  a  young  and  growing  country,  such  as  ours  is.  Ac- 
cordingly, in  the  case  of  Mitchell  v.  The  C%ty  of  Rome^  49  Ga.  19  ; 
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8.  c,  15  Am.  Bep.  669,  the  doctrine  was  fully  and  ably  discussed  by 
this  court,  Judge  Trippb  delivering  the  opinion.  The  English  law 
of  ancient  lights  working  prescriptive  title  was  repudiated,  and  this 
State,  so  far  as  reasoning  and  principle  could  place  her  there,  was 
placed  in  full  alignment  with  the  other  American  authorities. 
That  was  a  case,  however,  of  the  right  to  the  lateral  support  of 
another's  land,  and  not  to  an  easement  of  this  sort  —  of  light  and 
air  passing  over  another's  land ;  but  the  principle  was  held  to  be 
the  same,  and  that  case  was  illustrated  by  reference  to  the  ease- 
ment of  light  and  air  —  the  power  of  a  dominant  over  a  servient 
estate,  forever  to  debar  the  owner  of  the  servient  estate  to  assert 
his  title  usque  ad  cmlum,  and  to  build  to  suit  his  own  fancy  on  his 
own  ground,  unless,  by  express  grant,  he  had  parted  with  the 
right  to  do  so.  It  is  shown  in  that  case,  that  it  is  absurd  to  claim 
a  prescriptive  right  in  a  thing  of  which  there  has  been  and  can 
be  no  actual  possession,  and,  therefore,  no  adverse  possession 
and,  therefore,  no  presumption  of  a  grant;  and  the  distinction- 
between  water-courses,  ways,  commons,  and  the  like,  where  there 
can  be  adverse  possession,  and  such  an  easement  as  light  and 
air,  where  there  can  be  none  at  all,  practical  or  tangible,  is  happily 
put,  and  we  can  add  nothing  to  the  argument ;  but  we  apply 
the  principle  to  this  case,  and  hold  that  no  user  of  this  light 
and  air  was  ever  adverse  to  the  possession  thereof  by  Mrs. 
Turner,  and  that  no  prescriptive  right  thereto  has  been  acquired. 
Indeed,  independently  of  the  repudiation  by  this  court  of  the 
English  doctrine  of  ancient  lights,  in  this  case  Turner's  possession 
was  the  possession  of  both  contestants,  for  both  bought  at  the  same 
sale,  and  there  is  no  adverse  possession  of  one  agamst  the  other 
long  enough  to  work  prescription  anywhere,  the  sale  taking  place 
only  three  or  four  years  ago. 

'  2.  But  in  this  case,  will  not  the  executrix  be  estopped  from 
obstructing  these  lights  in  Thompson's  house  by  having  conveyed 
him  the  title  thereto  ?  This  is  a  question  not  free  trora  difficulty, 
and  it  has*  been  decided  differently  by  different  courts.  In  Mary- 
land it  seems  to  be  held  that  she  would  be  estopped.  Cherry  v. 
Stem,  11  Md.  1-24  ;  whilst  in  Ohio  it  Is  altogether  denied.  19 
Ohio  St  135.  In  an  elaborately  argued  case,  or  a  number  of  cases 
rather,  considered  together,  in  Massachusetts,  it  is  also  held 
that  the  grantor  would  not  be  estopped  under  dream- 
stances  like  these,  even  if  Turner,  in  his  life-time,  had  sold 
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directly  to  Thompson.  This  is  a  very  recent  and  well-considered 
case.  Chief  Justice  Gray  delivering  the  opinion  of  the  court,  115 
Mass.  204.  So  there  are  conflicting  opinions  in  many  of  the  other 
States.  The  Court  of  Appeals  of  New  York  seems  to  decide  differ-* 
ently  from  Massachusetts.  21  N.  Y.  505;  and  see  Tyler  on 
Boundaries,  etc.,  534  et  seq.  10  Barb.  537,  seems,  however,  to  be 
in  harmony  with  Massachusetts.  The  principle  applied  by  the 
Supreme  Court  of  West  Virginia,  in  a  recent  case  there,  seems  to 
us  sound  and  sensible,  and  we  shall  adopt  it  in  this  case.  Powell 
V.  Sims,  13  Am.  Rep.  629.  That  principle  is,  that  '^  an  implied 
grant  of  an  easement  of  light  will  be  sustained  only  in  cases  of  real 
necessity;  and  will  be  denied  or  rejected  in  cases  when  it  appears 
that  the  owner  claiming  the  easement  can,  at  a  reasonable  cost, 
have,  or  substitute,  other  lights  to  his  building.''  We  think  that 
the  case  at  bar  illustrates  the  propriety  of  the  adoption  of  such  a 
principle,  and  its  application  to  the  facts  here.  It  strikes  us  that, 
on  the  one  hand,  it  would  be  hard  upon  Mrs.  Turner  if  she  were 
forever  enjoined  from  improving  her  lot  by  building  thereon,  when 
it  is  in  evidence  that  the  house  was  put  up  on  the  half  lot  to  pro- 
vide for  the  contingency  of  the  sale  and  improvement  of  the  other 
half;  while  it  would  be  fully  as  hard,  or  much  worse,  and  more 
inequitable,  upon  Thompson,  to  destroy  these  lights  if  they  were 
necessary  to  the  use  of  the  rooms  lighted  by  them,  and  the  light 
could  not  be  otherwise  provided.  The  rooms  would  be  almost  use- 
less without  light.  Can  it  be  had  by  cutting  windows  elsewhere 
without  ruining,  endangering,  or  seriously  injuring  the  house  he 
bought?  Are  the  light  and  air  so  obstructed  as  to  make  the  rooms 
useless  for  the  reasonable  enjoyment  for  which  she  sold  them?  And 
can  sufficient  air  and  light  be  derived  from  other  windows  opened, 
or  which  could,  conveniently  and  without  serious  detriment  to  the 
house,  be  opened  to  make  the  rooms  reasonably  useful  and  enjoy- 
able for  the  purpose  or  use  to  which  Turner,  in  his  life-time,  had 
put  them,  and  for  which  Thompson  bought  them  ?  These  ques- 
tions were  not  put  to  the  jury,  and  no  evidence  thereon  appears  in 
this  record;  yet  the  court  decreed  that  Mrs.  Turner  should  be  per- 
petually enjoined  from  obstructing  these  lights,  without  regard  to 
their  necessity  or  the  supply  of  light  elsewhere.  Certainly  when 
Thompson  bought,  he  bought  to  use  and  reasonably  enjoy  these 
rooms,  and  if  he  cannot  do  so,  he  is  certainly  wronged  and  hurt  in 
his  purchase;  and  as  he  bought  from  Mrs.  Turner,  as  executnx  of 
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her  husband,  and  as  she  bought  the  other  half,  we  think  that  she 
must  make  these  rooms  useful  by  letting  in  air  and  light  enough 
for  the  comfort  and  convenience  of  the  inmates,  unless  Thompson 
can  get  light  from  other  windows  already  opened,  or  which  he  can 
open  without  detriment  or  danger  to  his  house.  The  case,  in  our 
judgment,  will  turn  on  the  answers  of  the  jury,  on  evidence  sub- 
mitted to  them,  to  these  questions.  We  apply  this  principle  the 
more  readily  because  it  appears  to  be  the  conclusion  of  Washburn, 
drawn  from  a  consideration  of  all  the  English  and  American 
authorities,  and  because,  as  before  stated,  it  strikes  us  as  reason- 
able and  right.  Washburn  says:  **So  far,  therefore,  as  weight  of 
authority,  both  English  and  American,  goes,  it  would  seem  that, 
if  one  sell  a  house,  the  light  necessary  for  the  reasonable  enjoyment 
whereof  is  derived  from  and  across  adjoining  land,  then  belonging 
to  the  same  owner,  the  easement  of  light  and  air  over  such  vacant 
lot  would  pass  as  incident  to  Mie  dwelling-house,  because  necessary 
to  the  enjoyment  thereof;  but  that  the  law  would  not  carry  the  doc- 
trine to  the  securing  of  such  easement  as  a  mere  con  venience  to  the 
granted  premises."  Wash,  on  Easements,  618,  and  numerous 
cases  are  considered  and  cited  to  verify  the  conclusion.  So  Tyler 
approves  the  same  principle.  Tyler  on  Boundaries,  etc.,  550;  and 
Judge  Story  is  authority  to  the  same  point.  1  Sumner,  492-502. 
We  think,  too,  that  if  this  easement  was  acquired  as  necessary  to 
the  enjoyment  of  the  premises,  upon  the  principles  above  consid- 
ered and  stated,  a  mere  temporary  abuse  of  the  use  of  the  windows 
will  not  forfeit  the  easement;  but  the  servient  half  lot  will  still 
be  subject  to  its  dominant  neighbor,  unless  the  windows  be  them- 
selves altered  or  changed,  so  as  materially  to  alter  the  relation  of 
the  two  lots  to  each  other.  Washb.  658  ;  7  Mete.  176.  Therefore, 
the  act  of  throwing  filth  and  refuse  into  the  garden  will  not  for- 
feit the  easement,  but  Mrs.  Turner  can  sue  for  damages  for  such 
trespass,  and  if  repeated  over  and  over  again,  may  get  a  perma- 
nent remedy  by  injunction.  As  to  people  looking  at  her,  or  ad- 
dressing her,  while  it  may  be  annoying  thus  to  have  her  privacy 
intruded  upon,  and  whilst  only  vulgar  people  would  resort  to  it, 
it  seems  to  us  to  be  a  case  of  damnum  absque  injuria^  unless  she 
can  show  some  personal  damage  done  her,  or  obscene  language  or 
conduct,  to  bring  the  case  within  the  statute,  and  punish  the 
offender. 
3.  The  jury,  from  the  evidence,  we  think,  found  the  right  divid- 
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ing  line.  Regard  should  have  been  paid  to  the  outhoases  in  tho 
rear,  and  that  circumstance,  with  the  testimony  of  the  city  sur- 
yeyor  thereon,  ought  to  conclude  the  case  on  that  point.  The 
fence  should  be  removed  to  that  line,  and  the  obstructions  or 
palings  shutting  out  the  windows,  if  on  the  Thompson  side  of  the 
line,  should  be  also  removed  ;  and  if  they  obstruct  the  light  neces- 
sary to  the  mansion  and  which  cannot  be  supplied  without  serious 
injury  to  it  elsewhere,  Mrs.  Turner  should  be  enjoined  from  erect- 
ing them  again  even  on  her  own  land,  so  as  to  work  such  hurt  to 
her  vendee.  The  mere  prospect  from  the  windows — the  view  out- 
side and  the  pleasure  of  looking  upon  the  garden  or  the  scenery — 
the  law  will  not  regard. 

4.  We  must  reverse  the  judgment  and  grant  the  new  trial,  be- 
cause the  decree  goes  too  far,  wo  think,  in  perpetually  enjoining 
the  executrix  from  obstructing  the  light  without  regard  to  the 
degree  of  obstruction  or  the  necessity  of  these  lights,  not  to  be 
conveniently,  or  rather  without  injury  to  the  building,  to  be  sup- 
plied elsewhere  over  Thompson's  own  land.  That  decree,  as  it 
stands,  might  be  held  to  enjoin  her  from  building,  if  ttiese  lights 
were  at  all  impaired  ;  and  we  think  such  action  ought  not  to  be 
had  except  in  case  of  necessity  as  before  explained. 

Judgment  reversed. 
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OuNTHBB  y.  Lee. 

(45  Md.  aO.) 

JoM  torUfeoMT^ — Eff^  of  a  relecue'of  one. 

The  plaintiff,  in  an  action  against  several  tort-feasors,  executed  to  one 
of  them  a  release  under  seal,  acknowledging  full  satisfaction  for  the  tort 
but  reserving  his  claim  against  the  others.  Held,  that  the  release  inured 
to  the  benefit  of  all  the  defendants  and  that  the  reservation  was  inoperative, 

ACTION"  against  Mary  Lee  and  two  others  as  joint  trespassers. 
During  the  pendency  of  the  action  the  plaintiff  executed  to 
Mary  Lee  a  release  under  seal  in  consideration  of  $500,  but  therein 
expressly  providing  that  the  release  should  not  beheld  to  prejudice 
or  impair  the  plaintiflTs  claim  against  the  other  defendants.  The 
other  facts  are  stated  in  the  opinion.  The  verdict  and  judgment 
were  for  the  defendants,  and  plaintiff  appealed. 

William  J.  (yBrien  (§  Joseph  Blyth  Allston,  for  appellant 

John  Chilly  Jr.,  <&  'lliomas  Donaldson^  for  appellees. 

Alyey,  J.     The  three  defendants  in  this  action  were  sued  an 
joint  tort-feasors,  and  the  single  question  presented  is  as  to  the 
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effect  and  operation  of  the  release  executed  by  the  plaintiffs  to  one 
of  the  defendants,  Mrs.  Lee,  during  the  pendency  of  the  suit.  The 
terms  of  the  release  are  exceedingly  broad  and  comprehensive, 
though  it  was  declared  that  it  was  not  to  prejudice  or  impair  the 
plaintiffs'  claim  against  the  other  two  defendants.  The  release 
was  executed  in  consideration  of  five  hundred  dollars,  and  in 
terms  released  and  discharged  Mrs.  Lee  from  all  claims  of  every 
description,  for  damages  acfcruing  or  accrued  by  reason  of  the 
wrongs  complained  of  ;  the  plaintiffs  thereby  acknowledging  them- 
selves "to  be  fully  paid  and  satisfied  for  all  and  singular  the  tres- 
passes complained  of  by  them  in  the  suit  then  pending  against 
the  three  defendants  jointly.  The  court  below  instructed  the  jury 
that  the  release  inured  to  the  benefit  of  all  the  defendants,  and 
was,  therefore,  an  answer  to  the  action  ;  which  instruction  we  think 
was  properly  given. 

The  law,  as  settled  in  England,  is,  that  a  judgment  in  an  action 
against  one  of  two  joint  tort-feasors,  of  itself,  without  satisfaction  or 
execution,  is  a  sufficient  bar  to  an  action  against  the  other  for  the 
same  cause.  The  leading  cases  upon  this  subject  are  Broome  v. 
WooUofiy  Yelv.  67  ;  King  v.  Hoare,  13  M.  &  W.  494 ;  Brinsmead 
V.  Harrison,  L.  R.,  6  C.  P.  684 ;  s.  c,  Ex.  Ch.  L.  R.,  7  C.  P.  647. 

This  rule,  however,  to  the  full  extent  stated,  is  not  generally 
accepted  by  the  courts  in  this  country.  The  opinion  of  Kent,  C. 
J.,  in  Livingston  v.  Bishop,  1  Johns.  290,  has  been  most  generally 
adopted,  which  is  to  the  effect  that  a  recovery  against  one  of  sev- 
eral joint  tort-feasors  is  not  of  itself,  without  satisfaction,  a  bar  to  the 
right  to  recover  against  the  others,  but  fully  conceding  that  satis- 
faction received  of  one  is  a  complete  bar  to  recovery  against  the 
others.  The  principle  of  Livingston  v.  Bishop  has  been  fully  sanc- 
tioned by  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Lovejoy  v.  Murray,  3  Wall.  1.  But,  without  determining  which 
rule  we  should  be  disposed  to  adopt,  if  the  precise  question  were 
presented,  with  respect  to  the  question  presented  on  the  record 
before  us,  there  is  no  conflict  of  authority  whatever.  All  the  cases, 
both  English  and  American,  maintain  the  doctrine  that  satisfac- 
tion from  one  joint  tort-feasor,  whether  received  before  or  after 
recovery,  extinguishes  the  right  as  against  the  others.  The  plain- 
tiff is  not  entitled  to  receive  more  than  one  satisfaction  for  and  in 
respect  of  the  same  injury.  As  was  said  by  the  court  in  Lovejoy 
T.  Murray,  when  the  plaintiff  has  accepted  satisfaction  in  full  for 
Vol.  XXIV.  —  64 


506  MARYLAND, 


Baker  v.  Frick. 


the  injury  done  him,  from  whatever  source  it  may  come,  he  is  so 
far  affected  in  equity  and  good  conscience,  that  tlie  law  will  not 
permit  him  to  recover  again  for  the  same  damages.  And  as  a  con- 
sideration is  always  implied  in  a  release  under  seal,  though  not 
expressed  on  its  face,  the  release  by  deed  of  one  joint  trespasser 
will  discharge  all ;  and  this  has  been  the  law  from  very  early  times. 
Littleton,  §  376  ;  Co.  Litt.  232  ;  Cocke  v.  JennoVy  Hob.  66  ;  7  Rob- 
inson's Prac.  20G  to  208,  and  cases  there  referred  to  ;  RuhU  v. 
Turnery  2  Hen.  &  Mun.  38  ;  Gilpatrich  v.  Hunter,  24  Me.  18 ; 
Thurman  v.  Wild,  11  Ad.  &  El.  453.  Here  the  release  expresses 
the  consideration  on  its  face,  which  was  received  in  full  satisfac- 
tion of  the  wrong  complained  of.  The  proviso  in  the  release,  by 
which  the  right  to  recover  for  the  same  injury  against  the  other 
two  defendants  was  attempted  to  be  reserved  to  the  plaintiffs,  is 
simply  void,  as  being  repugnant  lo  the  legal  effect  and  operation  of 
the  release  itself.  Ruble  v.  Turner,  2  Hen.  &  Mun.  38.  The 
judgment  must,  therefore,  be  affirmed 


Judgment  affirmed. 


Baker  v.  Fbick. 

(45Md.387.) 
Private  toay  —  Rig?U  of  grantor  to  ereei  gatei. 

The  grantor  of  a  private  way  over  liia  lands  is  not  debarred  from  erecting 
gates  across  tlie  way,  provided  tbey  do  not  interfere  with  a  reasonable  and 
proper  enjoyment  of  the  way ;  whether  they  do  or  not  is  a  question  for  the 
jury. 

ACTION  for  an  alleged  unlawful  obstruction  of  plaintiff's  right 
of  way.   The  opinion  states  the  case. 

Arthur  W.  Machen  and  Fred^k  W.  Brune,  for  appellant. 

William  F.  Frick  and  8.  Teackle  WcUlis,  for  appellee. 

Babtol,  C.  J.     The  appellant  and  appellee  are  owners  of  two 
parcels  of  land  lying  contiguous  to  each  other  in  Baltimore  county. 
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Under  certain  deeds  and  contracts,  contained  in  the  record,  the 
appellant  is  entitled  to  a  right  of  way  over  the  land  of  the  appellee, 
by  a  road  twenUj-five  feet  wide^  which  has  been  laid  out,  graded  and 
made  at  the  joint  expense  of  themselves  and  Alexander  Rieman, 
another  adjoining  proprietor,  who  is  also  entitled  to  the  same  right 
of  way.  The  agreements  under  which  the  right  of  way  is  claimed 
were  executed  in  September,  1873,  and  the  road  was  constructed 
soon  afterward.  The  appellee,  for  the  more  secure  and  convenient 
use  of  his  property,  has  placed  gates  upon  the  road  at  its  femiini, 
and  claims  ihe  right  to  maintain  the  same;  while  the  apj^llant, 
claiming  that  he  is  entitled  to  an  open  and  unobstructed  road  of 
the  width  of  twenty-five  feet,  has  instituted  this  suit  for  an  alleged 
unlawful  obstruction  of  the  same  by  the  gates  of  the  defendant 
The  case  was  docketed  by  consent,  and  all  errors  of  pleading  and 
([uestions  of  jurisdiction  were  waived  by  agreement. 

Evidence  was  introduced  showing  the  relative  location  of  the 
lands  of  plaintiff  and  defendant,  and  the  manner  in  which  they 
were  acquired,  and  have  been  occupied  and  used,  and  tlie  several 
agreements  which  have  been,  from  time  to  time,  entered  into 
between  the  successive  owners  thereof  with  regard  to  rights  of  way 
over  each  other's  lands,  and  the  mode  in  which  such  rights  have 
been  used  and  enjoyed.  This  evidence  is  quite  voluminous.  It  is 
fully  set  out  in  the  record,  and  in  the  briefs,  and  need  not  be  stated 
at  length  in  this  opinion. 

The  first  question  presented  by  this  appeal  is  raised  by  the  first 
prayer  of  the  appellant,  and  the  prayer  of  the  appellee.  By  the 
former,  the  court  was  asked  to  instruct  the  jury,  "if  they  find  the 
execution  by  Frick,  Baker  and  Rieman,  of  the  several  papers  dated 
the  3d  September,  1873,  and  that  a  road-bed  had  been  made  and 
constructed  under  said  agreement  twenty-five  feet  wide,  from  the 
point  of  intersection  of  the  lands  of  said  Frick,  Baker  and  Rieman, 
out  to  the  old  Frederick  road,  as  shown  by  the  plats  made  by  Mr. 
Boughan,  offered  in  evidence,  then  by  the  true  construction  of  said 
agreement,  said  Frick  had  no  right  afterward  to  obstruct  said  road 
by  gates,  or  to  diminish  the  width  of  it,  by  fences  or  other  obstruc- 
tions.'' This  prayer  was  refused,  and  the  prayer  of  the  appellee  was 
granted,  instructing  the  jury  "  that  upon  a  proper  construction  of 
the  agreement  of  September  3d,  1873,  or  any  other  papers  of  that 
date,  executed  between  the  parties,  there  is  nothing  in  the  said 
agreement  and  papers,  or  any  of  them,  which  entitles  the  plaintiff. 
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as  matter  of  law,  to  an  open  road  without  gates  over  the  land  of 
the  defendant/' 

The  agreements  referred  to  are  designated  as  No.  1,  No.  2,  No. 
3.  By  No.  1,  Erick  agrees  to  give  to  Baker  and  Rieman  "  a  right 
of  way  through  his  land  and  premises  by  a  road  twenty-five  feet  wide 
to  be  made  ;  "  then  follows  an  agreement  that  the  cost  of  making  the 
road  shall  be  paid  by  the  parties  jointly.  The  line  of  the  road  is 
then  particularly  designated. 

No.  2  is  an  agreement  between  the  same  parties,  and  Boughan, 
the  engineer,  wherein  the  latter  contracts  to  construct  the  road, 
''  to  cut,  fill,  grade  and  make  a  good  and  practicable  road  twenty- 
five  feet  wide.'* 

By  No.  3  Baker  agrees  to  grant  to  Frick  a  right  of  way  not  less 
than  twenty-five  feet  wide,  through  Baker's  lands,  from  the  ter- 
minus of  said  before-mentioned  road- way,  and  connecting  there- 
with southwardly  to  the  Frederick  turnpike  road.  But  Baker  to 
be  under  no  obligation  to  grade  or  construct  the  road-bed  of  said 
right  of  way,  until  the  uses  of  his  lots  fronting  thereon  shall  in 
his  opinion  render  the  same  necessary.  The  agreement  further 
provides  that  "  when  the  said  road  shall  be  so  graded  hereafter,  as 
to  make  a  continuous  communication  between  the  old  Frederick 
road  and  the  Frederick  turnpike  road,  the  owners  of  all  proj^erty 
fronting  thereon  shall  be  entitled  to  use  the  same  in  either  direc- 
tion, as  a  common  right  of  way,  provided  they  pay  their  respective 
due  proportions  of  the  expenses  of  making,  and  keeping  the  same 
in  good  repair."  It  appears  from  the  evidence  that  the  road  con- 
templated in  this  agreement  has  not  yet  been  constructed. 

Construing  the  agreements  in  the  light  of  surrounding  circum- 
stances, as  these  are  disclosed  by  the  testimony,  they  do  not,  in  the 
opinion  of  a  majority  of  the  court,  either  by  their  terms  or  legal 
effect,  necessarily  deprive  the  defendant  of  the  right  to  erect  gates 
on  the  road  at  its  termini.  His  right  to  do  so  depends  upon  other 
considerations,  and  is  not  necessarily  concluded  by  the  agreements. 
These  do  not  expressly  grant  to  the  plaintiff  an  open  road  without 
gates.  The  road  in  question  is  a  private  way  over  the  defendant's 
lands.  '^Nothing  passes  as  incident  to  such  a  grant,  but  that 
which  is  necessary  for  its  reasonable  and  proper  enjoyment"  3 
Kent,  419,  420. 

What  is  necessary  for  such  reasonable  and  proper  enjoyment  of 
the  way  granted,  and  the  limitations  thereby  imposed  on  the  use 
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of  the  land  by  the  proprietor,  depends  upon  the  terms  of  the  grant, 
the  pui-poses  for  which  it  was  made,  the  nature  and  situation  of 
the  property  subject  to  the  easement,  and  the  manner  in  which  it 
has  been  used  and  occupied. 

As  said  by  Marshall,  C.  J.,  in  Maxwell  v.  McAtee,  9  B.  Monr. 
21:  "Notwithstanding  such  a  grant,  there  remains  with  the 
grantor  the  right  of  full  dominion  and  use  of  the  land,  except 
80  far  as  a  limitation  to  his  right  is  essential  to  the  fair  enjoyment 
of  the  right  of  way  which  he  has  granted.  It  is  not  necessary  that 
the  grantor  should  expressly  reserve  any  right  which  he' may  exer- 
cise consistently  with  a  fair  enjoyment  of  the  grant.  Such  rights 
remain  with  him,  because  they  are  not  granted.  And  for  the  same 
reason,  the  exercise  of  any  of  them  cannot  be  complained  of  by  the 
grantee,  who  can  claim  no  other  limitation  upon  the  rights  of  the 
grantor,  but  such  as  are  expressed  in  the  grant,  or  necessarily 
implied  in  the  right  of  reasonable  enjoyment." 

In  that  case  it  was  decided  that  "  the  grant  of  a  right  of  way 
oyer  or  through  the  lands  of  an  individual,  dpes  not  imply  that  the 
grantor  may  not  erect  gates  at  the  points,  where  the  way  enters  and 
terminates.^'  That  decision  has  been  approved  by  courts  of  high 
authority  in  other  States.  Bean  v.  Coleman,  44  N.  H.  539;  Garland 
V.  Farbevy  47  N.H.  301;  Houpes^.  Alderson,  22  Iowa,  161;  Bakeman 
v.  Talbot,  31  N.  Y.  366,  370,  371 ;  Huson  v.  Young,  4  Lans.  63. 
The  appellant's  counsel  have  referred  to  Woolrych  on  Ways,  49  (4  L. 
Lib.),  in  which  it  is  said,  "If  a  private  man  have  a  way  over  the  land 
of  another  by  prescription  or  grant,  the  grantor  has  no  right  to  make 
agate  across  the  path,  and  action  on  the  case  will  lie  against  the  tort 
feasor  for  so  doing,"  and  for  this  is  cited  James  v.  Haytoard,  Sir 
Wm.  Jones,  222.  *  The  same  case  is  cited  in  Gale  on  the  Law  of 
Easements,  395m.  There  the  language  of  Sir  Wm.  Jones  is  differently 
stated,  the  words  being  ^^by  prescriptive  grant, ^'  and  not  as  in  Wool- 
rych '*  by  prescription  or  grant. ^^  By  reference  to  the  case  of  James 
Y.  Haytoard  it  appears  that  the  way  there  in  question  was  a  high- 
way; the  plaintiff  over  whose  land  the  way  crossed  erected  a  gate 
thereon;  it  was  broken  down  by  the  defendant  and  the  latter  was 
sued  in  trespass.  The  language  of  Jones,  J.,  with  reference  to 
putting  a  gate  across  a  private  way,  was  used  by  him  in  pronouncing 
his  judgment,  by  way  of  argument  or  illustration,  and  is  too  gen- 
•eral  to  serve  as  an  authority  in  the  present  case.  It  is  clear  that 
the  decision  in  James  y.  Haytoard  has  no  application. 
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It  follows  from  what  has  been  said  that,  in  the  opinion  of  a 
majority  of  the  court,  there  was  no  error  in  granting  the  defend- 
ant's prayer,  and  refusing  the  first  prayer  of  the  plaintiff.  These 
prayers  jn'esent  the  question  of  the  legal  construction  and  effect  of 
the  agreements.  The  second  prayer  of  the  plaintiff  asked  the  court 
to  instruct  the  jury  that  if  they  found  the  gates  erected  by  the 
defendant  interfered  with  the  reasonable  and  convenient  use  of  the 
said  road  by  the  plaintiff,  then  the  jury  ought  to  render  a  verdict 
for  the  i^laintiff.  We  state  the  substance  of  the  prayer,  not  pursu- 
ing its  form.  It  >vas  specially  excepted  to  by  the  defendant, 
**  because  there  was  no  sufficient  legal  evidence  in  the  case  to  show 
that  the  gates  in  question  interfered  with  the  reasonable  or  conven- 
ient use  of  the  road  by  the  plaintiff,  or  otherwise  to  support  the 
hypothesis  of  fact  on  which  said  prayer  is  founded."  The  court 
below  rejected  the  prayer  for  the  reason  stated  in  the  exception, 
and'instructed  the  jury  "  that  under  the  rulings  of  the  court  their 
verdict  must  be  for  the  defendant" 

To  this  instruction  special  exceptions  were  filed  by  the  plaintiff, 
as  follows: 

"  1st.  Because  it  assumes  as  matter  of  fact  that  the  gates  erected 
by  the  defendant  are  necessary  to  the  exercise  of  defendant's  rights 
in  the  premises." 

'^2d.  Because  it  assumes  the  fact  that  the  said  gates  are  usual 
gates,  under  the  circumstances  of  this  case,  as  disclosed  in  the  evi- 
dence." 

''3d.  Because  it  assumes  that  the  lands  of  the  plaintiff  and 
defendant,  affected  by  the  road  in  question  in  this  case,  were,  at 
the  time  of  the  making  of  the  agreements,  and  of  the  grievances 
complained  of,  farm  lands." 

"4th.  Because  it  assumes  that  the  gates  which  the  defendant 
might  be  entitled  to  erect  were  farm  gates." 

*'  5th.  Because  it  assumes  as  matter  of  fact,  that  the  gates  erected 
by  the  defendant,  as  shown  by  the  evidence,  were  usual  and  suflS- 
cient  farm  gates." 

In  our  opinion  there  was  error  both  in  refusing  the  second  prayer 
of  the  plaintiff,  and  in  the  instruction  given  to  the  jury,  to  find 
for  the  defendant. 

The  questions  whether  under  all  the  circumstances  of  the  case, 
as  disclosed  by  the  testimony,  the  gates  were  necessary  to  the 
defendant  for  the  nseful  and  beneficial  occnpation  of  his  land. 
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looking  to  the  situation  of  his  property;  and  whether  the  particu- 
lar gates  complained  of  were  usual  and  proper  under  the  circum- 
stances, and  the  further  question  whether  their  existence  upon  the 
road  interfered  with  the  reasonable  use  of  the  right  of  way  by  the 
plaintiff,  considering  the  situation  of  his  property  and  the  manner 
in  which  it  was  occupied,  and  the  interest  of  the  parties  as  to  the 
mode  in  which  the  right  of  way  was  to  be  used;  these  were  all 
questions  proper  to  be  decided  by  the  jury,  upon  the  evidence  in 
the  case.  On  all  these  questions  testimony  was  offered,  legally 
eufficient  to  bo  submitted  to  the  jury. 

''The  doctrine  that  the  facilities  for  passage,  where  a  private 
right  of  way  exists,  are  to  be  regulated  by  the  nature  of  the  case, 
and  the  circumstances  of  the  time  and  i)lace,  is  very  well  settled  by 
authority.  Hemphill  v.  Oity  of  Boston,  8  Cush.  195;  Cowling  v. 
Hlgginsony  4  M.  &  W.  245.  The  last  case  determines  in  effect  that 
the  extent  of*  the  privilege  created  by  the  dedication  of  a  private 
right  of  passage  depends  upon  the  circumstances,  and  raises  a 
question  for  the  determination  of  the  jury."  Bakeman  v.  Talbot ^ 
31  N.  Y.  370.  Per  Denio,  Judge.  We  refer  also  to  Hawkins  v. 
Carbines,  27  L.  J.  Exch.  44,  and  Huson  v.  Young,  4  Lans.  64. 

Being  of  opinion  that  there  was  error  in  refusing  the  plaintiff's 
second  prayer,  and  in  the  instruction  given  by  the  court  to  the  jury, 
the  judgment  will  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed,  and  neto  trial  ordered. 


Btatb  y.  Philadelphia,  WiLMiKaTON  and  Baltihorb  Eailboab 

Company. 

(45  Md.  861.) 

Taa  on  gT<i99  reeeiptt  of  railroad  companies, 

A  tax  waa  imposed  apon  the  groes  receipts  of  all  railroad  companies  in  lien  of 
all  other  taxes.  Held,  not  a  direct  tax  upon  the  property  of  each  companies 
within  the  meaning  of  the  Constitution,  which  required  all  direct  taxes  on 
property  to  be  equal  and  uniform. 

ACTION  by  the  State  against  the  railroad  company  to  recover  a 
tax  of  one-half  of  one  per  cent  on  its  gross  receipts  between 
certain  dates,  which  tax  was  imposed  upon  all  railroads  in  the  State 
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Id  lieu  of  all  other  taxes^  by  an  acfc  of  the  legislature.  The  opinion 
states  all  the  facts  necessary  to  an  understanding  of  the  material 
part  of  the  judgment. 

Judgment  was  entered  below  for  the  defendant,  and  plaintiff 
appealed. 

John  H.  Handy  and  Charles  J.  Jf.  Quinny  Attorney  General,  for 

appellant 

Thomas  Donaldson  and  J.  Nevett  Sleeky  for  appellee. 

EoBiKSOK,  J.  The  main  questions  presented  by  this  appeal  are, 
first,  whether  the  tax  of  one-half  of  one  per  centum  upon  the  gross 
receipts  of  railroad  companies,  imposed  by  the  act  of  1872,  ch. 
234,  in  lieu  of  all  other  taxes,  is  a  valid  exercise  of  constitutional 
power  ;  and  secondly,  if  so,  whether  the  defendant  corporation  is, 
by  its  charter,  exempt  from  the  payment  of  said  tax. 

The  power  of  the  legislature  to  impose  a  tax  of  this  character 
cannot  be  questioned,  unless  there  is  some  provision  in  the  Consti- 
tution  prohibiting  the  exercise  of  such  power. 

A  tax  upon  the  gross  receipts  of  railroad  companies,  it  is  con- 
tended, is  an  arbitrary  tax  upon  property  levied  without  regard  to 
value,  and  not  being  imposed  upon  all  property  in  the  State,  is  in 
conflict  with  the  Bill  of  Rights,  which  declares: 

"  That  the  levying  of  taxes  by  the  poll  is  grievous  and  oppress- 
ive, and  ought  to  be  prohibited;  that  paupers  ought  not  to  be 
assessed  for  the  support  of  the  government ;  but  every  person  in 
the  State,  or  person  holding  property  therein,  ought  to  contribute 
his  proportion  of  public  taxes  for  the  support  of  the  government^ 
according  to  his  actual  worth  in  real  or  personal  property;  yet  fines, 
duties  or  taxes  may  properly  and  justly  be  imposed  or  laid,  with  a 
political  view  for  the  good  government  and  benefit  of  the  com- 
munity."   Art.  15,  Bill  of  Rights,  Constitution  of  1867. 

This  Article  in  the  Bill  of  Rights  was  not  adopted  for  the  first 
time  by  the  Constitution  of  1867 ;  on  the  contiury,  it  is  to  be 
found  word  for  word  in  the  Constitution  of  1776,  and  in  fact,  in 
every  Constitution  adopted  in  this  State  from  that  time  to  the 
present,  constituting  thus  a  part  of  the  fundamental  law  of  the 
State,  for  just  one  hundred  years  and  relating  to  a  subject  so  vital 
and  important, — the  exercise  of  the  power  of  levying  taxes  for  the 
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support  of  the  government, — we  might  reasonably  suppose  by  this 
time  at  least  its  construction  and  meaning  ought  to  be  beyond  all 
controversy;  and  yet  a  law  is  seldom  passed  for  the  purpose  of 
raising  revenue,  unless  it  be  a  direct  assessment  upon  real  or  per* 
sonal  property,  but  what  the  tax  thereby  imposed  is  claimed  to  be 
in  conflict  with  this  provision  of  the  Constitution. 
V  It  can  hardly  be  necessary  to  say  the  Bill  of  Bights  announced 
no  new  principle  in  regard  to  the  exercise  of  the  power  of  taxation; 
on  the  contrary,  with  a  phraseology  somewhat  varied  but  unirn* 
portant,  it  is  to  be  found  in  every  standard  work  on  the  subject. 

That  every  one  should  contribute  his  proportion  of  the  public 
burdens,  according  to  the  measure  of  his  ability,  and  that  all  taxes 
levied  upon  property  for  the  support  of  the  government  should,  so 
far  as  it  is  practicable,  he  equal  and  uniform,  may  be  considered  as 
a  principle  underlying  the  American  system  of  taxation.  It  was 
to  give  an  authoritative  recognition  of  a  principle  so  just  and 
impartial,  and  which  challenges  universal  assent,  that  the  framers 
of  the  Constitution  of  1776  made  it  a  part  of  the  organic  law  of 
the  State.  Having  denounced  the  levying  of  taxes  by  the  poll  as 
grievous  and  oppressive,  and  recognizing  property,  as  contra- 
distinguished from  the  person,  to  be  the  proper  subject  of  taxation, 
they  declared  that  every  one  ought  to  contribute  his  proportion  of 
taxes  according  to  the  value  of  his  property,  and  in  order  that 
every  one  should  bear  his  just  proportion  and  no  more,  it  follows 
as  a  necessary  corollary  that  all  taxes  levied  upon  property  should  be 
equal  and  uniform  according  to  its  actual  value.  In.  6ther  words, 
that  the  legislature  should  not  impose  a  tax  upon  the  property  of 
one  person  at  one  rate,  and  upon  the  property  of  another,  at  a  dif- 
ferent rate.  But  beyond  this,  it  was  not  the  purpose  of  the  framers 
of  the  Constitution,  nor  of  the  people  who  adopted  it,  to  restrict 
or  limit  the  legislature  in  the  exercise  of  the  power  of  taxation. 

"  The  power  of  taxing  the  people  and  their  property,"  say  the 
Supreme  Court,  ^^  is  essential  to  the  very  existence  of  government, 
and  may  be  legitimately  exercised  on  the  objects  to  which  it  ifl 
applicable,  to  the  utmost  extent  to  which  the  government  may 
choose  to  carry  it  The  only  security  against  abuse  of  this  power 
is  found  in  the  structure  of  the  government  In  imposing  a  tax, 
the  legislature  acts  upon  its  constituents.  This  is  in  general  a 
sufficient  security  against  erroneous  and  oppressive  taxation.'' 
MaCullough  v.  Maryland,  4  Wheat  429. 
Vol.  XXIV.  —  65 
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We  must  not  forget,  too,  that  the  Article  in  the  Bill  of  Rights 
was  first  adopted  in  1776,  just  after  the  beginning  of  the  War  for 
Independence.  No  human  wisdom  could  foresee  the  result  of  that 
great  contest,  nor  to  what  extent  the  necessities  of  the  State  might 
require  the  exercise  of  the  power  now  under  consideration,  and  we 
can  hardly  presume  that  the  wise  men  who  framed  that  instru- 
ment intended  to  limit  the  power  of  the  legislature  in  regard  to 
it  beyond  what  they  have  plainly  expressed.  And  in  order  to  pre- 
yent  any  misconstruction,  they  declared  that,  in  addition  to  taxes 
upon  property,  other  taxes  might  be  levied  "  for  the  good  govern- 
ment and  benefit  of  the  community." 

Without  extending  this  opinion  by  a  review  of  the  several  cases, 
in  which  this  Article  of  the  Bill  of  Rights  has  been  considered,  it 
is  sufficient  to  say  they  go  to  the  extent  of  holding,  and  no  further, 
that  when  taxes  are  laid  directly  upon  property ^  tliey  must  be  eqttal 
atid  uniform  upon  all  property  in  the  State. 

In  the  late  case  of  Tlie  State  v.  The  Cumberland  and  Pennsyl- 
vania Railroad  Company,  40  Md.  22,  a  tax  upon  all  coal  mined  in 
the  State  for  transportation,  was  held  by  a  majority  of  this  court 
to  be  a  direct  tax  on  property,  and  not  being  imposed  upon  all 
property  in  the  State,  it  was  declared  to  be  in  conflict  with  the  Bill 
of  Rights.  The  protection  afforded  by  the  Constitution,  say  the 
court,  "  Consists  in  the  equality  and  uniformity  required,  whereby 
one  person  shall  not  be  taxed  more  nor  less  than  another,  because 
he  may  happen  to  own  a  different  species  of  property  from  that 
owned  by  another." 

The  question  then  on  this  branch  of  the  case  resolves  itself  into 
this,  is  a  tax  upon  the  gross  receipts  of  railroad  companies,  in  lieu 
of  all  other  taxes  to  be  paid  by  them,  a  direct  tax  upon  the  prop- 
erty of  such  companies,  within  the  meaning  of  the  Bill  of  Rights? 
We  say  it  is  not.  It  is  neither  levied  upon  the  capital  stock  nor 
upon  their  property,  in  the  sense  in  which  the  term  "  property  "  is 
used  in  the  Constitution.  Gross  receipts,. it  is  true,  when  received, 
may  be  considered  as  the  property  of  such  companies,  just  as  a 
person's  income  may  be  considered  his  property  when  paid  to  him. 
But  it  will  hardly  be  contended,  that  an  income  tax  is  a  direct  tax 
upon  property  within  the  meaning  of  the  Bill  of  Rights.  Prop- 
erly speaking,  the  tax  is  not  imposed  upon  the  gross  receipts;'they 
are  referred  to,  not  as  descriptive  of  the  subject  to  be  taxed,  but 
merely  as  furnishing  the  basis  of  ascertaining  the  amount  of  tax 
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to  be  paid.  If  tliea  it  is  not  a  tax  upon  property>  what  is  it  ?  We 
say  it  is  a  tax  upon  the  fratichise  of  railroad  companies,  measured 
by  the  extent  of  their  business. 

A  franchise  is  a  special  privilege  conferred  by  the  State  on  cer- 
tain persons^  and  which  does  not  belong  to  them  of  common  right, 
and  although  the  franchises  of  a  company  may  be  considered  in 
one  sense  property,  and  valuable  property,  yet  they  are  not  prop- 
erty in  the  meaning  of  that  term,  as  used  in  the  Bill  of  Rights. 

That  there  is  a  wide  distinction  between  a  tax  upon  the  fran- 
chises of  a  corporation,  and  a  tax  upon  its  property,  we  think  is 
fully  sustained  both  upon  principle  and  authority.  In  Ooiie  v.  Tlie 
Society  for  Savings.  32  Conn.  173,  the  defendant  corporation  had 
invested  a  large  amount  of  its  deposits  in  government  securities, 
which  were  exempt  from  State  taxation.  The  legislature  of  that 
State  imposed  a  tax  of  three-fourths  of  one  per  cent  on  the  total 
amount  of  deposits  in  such  institutions,  and  it  was  held  to  be  a  tax 
upon  the  corporation,  and  not  a  tax  upon  its  property.  As  a  tax 
on  property,  it  was  admitted  that  the  act  could  not  be  sustained, 
because  the  property  of  the  bank  was  invested  in  government 
securities.  Mr.  Justice  McCurdy,  in  delivering  the  opinion  of 
the  court,  says  :  **  The  tax  is  not  imposed  on  the  securities  but  on 
the  bank,  and  it  is  not  imposed  on  the  bank  because  of  its  holding 
the  securities,  but  in  consequence  of  its  doing,  under  the  favor  of 
the  State,  certain  business  which  that  favor  renders  profitable. 
The  tax  is  a  payment  for  the  benefit  The  tax  stands  upon  the 
same  ground  as  that  collected  of  an  insurance  agent  or  an  auc- 
tioneer, as  before  referred  to." 

The  judgment  in  this  case  was  affirmed  by  the  Supreme  Court 
of  the  United  States.     Mr.  Justice  Clifford  says: 

'^  Nothing  can  be  more  certain  in  legal  decision,  than  that  the 
privileges  and  franchises  of  a  private  corporation,  and  all  trades 
and  avocations  by  which  citizens  acquire  a  livelihood,  may  be  taxed 
by  a  State  for  the  support  of  the  State  government."    6  Wall.  625. 

In  the  case  of  The  Commonwealth  v.  Provident  Institution  for 
Savings,  12  Allen,  312,  it  was  contended  that  a  tax  upon  the  depos- 
its of  savings  banks  was  unconstitutional  because  it  was  an  arbi- 
trary tax  upon  the  property  of  a  certain  class  of  corporations  only, 
and  not  laid  uniformly  upon  all  property  in  the  State,  but  it  was 
held  by  the  court  to  be  a  tax  upon  the  franchise  of  such  corpora- 
tions and  not  upon  their  property.     Upon  appeal  to  the  Supreme 
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Court  of  the  United  States,  the  judgment  in  this  case  was  also 
sustained.    6  Wall.  630. 

And  coming  down  to  the  late  case  of  the  Delaware  Railroad  Tax, 
18  Wall.  206,  we  find  that  a  tax  imposed  by  the  legislature  of  Dela- 
ware, of  one-fourth  of  one  per  cent  upon  the  actual  cash  Talue  of 
every  share  of  the  capital  stock  of  railroad  companies,  was  held  to 
be  a  tax  upon  ihe  corporation,  and  not  n^n  its  property.  In  deliy- 
ering  the  opinion  of  the  court,  Mr.  Justice  Fields  says: 

"  The  tax  is  neither  imposed  upon  the  shares  of  the  individual 
stockholders,  nor  upon  the  property  of  the  corporation,  but  is  a 
tax  upon  the  corporation  itself,  measured  by  a  percentage  upon 
the  cash  value  of  a  certain  proportional  part  of  the  shares  of  its 
capital  stock. 

Nor  is  there  any  thing  in  the  case  of  The  State  Tax  on  Bailwaj 
Oross  Receipts,  15  Wall.  284,  in  conflict  with  these  views.  There  it 
was  contended,  that  a  tax  imposed  by  the  legislature  of  Pennsyl- 
vania upon  the  gross  receipts  of  railroad  companies  was  a  tax  upon 
transportation,  and,  therefore,  in  conflict  with  the  Constitution  of 
the  United  States,  which  confers  upon  Congress  the  exclusive 
power  to  regulate  inter-State  commerce.  And  although  the  court 
speaks  of  gross  receipts  when  received  by  the  company  and  ming- 
led with  its  property  as  property  belonging  to  the  company,  yet 
we  understand  the  court  as  deciding  the  tax  to  be  in  fact  levied 
'^  upon  the  railroad  company,  measured  in  amount  by  the  extent 
of  its  business  or  the  degree  to  which  its  franchise  is  exercised." 

Being  of  opinion,  then,  that  the  tax  upon  gross  receipts  of  rail- 
road companies,  imposed  by  the  act  of  1872,  is  a  tax  upon  the  fran- 
chise of  such  companies,  dnd  not  upon  their  property,  as  that  term 
is  used  in  the  Bill  of  Rights,  we  come  to  the  question  whether  the 
defendant  corporation  is  exempt  from  the  payment  of  said  tax. 

[The  court  decided  that  the  defendant  was  exempt  as  to  a  part 
of  its  road,  but  not  as  to  the  other  parts.  This  portion  of  the 
opinion  simply  construes  the  charters  of  the  several  companies 
from  which  the  defendant  was  composed.] 

Alyey,  J.,  dissented. 

Judgment  reversed. 


^ 
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(MMd.  86T.) 
StcUiUe  of  limUcUionS'^Fraud  —  Oonee(Ument  of, 

A  statute  provided  that  ''where  a  party  haa  a  eanse  of  action  of  which 
he  haa  been  kept  in  ignorance  by  the  fraud  of  the  adverse  party/'  the  statute 
of  limitations  should  not  begin  to  run  until  the  fraud  was  discovered.  Held, 
that  where  the  cause  of  action  was  the  fraud  of  the  defendant,  the  mere 
concealment  by  him  of  such  fraud  as  sufficient  to  prevent  the  running  of 
the  statute  of  limitations. 

ACTION  for  deceit.    The  opinion  states  the  case.  Verdict  and 
judgment  for  the  defendant.     The  plaintiff  appealed. 

Charles  Marshdlly  for  appellant. 

&  T.  WalliSy  for  appellee. 

BoBiNSOKy  J.  This  is  an  action  for  deceit,  brought  by  the  ap- 
pellant against  the  appellee^  to  recover  damages  for  an  alleged 
fraud,  by  which  the  former  was  induced  to  assign  to  the  latter  his 
interest  in  the  firm  of  Skinner,  Neale  &  Co.,  of  which  they  had 
both  been  members. 

The  defendant  pleaded  non  cul.,  and  the  Statute  of  Limitations. 
Issue  was  joined  on  the  plea  of  not  guilty,  and  to  the  plea  of  the 
statu te,  the  plaintiff  replied : 

'^  That  he  was  kept  in  ignorance  by  the  fraud  of  the  defendant 

for  a  long  time  of  the  cause  of  action  which  he  had  against  the 

defendant,  and  that  he  brought  his  action  within  three  years  from 

the  time  at  which  he  could,  with  usual  and  ordinary  diligence,  hare 

)  discovered  the  fraud." 

Issue  was  joined  on  the  replication,  and  the  court  below  rejected 
the  several  prayers  offered  by  the  plaintiff,  and  instructed  the  jury 
that  he  had  offered  no  evidence  legally  sufficient  to  maintain  the 
replication,  and  their  verdict  must  be  for  the  defendant. 
^  We  understood  the  appellee  to  contend  that,  although  the  plain- 

was  injured  by  fraud  practiced  on  the  part  of  the  defendant. 
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and  such  fraud  was  not  discovered  by  him  within  three  years  before 
the  institution  of  this  suit,  yet,  in  order  to  support  the  replication, 
it  was  necessary  to  prove  some  other  distitict  fraud  on  the  part  of 
the  defendant,  whereby  the  plaintiff  was  kept  in  ignorance  of  his 
cause  of  action ;  and  that  tlie  mere  concealment  of  the  original 
fraud  from  the  plaintiff  to  ill  not  he  sufficient. 

The  replication  was  filed  under  the  act  of  1868,  ch.  357,  which 
provides  that — 

"  In  all  actions  to  be  hereafter  brought  where  a  party  has  a  cause 
of  action,  of  which  he  has  been  kept  in  ignorance  by  the  fraud  of 
the  adverse  party,  the  right  to  bring  the  suit  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  such  fraud  shall  or  with 
usual  and  ordinary  diligence  might  have  been  known  or  discovered." 
Here  then  is  a  remedial  act,  passed  for  the  purpose  of  enabling 
parties  in  actions  at  law,  to  set  up  the  fraud  of  the  defendant,  in 
order  to  avoid  a  plea  of  limitations,  and  if  there  be  any  difficulty  in 
its  construction,  an  examination  of  the  law  on  the  subject,  as 
recognized  by  courts  of  equity  and  courts  of  law  at  the  time  the 
act  was  pasaed,  may  aid  us  in  determining  what  the  legislature 
meant 

And  to  this  end,  we  deem  it  unnecessary  to  review  the  many 
cases  in  which  the  subject  has  been  considered  by  courts  of  equity, 
for  we  think  one  may  safely  say,  it  is  well  settled  by  such  courts, 
that  where  a  party  has  been  injured  by  the  fraud  of  another,  and 
such  fraud  is  concealed,  or  is  of  such  character  as  to  conceal  itself 
whereby  the  injured  party  remains  in  ignorance  of  it  without  any 
fault  or  want  of  diligence  on  his  part,  the  bar  of  the  statute  does 
not  begin  to  run,  until  the  fraud  is  discovered,  though  there'be  no 
special  circumstances  or  efforts  on  the  part  of  the  party  commit- 
ting the  fraud  to  conceal  it  from  the  knowledge  of  the  other  party. 
Booth  V.  Lord  Warringtony  4  Brown's  Parliamentary  Cases,  163 ; 
South  Sea  Co.  v.  Wymondsell,  3  Peere  Williams,  143  ;  Hovenden  v. 
Lord  Annesley,  2  Schoales  &  Lefroy,  634 ;  Sherwood  v.  SutioUy  5 
Mason,  143  ;  2  Swanst.  62  ;  Petre  v.  Petre,  1  Drewry,  393 ;  Lang- 
ley  V.  Fisher i  9  Beav.  90 ;  Lewis  v.  Thomas,  3  Hare,  26  ;  Bailey  v. 
Qlover,  21  Wall.  (U.  S.)  346.  And  this  is  the  rule,  too,  when 
such  courts  are  dealing  with  legal  demands,  in  regard  to  which 
•they  obey  strictly  the  very  terms  oftlis  Statute  of  Limitaiions. 

Whether  a  party  can  rely  upon  the  fraud  of  the  defendant,  in 
an  action  at  law,  to  avoid  the  operation  of  the  statute,  is  a  question 
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in  regard  to  which  there  is  some  conflict  of  decision  in  this  coun- 
try. Some  courts  hold  that  the  equitable  principles  upon  which 
fraud  is  allowed  in  equity  in  such  cases  are  not  applicable  in 
actions  at  law.  Others,  on  the  other  hand,  maintain  that  the 
Statute  of  Limitations  was  intended  to  suppress,  and  not  to  be 
used  as  a  shield  for  fraud,  and  that  whenever  a  party  is  injured  by 
the  fraud  of  another,  and  such  fraud  is  concealed  from  him,  the 
statute  does  not  begin  to  run  until  he  has,  or  might  with  ordinary 
diligence  have  discovered  the  fraud.  Such  cases,  they  hold,  are 
not  within  the  meaniug  and  operation  of  the  statute,  and  the 
injured  party  may  rely  upon  fraud  in  a  court  of  law  as  well  as  in 
a  court  of  equity.  Turnpike  Co.  v.  Fieldy  3  Mass.  201  ;  Welles  v. 
Fishy  3  Pick.  74  ;  Jones  v.  Conoway,  4  Yeates,  109 ;  Bush  v.  Barr, 

1  Watts,  110;  Pennoch  v.  FreemaUy  id.  401  ;  Mitchell  v,  Thomp- 
son,  1  McLean,  96 ;  Carr  v.  Hilton,  1  Curtis,  390  ;  Bowman  v. 
Sanborn,  18  N.  H.  208;  Cole  y.McOlathry,  9  Greenleaf,  131 ;  Mor- 
ton  y.Chandler,  8  id.  9;  McDowells.  Young,  12  Serg. &Rawle,  128; 
Harrisburgh  Bank  v.  Forster,  8  Watts,  12. 

It  has  been  questioned  whether  the  English  cases  go  to  the 
extent  of  deciding  that  a  party  may  reply  fraud  to  a  plea  of  lim- 
itations in  an  action  at  law,  and  although  the  question  was  not 
directly  raised  by  the  pleadings  in  Bree  v.  Holbech,  2  Doug.  666  ; 
Clarh  V.  Hotigham,  3  Dowling  &  Ryland,  322,  and  Granger  y. 
Oeorge,  5  Bam.  &  Ores.  149,  yet  it  is  clear  from  what  was  said  by 
the  several  judges  in  these  cases,  that  a  replication  of  fraud  would 
have  been  suflScient. 

Lord  Mansfield  said:  **  There  may  be  cases,  too,  which  fraud 
will  take  out  of  the  Statute  of  Limitations."    Doug.  664. 

Bayley,  J. :  **The  question  how  far  fraud  may  prevent  the 
operation  of  the  Statute  of  Limitations  does  not  properly  arise  in 
this  case.  In  order  to  take  advantage  of  fraud,  there  should  have 
been  a  special  replication." 

Best,  J. :  "  To  the  next  question,  it  has  been  answered  that 
fraud  prevents  the  operation  of  the  Statute  of  Limitations.  It  is 
not  necessary  to  decide  that  now,  but  I  think  that  I  would  have 
done  so,  had  the  replication  raised  the  point."    Clark  v.  Hougham, 

2  B.  &  C.  149. 

In  this  State  it  was  held  in  the  case  of  the  negro  Franklin,  8 
Gill,  331,  that  fraud  could  not  be  replied  to  a  plea  of  limitations 
in  an  action  at  law,  and  it  is  obvious,  we  think,  that  the  act  of  1868 
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was  passed  for  the  purpose  of  enabling  parties  to  set  up  the  fraud 
of  the  defendant  in  a  court  of  law  as  well  as  m  a  court  of  equity. 

Unless  then  the  terms  of  the  act  plainly  show  a  contrary  inten* 
tion,  it  is  but  fair  to  presume,  the  legislature  meant  that  the 
nature  and  character  of  the  fraud  which  a  party  was  thus  allowed 
to  plead,  should  be  governed  by  the  well-settled  rules  of  law  on  the 
subject,  as  recognized  by  courts  of  equity  and  courts  of  ]aw,  at  the 
time  when  the  act  was  passed.  The  inquiry  then  is,  whether 
the  language  of  the  act  requires  or  justifies  a  contrary  construction. 

It  says,  it  is  true,  *^ cause  of  action  of  which"  a  party  "has 
been  kept  in  ignorance  by  the  fraud  of  the  adverse  party."  Does 
this  mean,  however,  that  in  all  cases  a  party  must  commit  a  fraud 
distinct  from,  and  independent  of,  the  original  fraud,  for  the  pur- 
pose of  keeping  the  injured  party  in  ignorance  of  his  cause  of 
action,  and  that  the  mere  concealment  of  the  fraud  is  insufficient? 
We  think  not  Where  one  practices  fraud  to  the  injury  of  another, 
the  subsequent  concealment  of  it  from  the  injured  party  is  in  itself 
a  fraudy  and  if  he  is  thereby  kept  in  ignorance  of  his  cause  of 
action,  he  is  kept  in  ignorance  by  the  "fraud  of  the  adverse 
party." 

The  principle  upon  which  it  has  been  held  that  cases  of  this 
kind  are  not  within  the  Statute  of  Limitations  is,  that  it  would  not 
only  be  subversive  of  good  morals,  but  contrary  to  the  plainest 
principles  of  justice,  to  permit  one  practicing  a  fraud  and  then 
concealing  it,  to  plead  the  statute,  when,  in  fact,  the  injured  party 
did  not  know,  and  could  not  with  reasonable  diligence  have  dis- 
covered the  fraud.  And  to  require  the  plaintiff  in  all  cases  to 
prove  a  distinct  and  independent  fraud  in  addition  to  the  original 
fraud,  whereby  a  party  is  injured,  and  that  the  subsequent  conceal- 
ment of  the  fraud  is  insufficient,  would  in  a  great  measure  defeat 
what  we  understand  the  legislature  meant.  For  if  the  narrow 
construction  contended  for  be  correct,  and  a  party  succeeds  in  get- 
ting the  property  of  another  through  fraudulent  representations, 
and  concealed  the  fraud  until  limitations  operate  as  a  bar  to  the 
action,  the  injured  party  would  be  without  remedy,  although  he 
did  not  know  of  the  fraud  and  could  not  by  reasonable  diligence 
have  discovered  it.  We  cannot  suppose  the  legislature  intended 
thus  to  restrict  the  operation  of  a  remedial  statute,  nor  do  we  think 
the  terms  of  it  require  such  a  construction. 

And  when  it  is  said  in  2  Oreenleaf's  Evidence,  §  448,  that  it 
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^^  must  be  alleged  or  proved  not  only  that  the  plaintiff  did  not 
know  of  the  existence  of  his  cause  of  action,  but  the  defendant 
had  practiced  fraud  in  order  to  prevent  the  plaintiff  from  obtain- 
ing knowledge  at  an  earlier  period,"  we  do  not  understand  the 
author  as  meaning  that  the  subsequent  concealment  of  the  fraud, 
whereby  the  injured  party  was  kept  in  ignorance  of  his  cause  of 
action,  would  not  be  sufficient. 

On  the  contrary,  the  cases  cited  in  support  of  the  text  cleariy 
show  the  author  did  not  mean  to  be  understood  in  the  sense  con- 
tended for  by  the  appellee. 

In  the  case  of  Sherwood  v.  Sution  5  Mason  143,  referred  to  by 
Greenleaf,  Judge  Story  says 

*'  The  point  is  not  whether  mere  ignorance  of  the  fact  on  the 
part  of  the  plaintiff  ought  to  remove  the  bar,  but  whether  it  is 
ignorance,  resulting  from  the  fraudulent  concealment  of  the  fact 
by  the  defendant,  ought  to  have  that  effect." 

And  so  in  Massachuseits  Turnpihe  Co.  v.  Fields  3  Mass  201, 
Fabsoks,  G.  J. ,  says  : 

^^  The  delay  in  bringing  this  suit  is  owing  to  the  fraud  of  the 
defendant,  and  the  cause  of  action  against  him  ought  not  to  be 
considered  as  having  accrued  until  the  plaintiff  could  obtain  the 
knowledge  that  he  had  a  cause  of  action.  If  this  knowledge  is 
fraudulently  concealed  from  him  by  the  defendant,  we  should  vio- 
late a  sound  rule  of  law,  if  we  permitted  the  defendant  to  avail 
himself  of  his  own  fraud." 

These  and  other  cases  cited  in  support  of  the  text  show  that  it 
is  not  liable  to  the  construction  now  placed  upon  it  by  the  appellee. 
Bree  v.  Holhech,  2  Doug.  654  ;  Clark  v.  Hougham,  2  B.  &  C.  149 ; 
Welles  V.  Fish,  3  Pick.  74  ;  JoTies  v.  Conoway^  4  Yeates,  109  j 
Troup  V.  Smith,  20  Johns.  40. 

If  then  the  plaintiff  was  induced  to  assign  to  the  defendant  his 
interest  in  the  firm  of  Skinner,  Neale  &  Co.,  by  fraud  practiced 
upon  him  by  the  defendant,  and  such  fraud  was  concealed  from 
him  by  the  defendant,  whereby  he  was  kept  in  ignorance  of  his 
cause  of  action,  then,  in  the  language  of  the  act  of  1858,  his  right 
to  bring  the  suit  shall  be  deemed  to  have  first  accrued  at  the  time 
when  such  fraud  shall  or  with  usual  and  ordinary  diligence  might 
have  been  discovered. 

Such  being  our  construction  of  the  act  of  1868,  the  only  remain- 
ing question  is,  whether  the  court  was  right  in  taking  the  case  from 
Vol.  XXIV  —  66 
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tho  jury.  In  so  doiug,  the  court  said,  admitting  all  the  evidence 
offered  by  the  plaintiff  to  be  true,  and  adding  thereto  every  infer- 
ence that  might  be  fairly  and  legitimately  deduced  therefrom,  it 
was  insufficient  to  support  the  replication. 

We  have  carefully  examined  the  proof  to  be  found  in  the  record, 
and  without  intimating  an  opinion  in  regard  to  the  weight  of  it, 
we  think  it  was  legally  sufficient  to  warrant  the  court  in  submit- 
ting the  case  to  the  finding  of  the  jury. 

We  see  no  objection  to  the  plaintiff's  first  prayer,  but  the  second 
does  not,  in  our  judgment,  submit  to  the  jury,  fully  and  distinctly, 
all  the  facts  relied  on  to  prove  the  alleged  fraud.  We  do  not 
understand  the  plaintiff  as  contending  that  the  manner  in  which 
the  notes  were  obtained  by  the  defendant,  and  the  subsequent 
threat  to  have  them  protested,  were  in  themselves  sufficient,  but 
that,  taken  in  connection  with  the  alleged  false  representations  that 
the  notes  had  been  sent  by  the  holders  thereof  to  the  bank  for  col- 
lection, and  that  they  would  be  protested  in  case  of  non-payment, 
together  with  other  facts  offered  in  evidence,  were  sufficient  to 
prove  a  plan  deliberately  and  fraudulently  conceived  by  the  de- 
fendant, and  successfully  carried  into  execution,  whereby  the 
plaintiff  was  induced  to  transfer  his  interest  in  the  firm  of  Skinner, 
Neale  &  Co.  to  the  defendant. 

Being  of  opinion  that  the  court  erred  in  refusing  the  plaintiff's 
first  prayer,  and  granting  the  first  prayer  of  the  defendant,  the 
judgment  will  be  reversed  and  a  new  trial  awarded. 

Judgment  reversed^  and  new  trial  awarded. 


The  Laflik  a.kd  Rakd  Powder  Compaky  v.  Sinsheimek. 

(46  Md.  81&) 

CorporatwM — ImpeacMng  wtUdUp  of  incorperaUen, 

The  validity  of  the  incorporation  of  a  company  cannot  be  impeached  in  an 
action  bj  third  parties,  by  proving  aliunde  the  certificate  of  incorporation 
that  certain  prerequisites  of  the  law  have  not  been  complied  with. 

Plaintiffs  brought  an  action  against  the  individual  members  of  a  coiporatioa 
to  charge  them  with  the  value  of  goods  sold  and  delivered  to  the  corpora- 
tion, upon  the  ground  that  they  were  not  legally  incorporated  by  leaoon  of 
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non-compliance  with  cenaln  statutorj  requirements  The  certificate  of 
incorporation  was  regular  on  its  face,  and  was  authenticated  in  such  manner 
as  to  he,  hy  statute,  evidence  of  tbe  existence  of  tbe  corporation.  HM^  that 
the  yalidity  of  the  corporation  could  not  be  questioned  in  such  an  action. 

ACTION  of  assumpsit.     The  opinion  states  the  case.     Verdict 
and  judgment  for  the  defendants.     Plaintiff  appealed. 

Charles  MarsJiall,  for  appellant.  , 

Isador  Rayner,  for  appellees. 

Breht^  J.  This  is  an  action  of  assumpsit  to  recover  from  the 
appellees  for  merchandise  sold^  and  for  which  it  is  claimed  they 
are  personally  liable.  The  declaration  contains  three  counts  :  the 
first,  for  goods  sold  and  delivered ;  the  second,  for  money  found 
due  on  an  account  stated ;  and  the  third  is  a  special  count. 

It  is  very  full  and  lengthy,  but  alleges  in  substance,  that  the 
defendants,  pretending  there  was  a  company  duly  incorporated 
under  the  laws  of  West  Virginia,  by  the  name  of  the  Lancaster 
Furnace  and  Mining  Company,  induced  the  plaintiff  to  sell  certain 
goods  to  said  company;  that  the  plaintiff  afterward  discovered 
that  the  company  was  not  in  fact  incorporated  ;  that,  for  reasons 
which  are  specially  set  out,  the  necessary  acts  and  proceedings  to 
constitute  a  valid  incorporation  under  the  laws  of  West  Virginia 
had  not  been  performed  and  taken  ;  that  the  said  pretended  cor- 
poration was  but  a  voluntary  unincorporated  association,  the  mem- 
bers of  which  are  personally  liable  for  the  goods  sold  to  them  under 
the  name  of  the  pretended  company,  and  which  goods  were  in  fact 
received  by  the  defendants. 

The  defendants  pleaded  that  they  were  not  indebted  as  alleged, 
and  that  they  did  not  promise  as  alleged. 

The  incorporation  of  the  defendants  under  the  laws  of  West  Vir- 
ginia was  placed  in  evidence,  and  proof  offered,  tending  to  show 
that  certain  requirements,  which  the  appellant  claims  were  con- 
ditions precedent  to  the  incoi-poration  of  the  defendants,  had  not 
been  complied  with.  It  was  also  proved  that  the  goods  had  been 
sold  and  charged  to  the  Lancaster  Furnace  and  Mining  Company, 
and  that  no  claim  for  them  had  been  made  against  the  defendants 
personally,  until  after  the  failure  of  that  company. 

The  plaintiff  presented  two  prayers,  both  of  which  involved  the 
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valid  incorporation  of  this  company.     But  the  court  rejected  them^ 
and  instructed  the  jury  : 

Mrst,  that  there  is  no  evidence  upon  which  the  jury  can  find 
for  the  plaintiff  on  the  first  or  second  count  in  the  narr. 

Second,  that  the  plaintiff  having  given  in  evidence  the  statutes 
of  West  Virginia,  under  which  the  Lancaster  Furnace  and  Mining 
Company  claims  to  have  been  incorporated,  and  the  certificate  of 
the  secretary  of  State  of  said  State,  declaring  the  existence  of  said 
corporation,  it  is  incompetent  for  this  court  to  inquire  collaterally 
into  the  validity  of  said  corporation,  and  the  plaintiff  cannot 
recover  upon  the  third  and  fourth  counts  in  the  narr. 

To  these  instructions  by  the  court,  and  to  the  rejection  of  its 
prayers,  the  appellant  has  excepted. 

There  has  been  no  error  alleged  in  the  argument,  in  the  first 
instruction  granted,  and  we  do  not  understand  the  appellant  as 
controverting  its  correctness.  The  real  question  in  the  case  is  pre- 
sented upon  the  second  instruction. 

If  the  view  of  the  law,  as  there  expressed,  is  right,  the  rejection 
of  the  instmctions  asked  for  on  the  part  of  the  appellant  follows 
as  a  matter  of  course. 

As  already  seen,  the  incorporation  of  this  company,  by  the  name 
of  the  Lancaster  Furnace  and  Mining  Company,  was  obtained 
under  the  general  corporation  laws  of  West  Virginia,  in  which 
State  its  operations  as  a  mining  and  manufacturing  company  were 
to  be  carried  on.  We  have  carefully  compared  the  certificates  of 
its  incorporation,  authenticated  by  the  secretary  of  State  and  the 
seal  of  West  Virginia,  with  the  requirements  of  the  laws  of  that 
State,  and  we  find  that  it  is  in  all  respects,  in  matter  of  form,  in 
accordance  with  their  provisions.  Code,  West  Va.,  ch.  54,  §§  6,  7, 
8,  9  and  10,  and  ch.  53,  §  62.  The  certificate,  which  is  the  charter 
giving  to  this  company  a  corporate  existence,  discloses  therefore  no 
error  upon  the  face  of  it,  and  is  before  us  authenticated  in  such 
manner  as  is  declared  in  the  10th  section  of  the  law  above  referred 
to,  shall  be  sufficient  evidence  of  the  existence  of  the  corporation. 

Thus  formally  incorporated,  it  went  into  active  operation,  under 
its  corporirte  name,  became  the  owner  of  land,  constructed  buildings 
and  apparatus  proper  and  necessary  to  accomplish  the  purposes  of 
its  organization,  and  while  thus  actively  engaged,  the  goods  men- 
tioned in  the  7iarr.  were  sold  and  delivered  to  it  by  the  appellant. 

Can  the  validity  of  its  incorporation  be  attacked  in  this  suit,  bj 
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proving  aliunde  the  certificate  of  its  incorporation,  that  certain 
prerequisites  of  the  law  had  not  been  in  good  faith  complied  with  ? 
We  have  found  no  case  which  has  allowed  this  to  be  done  in  a  col- 
lateral proceeding  such  as  the  present.  The  rule  seems,  from  all 
the  authorities,  to  be  well  established,  that  the  courts  arc  bound  to 
regard  a  company  incorporated  according  to  all  the  required  forms 
of  law,  as  a  corporation,  so  far  as  third  parties  are  concerned,  until 
it  is  dissolved  by  a  judicial  proceeding  on  behalf  of  the  government 
that  created  it.  In  the  case  of  The  Proprietors  of  Charles  River 
Bridge  v.  Proprietors  of  Warren  Bridge  and  others,  7  Pick.,  it  is 
said  on  page  371,  where  the  question  of  fraud  in  the  procurement 
of  an  extension  of  the  charter  of  Charles  Eiver  Bridge  is  consid- 
ered, "  if  fraud  was  practiced,  the  charter  could  be  revoked  only 
upon  a  process  of  qtw  warranto,  ♦  ♦  ♦  The  defendants  cannot 
take  advantage  of  the  supposed  false  representations.  A  man 
passing  over  the  bridge  might  as  well  refuse  on  the  same  ground 
to  pay  the  toll."  So,  in  Jones  v.  Dana,  24  Barb.  399,  it  is  said, 
"if  the  company  has  in  form  a  charter  authorizing  it  to  act  as  a 
body  corporate,  and  was  in  fact  in  the  exercise  of  its  corporate 
powers  at  the  time  of  its  dealing  with  the  plaintiffs,  then  it  was  to 
them  and  all  third  persons  a  corporation  de  facto,  and  the  validity 
of  its  corporate  existence  can  only  be  tested  by  proceedings  in 
behalf  of  the  people,"  and  7  Wend.  653,  6  Cow.  23,  and  9  id. 
194,  are  cited  as  authorities.  See,  also,  The  River  Navigation  Co, 
V.  Neal,  3  Hawks.  620 ;  Turnpike  Road  Co,  v.  McConahy,  16  Serg. 
&  R.  145 ;  StaU  v.  Carr,  5  N.  H.  371 ;  S.  £  T.  Railroad  Co.  v. 
Tipton,  5  Ala.  787;  Duke  v.  Cahawba  Navigation  Co,,  16  id.  372. 
The  present  appellant  stands  in  this  case  in  the  attitude  of  a 
third  person  to  the  company  in  question,  and  cannot  in  the  man- 
ner attempted,  and  by  the  proof  offered,  impeach  its  corporate 

.  existence.     It  has  been  clothed  with  all  the  forms  of  a  corporation 

'  by  the  laws  of  a  neighboring  State,  and  was  in  the  exercise  and 

use  of  the  franchises  conferred  upon  it.    It  was  a  corporation  de 

'  facto  at  the  time  the  goods  were  sold  and  delivered  to  it  by  the 

appellant,  and  its  existence  as  a  corporation  cannot  be  collaterally 
drawn  into  question. 

To  permit  a  recovery  against  the  defendants,  and  thereby  to  say 
that  they  are  to  be  regarded  in  law  as  a  voluntary  unincorporated 

)  association,  would  be  a  departure  from  all  the  cases.    The  debt 

was  not  created  with  them  individually,  but  with  a  company  act- 
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ing  under  a  formal  iiiporporation,  and  in  the  exercise  of  its  corpo- 
rate powers.  This  appellant  dealt  with  it  and  gave  it  credit  as  a 
corporation.  If  its  assets  are  not  ample  to  pay^  it  is  the  misfor- 
tune of  the  creditor.  The  exhibition  of  its  incorporation,  duly 
and  properly  authenticated,  has  been  a  sufficient  answer  to  the 
claim  preferred  against  these  defendants,  and  so  far  as  third  parties 
are  concerned,  it  must  be  regarded  as  a  corporation  until  it  is  other- 
wise declared  in  a  judicial  proceeding  on  behalf  of  the  government 
that  created  it. 

The  Superior  Court  of  Baltimore  city  was,  therefore,  in  our 
opinion,  right  in  rejecting  the  prayers  of  the  appellant  and  in 
granting  the  instruction  that  the  plaintiff  could  not  recover  under 
the  special  count  in  the  declaration. 

As  the  instructions  of  the  court  are  without  error,  the  judgment 

will  be  affirmed. 

Judgment  affirmed. 


SoHiKDBL  V.  Gates. 

(46  Md.  604.) 

Statute  of  limitatuma —  Principal  and  surety. 

The  payment  by  the  principal,  year  by  year,  of  the  interest  on  a  joint  and 
several  promissory  note  wiU  prevent  the  operation  of  the  statute  of  limit- 
ations in  favor  of  a  surety  to  the  note. 

ACTION  by  Gates  against  Schindel  and  another  on  a  joint 
and  several  promissory  note  signed  by  them,  dated  Afarch 
31,  1866,  and  payable  one  year  from  date,  with  interest. 

Schindel  pleaded  non-assumpsit,  the  statute  of  limitations  and 
that  he  was  only  surety  for  the  other  defendant  A  demurrer  to 
the  last  plea  was  sustained. 

At  the  trial  it  was  proved  against  Schindel's  objection  that  the 
other  defendant  had  paid  the  interest  on  the  note  annually  to 
April,  1874,  and  had  then  promised  to  pay  the  note. 

The  defendant,  Schindel,  offered  to  prove  that  the  plaintiff  knew 
when  he  received  the  note  that  Schindel  was  only  a  surety,  but  the 
evidence  was  not  received.  Judgment  was  entered  for  the  plainti£^ 
and  the  defendant,  Schindel,  appealed. 
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Tryon,  Huglies,  Edwards  and  Louis  E,  McOomas,  for  appellant. 
D.  H,  Wiles,  for  appellee. 

Robinson,  J.  This  case  has  been  argued  with  commendable 
zeal  and  ability,  but  Ellicott  v.  Nichols,  7  Gill,  86,  is,  we  think, 
conclusive  as  to  the  question  presented  by  the  record. 

Prior  to  Lord  Tenterden's  Act,  and  the  Mercantile  Law  Amend- 
ment Act  of  1856,  it  was  settled  in  England,  that  part  payment  by 
one  of  two  or  more  joint  and  several  makers  of  a  note  was  suf- 
ficient to  prevent  the  bar  of  the  statute  of  limitations,  and  this 
too  without  regard  to  whether  such  payment  was  made  before  or 
after  the  statute  had  attached.  Farham  v.  Raynal,  2  Bing.  306  ; 
Wyatt  V.  Hodson,  8  id.  309  ;  Reio  v.  Pettety  1  A.  &  E.  196 ;  Bur- 
high  V.  Stotty  8  B.  &  C.  36  ;  Cliannell  v.  Ditchburn,  5  M.  &  W.  494. 

This  doctrine  is  stated  by  Lord  Ellenborouoh  to  have  had  its 
origin  with  the  case  of  Wliitcomb  v.  Whiiimjy  decided  in  the  King's 
Bench  in  1781,  in  which  Lord  Mansfield  said,  the  payment  by 
one  is  payment  for  all,  the  one  acting  virtually  for  the  rest,  and  in 
the  same  manner  an  admission  by  one  is  an  admission  by  all,  and 
the  law  raises  the  promise  to  pay  when  the  debt  is  admitted  to  be 
due. 

In  this  country  the  decisions  are  quite  conflicting.  In  some  States 
the  English  rule  is  fully  recognized  and  adopted,  whilst  in  others 
the  courts  hold  that  no  such  authority  can  be  fairly  implied  from 
the  relation  of  joint  debtors,  and  that  a  payment  by  one  of  several 
joint  makers   cannot  in  any  manner  operate  to  bind  the  others. 

It  is  unnecessary  to  review  the  many  cases  on  the  subject;  they 
are  collected  and  reviewed  in  the  notes  to  Whitcomb  v.  Whiting, 
Smith's  Lead.  Cas.,  vol.  1,  642. 

In  Elhcott  V.  Nichols  this  court  recognized  a  distinction  between 
a  payment  made  by  one  of  several  joint  makers,  before  the  statute 
had  attached,  and  one  made  subsequent  thereto.  In  the  former, 
the  payment  was  held  sufficient  to  take  the  note  out  of  the  opera- 
tion of  the  statute,  but  not  so  if  the  note  had  become  barred. 

The  case  of  Chanuell  v,  Diichburn,  5  Meeson  &  Welsby,  494,  in 
which  it  was  decided  that  a  payment  by  one  of  the  makers  of  a 
joint  and  several  promissory  note,  even  after  the  statute  had 
attached,  was  sufficient  to  take  the  case  out  of  the  statute,  was 
considered  by  the  court,  and  Judge  Ma.rtin  said  that  the  en*or  of 
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Baron  Pabke  consisted  in  his  not  discriminating  between  a  pay- 
ment of  interest  before  and  after  the  statute  had  attached.  In  the 
former  case  a  payment  by  one  of  the  makers  of  a  promissory  note 
might  be  regarded  as  a  payment  by  all,  because  at  the  time  of  the 
payment  the  parties  were  jointly  liable  for  the  debt,  and  one  might 
therefore  be  considered  as  the  agent  of  the  other  with  respect  to 
the  debt. 

The  court  also  fully  recognized  the  decision  of  Whitcomb  v.  Whit- 
ing,  and  said  that  the  part  payment  of  principal  and  the  payment  of 
interest  xelied  on  to  take  the  case  out  of  'the  bar  was  made  within 
the  legal  time  and  before  the  statute  had  attached. 

The  rule  thus  laid  down  in  Ellicott  v.  NiclioU  has  been  the 
accepted  law  of  this  State  for  nearly  thirty  years,  and  in  the 
absence  of  legislation  to  the  contrary,  it  is  not  to  be  questioned. 
It  may  not  be  amiss,  however,  to  say  the  same  rule  has  received  the 
sanction  of  the  highest  courts  in  other  States.  SelUey  v.  Selltey, 
2  Hill,  496;  Steele  v.  Jennings,  1  McMullan,  297;  Oovdy  v.  Gillamy 
€  Richardson,  28;  McUitire  v.  Oliver,  2  Hanks,  209 ;  Walton  v. 
Robinson,  6  Iredell,  341;  Emmons  y,  Overton,  18  B.  Monr.  643. 

In  regard  to  the  supposed  hardship  of  the  rule  as  against  sureties 
to  a  note,  the  answer  is,  that  it  is  always  in  their  power  to  inquire 
whether  it  has  been  paid,  and  if  it  remains  unpaid,  to  compel  the 
holder  to  proceed  against  the  principal,  or  to  pay  the  note  and 
proceed  in  their  own  name. 

The  demurrer  to  the  defendant's  third  plea  was,  therefore,  prop- 
erly sustained.  The  note  in  this  case  was  a  joint  and  several 
note,  and  the  fact  that  the  defendant  signed  it  as  surety  in  no 
manner  affected  the  plaintiff*s  right  to  recover.  As  between  the 
defendant  and  the  principal,  the  relation  of  the  former  as  surety 
was  of  course  material,  because  the  latter,  if  compelled  to  pay  the 
note,  had  his  remedy  over  against  the  principal;  or  if  the  note  was 
paid  by  the  principal,  such  relation  would  protect  the  surety  from 
any  claim  for  contribution. 

In  this  case  the  payments  of  interest  were  made  from  year  to 
year  by  the  principal,  and  before  the  statute  had  attached,  and 
snch  payments  were  sufficient,  incur  opinion,  to  prevent  the  bar  of 
limitations. 

There  was  no  error,  therefore,  in  granting  the  plaintiff's  prayer, 
and  in  refusing  the  prayers  offered  by  the  defendant. 

Judgment  affirmed* 
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Parinenhip^-Iiight  of  one  partner  to  gwe  firm  noten  <tfUr  dissolution — Asmtmp- 
tion  by  one  partner  of  firm  debts  — Principal  and  surety. 

On  the  disBolatlon  of  a  copartnership,  the  partner  to  whom  is  Intnurted  the 
winding  up  of  the  baeinesB  has  no  authority  to  bind  the  other  partners. by 
notes  given  in  the  firm  name  in  settlement  of  the  firm  accounts ;  unless, 
perhaps,  such  notes  be  mere  acknowledgments  of  the  amount  due. 

Where  a  partnership  is  dissolyed,  and  one  of  the  partners  takes  the  firm  assets 
and  assumes  the  firm  debts,  the  relation  of  principal  and  surety  is  thereby 
established  between  him  and*  the  other  partners  so  far  as  relates  to  such 
debts,  and  creditors,  with  knowledge  of  such  agreement,  are  bound  by  such 
relation.* 

After  the  dissolution  of  a  partnership,  a  creditor  of  the  firm,  with  knowledge 
that  one  of  the  partners  had  taken  the  firm  assets  and  assumed  the  firm 
debts,  took  from  him  the  firm  note  for  the  debt  payable  one  day  from  date 
with  interest.  Held,  (1)  that  the  out-going  partners  were  not  liable  on  the 
note  as  partners ;  and  (2)  that  as  sureties  they  were  discharged  by  the  new 
ooBtrftct,  it  having  been  entered  into  without  their  knowledge  or  consent. 

*  See,  also,  Colgrow  ▼.  TaUman,  28  Am.  Rep.  90. 
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CTION  by  Shelden  against  Smith  and  others^  on  a  partnership 
indebtedness.     The  opinion  states  the  case. 


0.  <£  W.  N,  Draper,  and  C.  I.  Walker,  for  plaintiff  in  error. 

Meddaugh  <&  Driggs,  for  defendants  in  error,  argued  that  nothing 
short  of  an  express  agreement  by  creditors  will  discharge  retiring 
partners.  Pars,  on  Part.  421;  Story  on  Part,  §§  154-6;  CoUyer 
on  Part.  (5th  Am  ed.),  g§  487,  563;  that  the  promissory  note  of  a 
third  person  taken  for  an  antecedent  debt  is  not  a  payment  unless 
by  agreement:  Johnson -y.  Weed,  9  Johns.  310;  Tohey  7.  Barber,  5 
id.  68;  Jaffrey  v.  Cornish,  10  N.  H.  605;  Davidson  v.  Bridgport,  8 
Conn.  472;  taking  the  notes  of  another  than  the  debtor  is  an 
extinguishment  of  the  debt  only  when  so  agreed:  Jewett  y.  Plenk, 
43  Ind.  368;  Devlin  v.  Chamblin,  6  Minn.  468;  Hotchin  v.  Secor,  8 
Mich.  494;  Dvdgeon  y.  Haggart,  17  id.  273;  and  on  the  relations 
existing  between  a  retiring  partner  and  creditors  of  the  firm,  cited 
Pars,  on  Part.  421-2;  Story  on  Part.  (2d  ed.)  164-6;  CoUyer  on 
Part.  (6th  Am.  ed.)  487,  554-70;  that  a  note  of  a  surviving  mem- 
ber of  the  firm,  given  in  adjustment  of  a  creditor's  account  against 
the  firm,  will  not  be  deemed  a  payment  of  the  account  unless  such 
is  shown  to  have  been  the  agreement:  Leach  y.  Church,  15  Ohio  St. 
169;  Bowers  v.  Still,  49  Penn.  St.  65;  Scholenherger  v.  Seloonridgef 
1  Ired.  83;  Van  Eps  v.  Sillaye,  6  Barb.  244;  Spear  v.  Atkinson^ 
1  Ired.  262;  Thompson  v.  Briggs,  28  N.  H.  40;  Powell  v.  Charless^ 
34  Mo.  485;  Keel  v.  Bridgers,  16  Miss.  612 ;  Sneed  v.  Wiester,  2  A. 
K.  Marsh.  277;  RayMirn  v.  Day,  27  111.  46;  Tyner  v.  Stoops,  11 
Ind.  22;  Bonnell  v.  Chamberlin,  26  Conn.  487;  Smith  v.  Rogers, 
17  Johns.  340;  that  the  mere  acceptance  of  the  promissory  note  of 
a  less  number  than  all  of  the  joint  debtors  will  not  discharge  the 
joint  liability:  Drake  v.  Mitchel,  3  East,  261;  Tobey  v.  Barber,  5 
Johns.  68;  Johnson  v.  Weed,  9  id.  310;  and  on  the  general  subject 
they  cited  TJiompson  v.  Percival,  6  B.  &  Ad.  925;  Reed  v.  White, 
5  Esp.  122;  Evans  v.  Drummond,  4  id.  89 ;  Harris  v.  Farwdl,  15 
Beav.  31;  Stejyiiens  v.  Thompson,  28  Vt.  77;  Harris  v.  Lindsay,  4 
Wash.  C.  C.  98;  Muldon  v.  Whitlock,  1  Cow.  290;  Rosseau  v.  Cull, 
14  Vt.  83;  King  v.  Lowry,  20  Barb.  532;  Thurber  v.  Corbin,  61 
id.  216;  Wilson  v.  Lloyd,  6  Eng.  642;  Daniel  v.  Cross,  3  Ves.  Jr. 
277;  Atillerd  v.  Tfiorn,  56  N.  Y.  402;  Brown  v.  Clark,  14  Penn.St. 
469;  Robinson  Y.  Taylor,  12  Wend.  191. 
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CooLET,  C.  J.  The  legal  questions  in  this  case  arise  upon  the  fol- 
lowing facts  : 

Prior  to  June,  1867,  Eldad  Smith,  Isaac  Place  and  Francis  B^ 
Owen  were  partners  in  trade  under  the  firm  name  of  Place,  Smith 
&  Owen,  and  as  such  became  indebted  to  defendants  in  error  in 
the  sum  of   nine  hundred  and  sixtv-nine  dollars  on  book  acconnt. 

In  the  month  mentioned  the  firm  was  dissolved  by  mutual  con- 
sent. Place  purchasing  the  assets  of  his  copartners  and  agreeing  to 
pay  off  the  partnership  liabilities,  including  that  to  the  defendants 
in  error.  On  the  second  day  of  the  following  month  Place  in- 
formed the  defendants  in  error  of  this  arrangement,  and  that  he 
i)ad  taken  the  assets  and  assumed  the  liabilities  of  the  firm,  and  they, 
without  the  consent  or  knowledge  of  Smith  and  Owen,  took  from 
Place  a  note  for  the  amount  of  the  firm  indebtedness  to  them,  paya- 
ble at  one  day,  with  ten  per  centum  interest  They  did  not  agree  to 
receive  this  note  in  payment  of  the  partnership  indebtedness,  but 
they  kept  it  and  continued  their  dealings  with  Place,  who  made 
payments  upon  it  The  payments,  however,  did  not  keep  down 
the  interest  Place,  in  1872,  became  insolvent  and  made  an 
assignment,  and  Smith  was  then  called  upon  to  make  payment  of 
the  note.  This  was  the  first  notice  he  had  that  he  was  looked  to 
for  payment  On  his  declining  to  make  payment,  suit  was  brought 
on  the  original  indebtedness  and  judgment  recovered. 

The  position  taken  by  the  plaintiffs  below  was,  that  as  they  had 
never  received  payment  of  their  bill  for  merchandise  they  were 
entitled  to  recover  it  of  those  who  made  the  debt,  the  giving  of 
the  note  which  still  remained  unpaid  being  immaterial.  On  behalf 
of  Smith  it  was  contended  that,  by  the  arrangement  between  Place 
and  his  copartners,  the  latter,  as  between  the  three,  became  the 
principal  deb'tor,  and  that  from  the  time  when  the  creditors  were 
informed  of  this  arrangement  they  were  bound  to  regard  Place  as 
principal  debtor  and  Smith  and  Owen  as  sureties,  and  that  any 
dealing  of  the  creditors  with  the  principal  to  the  injury  of  the 
sureties  would  have  the  effect  to  release  them  from  liability.  And 
it  is  further  contended  that  the  taking  of  the  note  from  Place,  and 
thereby  giving  him  time,  however  short,  was  in  law  presumptively 
injurious. 

Upon  this  state  of  facts  the  following  questions  have  been  argued 
in  this  court : 
.  1.  Was  the  note  given  by  Place  in  the  copartnership  name  for 
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the  copartnership  indebtedness,   but  given  after  the  dissolation, 
binding  upon  Smith  and  Owen  ? 

2.  If  Smith  and  Owen  were  not  bound  by  the  note,  were  they 
entitled  to  the  rights  of  sureties  ?    And, 

3.  Did  the  taking  of  the  note  given  by  Place  discharge  Smith 
and  Owen  from  their  former  liability  ? 

On  the  first  point  it  is  argued  in  support  of  the  judgment  that 
when  a  partnership  is  dissolved  the  partner  who  is  intrusted  with 
the  settlement  of  the  concern  should  be  held  to  have  implied 
authority  to  give  notes  in  settlement  On  the  other  hand,  it  is 
insisted  that  in  law  he  has  no  such  authority,  and  that  if  he  assumes, 
^  was  done  in  this  case,  to  give  a  note  in  the  partnership  name,  it 
will  in  law  be  his  individual  note  only. 

Whatever  might  be  the  case  if  the  obligation  which  was  given 
liad  been  a  mere  acknowledgment  of  the  amount  due,  in  the  form 
of  a  due-bill  or  I  0  IT,  we  are  satisfied  that  there  is  no  good  reason 
for  recognizing  in  the  partner  who  is  to  adjust  the  business  of  the 
concern  any  implied  authority  to  execute  such  a  note  as  was  given 
in  this  case.  This  note  was  something  more  than  a  mere  acknowl- 
edgment of  indebtedness;  and  it  bore  interest  at  a  large  rate.  It 
was  in  every  respect  a  new  contract.  The  liability  of  the  partien 
upon  their  indebtedness  would  be  increased  by  it  if  valid,  and  their 
rights  might  be  seriously  compromised  by  the  execution  of  paper 
payable  at  a  considerable  time  in  the  future  if  the  partner  intrusted 
with  the  adjustment  of  their  concerns  were  authorized  to  make  new 
contracts.  It  was  assumed  in  F,  <&  M,  Bank  v.  Kerchevaly  2  Mich. 
^06-519,  that  the  law  was  well  settled  that  no  such  implied  au- 
thority existed,  and  we  are  not  aware  that  this  has  before  been  ques- 
tioned in  this  State.  See  Pennoyer  v.  Damd,  8  Mich.  407.  We 
think  it  much  safer  to  require  express  authority  wh*en  such  obli- 
gations are  contemplated,  than  to  leave  one  party  at  liberty  to  exe- 
cute at  discretion  new  contracts  of  this  nature,  which  may  post- 
pone for  an  indefinite  period  the  settlement  of  their  concerns, 
when  a  settlement  is  the  very  purpose  for  which  he  is  to  act  at  alL 

For  a  determination  of  the  question  whether  Smith  and  Owen 
were  entitled  to  the  rights  of  sureties,  it  seems  only  necessary  to 
point  out  the  relative  position  of  the  several  parties  as  regards  the 
partnership  debt.  Place,  by  the  arrangement,  had  agreed  to  pay 
this  debt,  and  as  between  himself  and  Smith  and  Owen,  he  was 
legally  bound  to  do  so.    But  Smith  and  Owen  were  also  liable  to 
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the  creditors  equally  with  Place,  and  the  latter  might  look  to  all 
three  together.  Had  they  done  so  and  made  collections  from 
Smith  and  Owen,  these  parties  would  have  been  entitled  to  demand 
indemnity  from  Place.  This  we  believe  to  be  a  correct  statement 
of  the  relative  rights  and  obligations  of  all. 

Now  a  surety,  as  we  understand  it,  is  a  person  who,  being  liable 
to  pay  a  debt  or  perform  an  obligation,  is  entitled,  if  it  is  enforced 
against  him,  to  be  indemnified  by  some  other  person,  who  ought 
himself  to  have  made  payment  or  performed  before  the  surety  was 
compelled  to  do  so.  It  is  immaterial  in  what  form  the  relation  of 
principal  and  surety  is  established,  or  whether  the  creditor  is  or  is 
not  contracted  with  in  the  two  capacities,  as  is  often  the  case  when 
notes  are  given  or  bonds  taken;  the  relation  is  fixed  by  the  arrange- 
ment and  equities  between  the  debtors  or  obligors,  and  may  be 
known  to  the  creditor,  or  wholly  unknovm.  If  it  is  unknown  to 
him,  his  rights  are  in  no  manner  affected  by  it;  but  if  he  knows 
that  one  party  is  surety  merely,  it  is  only  just  to  require  of  him 
that  in  any  subsequent  action  he  may  take  regarding  the  debt,  he 
shall  not  lose  sight  of  the  surety's  equities. 

That  Smith  and  Owen  were  sureties  for  Place,  and  the  latter 
was  principal  debtor  after  the  dissolution  of  the  copartnership^ 
seems  to  us  unquestionable.  It  was  then  the  duty  of  Place  to 
pay  this  debt  and  save  them  from  being  called  upon  for  the  amount. 
But  if  the  creditors,  having  a  right  to  proceed  against  them  all,, 
should  take  steps  for  that  purpose,  the  duty  of  Place  to  indemnify, 
and  the  right  of  Smith  and  Owen  to  demand  indemnity,  were 
dear.  Every  element  of  suretyship  is  here  present,  as  much  as  if> 
in  contracting  an  original  indebtedness,  the  contract  itself  had 
been  made  to  show  on  its  face  that  one  of  the  obligors  was  surety 
merely.  As  already  stated,  it  is  immaterial  how  the  fact  is  estab* 
lished,  or  whether  the  creditor  is  or  is  not  a  party  to  the  arrange* 
ment  which  establishes  it. 

This  view  of  the  position  of  the  parties  indicates  clearly  the 
right  of  Smith  and  Owen  to  the  ordinary  rights  and  equities  of 
sureties.  The  cases  which  have  held  that  retiring  partners  thus 
situated  are  to  be  treated  as  sureties  merely  have  attempted  no 
change  in  the  law,  but  are  entirely  in  harmony  with  older  authori- 
ties which  have  only  applied  the  like  principle  to  different  states 
of  facts,  where  the  relative  position  of  the  parties  as  regards  the 
debt  was  precisely  the  same.      We  do  not  regard  them  as  work- 
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ing  any  innovation  whatever.  The  cases  we  particulalrly  refer 
to  are  Oakeley  v.  Fctsheller,  4  CI.  &  Pin.  207;  Wilson  v.  Lloyd, 
L.  R,  16  Eq.  Cas.  60;  and  Millerd  v.  TkorUy  66  N.  Y.  402. 

And  it  follows  as  a  necessary  result  from  what  has  been  stated, 
that  Smith  and  Owen  were  discharged  by  the  arrangement  made 
by  the  creditors  with  Place.  They  took  his  note  on  time,  with 
knowledge  that  Place  had  become  the  principal  debtor,  and  with- 
out the  consent  or  knowledge  of  the  sureties.  They  thereby 
endangered  the  security  of  the  sureties,  and  as  the  event  has  proved, 
indulged  Place  until  the  security  became  of  no  value.  True,  they 
gave  but  very  short  time  in  the  first  instance;  but,  as  was  remarked 
by  the  vice-chancellor  in  Wilson  v.  Lloyd,  L.  R.,  16  Eq.  Cas.  60,  71, 
*'the  length  of  time  makes  no  kind  of  difference."  The  time  was 
the  same  in  Fellows  v.  Prentiss,  3  Denio,  512,  where  the  surety  was 
also  held  discharged.  And  see  Okie  v.  Spencer,  2  Whart.  253. 
But  that  indulgence  beyond  the  time  fixed  was  contemplated  when 
the  note  was  given  is  manifest  from  the  fact  that  it  was  made  pay- 
able with  interest.  In  a  legal  point  of  view  this  would  be  imma- 
terial, but  It  has  a  bearing  on  the  equities,  and  it  shows  that  the 
creditors  received  or  bargained  for  a  consideration  for  the  very 
indulgence  which  was  granted,  and  which  ended  in  the  insolvency 
of  Place.  When  they  thus  bargain  for  an  advantage  which  the 
sureties  are  not  to  share  with  them,  it  is  neither  right  nor  lawful 
for  them  to  turn  over  to  the  sureties  all  the  risks.  This  is  the 
legal  view  of  such  a  transaction,  and  in  most  cases  it  works  sub* 
stantial  justice. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 

The  other  justices  concurred. 

Judgment  reversed. 
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Thomas  v.  Gaik. 

(85  Hioh.  156.) 
AueumenU-^for  tmoers — RuU  far  making, 

A  statute  authorised  assessments  for  sewers  to  be  made  on  such  lots  as  the 
dty  council  should  declare  had  been  benefited,  in  proportion  to  their  super- 
ficial area.  Held,  unconstitutional,  as  the  plan  of  assessment  was  not 
according  to  benefit.* 

Parties  whose  property  is  to  be  taken  under  summary  tax  proceedings  4re 
entitled,  as  of  right,  to  be  heard  at  some  stage  in  the  proceedings  before 
the  tax  shall  become  an  established  charge  against  them  or  their 
property. 


B 


ILL  for  an  injanction  to  restrain  the  defendants  from  collect* 
ing  an  assessment.     The  opinion  states  the  case. 


C.  J.  Walker,  for  complainants. 

W.  F,  AtHmton  and  W.  T.  Mitchelly  for  defendant. 

CooLEY,  C.  J.  The  principal  question  in  this  cause  is,  whether 
it  is  competent  to  provide  by  law  that  sewer  taxes  in  a  city  shall  be 
assessed  upon  the  lots  and  lands  benefited  in  proportion  to  their 
superficial  area.  A  subordinate  question  is,  whether^  conceding 
such  an  assessment  to  be  legal,  it  can  be  lawfully  made  without 
giving  the  parties  concerned  an  opportunity  to  be  heard. 

The  assessment  in  question  was  laid  under  act  No.  241  of  1875. 
Local  Acts  1875,  p.  3.  The  second  section  of  that  act  provides  that 
before  the  assessment  shall  be  made,  the  common  council  shall,  by 
resolution,  declare  what  lands,  lots,  and  premises  are  and  have  been 
benefited  by  the  construction  of  the  sewers  respectively,  and  such 
lots,  lands  and  premises  are  then  to  constitute  the  assessment  dis- 

*8ee  McBean  t.  Chandler,  ante,  908;  Sttley  v.  PiUtburgh,  22  Am.  Rep.  780; 
People  y.  Lynch,  21  id.  677;  WUtar  v.  Philadelphia,  id.  112;  StaU  v.  Commission^ 
en,  20  id.  380;  New  York,  etc.,  R,  R,  Co.  v.  New  Haven,  10  id.  S84;  State  v- 
Newark,  18  Id.  729;  HammeU  v.  Philadelphia,  3  id.  615;  Washington  Avstmef 
8  id.  256;  Hoyt  v.  Saginaw,  2  id.  76. 
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trict  for  the  purpose  of  assessing  the  cost  and  expense  of  such 
sewers  respectively.  By  the  fourth  section  it  is  provided  that  the 
assessment  shall  be  made  on  the  lots^  lands  and  premises  within 
the  district  ^^in  proportion  to  the  number  of  superficial  feet 
therein/'  It  is  further  provided  that  the  assessment  roll,  when 
completed,  shall  remain  on  file  with  the  city  clerk  for  at  least 
two  weeks,  at  the  end  of  which  time  ^Hhe  same  shall  be  a  valid 
lien  and  assessment  upon  and  against  the  several  lots  and  descrip- 
tions of  land."    No  hearing  on  the  assessment  is  provided  for. 

The  principal  objection  made  to  the  assessment  is,  that  it  is  not 
apportioned  among  the  parties  ben^ted  upon  any  principle  recog- 
nized in  the  law;  that  it  is  made  on  a  basis  purely  arbitrary,  and 
consequently  cannot  be  justified  as  an  exercise  of  the  taxing  power. 
It  is  not  claimed  that  an  assessment  by  benefits  would  be  inadmis- 
sible, but  it  is  insisted  that  an  assessment  by  the  area  of  lots,  irre- 
spective of  proportionate  benefits,  is  nothing  but  a  levy  of  arbitraiy 
exactions,  and  therefore  unconstitutional. 

The  proper  method  of  levying  assessments  for  sewers  has  not 
been  much  discussed  by  the  courts.  In  England  they  have  gener- 
ally been  laid  in  proportion  to  benefits  received,  estimated  accord- 
ing to  the  yearly  value  of  the  lands  within  the  district.  Sooke^s 
case,  5  Rep.  100;  Masters  v.  Scroggs,  3  M.  &  S.  447;  Netherton  v. 
Ward,  3  B.  &  Aid.  21;  Stafford  v.  Hamston,  2  B.  &  B.  691;  Soady 
v.  WilsMy  3  Ad.  &  El.  248;  Mstropolitan  Board  of  Works  v.  Vaux- 
haU  Bridge  Co.,  7  El.  &  Bl.  964.  In  this  country,  assessments ior 
sewers,  and  also  for  drains,  have  generally  been  levied  upon  an 
estimate  of  special  benefits.  Beeves  v.  Treasurer  of  Wood  Co^  8 
Ohio  (N.  S.),  333;  Sessions  \.  Crunkilton,  20  id.  349;  Drainifig  Co. 
case,  11  La.  Ann.  338;  ffReiley  v.  Kankakee  Draining  Co^  32  Ind. 
169;  Wright  v.  Boston,  9  Cush.  233;  Springfield  v.  Oay,  12  Allen, 
612;  Brewer  v.  Springfield,  97  Mass.  162;  Cone  v.  Hartford,  28 
Conn.  363;  ConmionweiiUh  v.  Woods,  44  Penn.  St.  113.  It  waa 
decided  in  Connecticut  that  an  arbitrary  assessment  by  the  front-- 
age  of  lots  was  unreasonable  and  invalid.  Clapp  y.  Hartfordy  35 
Conn.  66.  But  in  Pennsylvania,  assessments  which  charged  upon 
lots  a  portion  of  the  cost  of  sewers,  not  to  exceed  a  certain  maxi- 
mum  per  foot  front,  have  been  soBtained.  Lipps  v.  PhUa^ 
delphia,  38  Penn.  St.  503;  Philadelphia  v.  Tryon,  35  id.  401. 

The  assessment  of  sewer  taxes  by  the  superficial  area  is  quite 
unusual.    In  the  southwest  levee  taxes  are  sometimes  assessed  in 
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that  proportion^  and  the  right  to  make  such  assessments  has  been 
sustained.  Daily  v.  Swope,  47  Mii^.  367 ;  Alcorn  v.  Homer,  38 
id.  652;  Williams  v.  Cammack,  27  id.  209;  Smith  v.  Aberdeen^  25 
id.  458;  McGehee  v.  Mathis,  21  Ark.  40;  Wallace  v.  Shelton,  14 
La.  Ann.  498.  In  the  latter  case  it  is  intimated  that  while  no 
basis  of  assessment  which  could  be  fixed  upon  would  be  absolutely 
just,  yet  as  it  costs  as  much  to  protect  one  acre  of  land  from  oyer- 
flow  as  it  does  to  protect  another,  the  apportionment  by  the  area 
is  not  presumptively  unjust.  A  like  decision  has  been  made  in 
Missouri ;  the  court's  attention  being  directed  apparently  only  to 
the  question  whether  the  aassessment  was  such  taxation  as  under 
the  Constitution  was  required  to  be  apportioned  according  to  the 
value  of  property.  Egyptian  Levee  Co.  v.  Bardin,  27  Mo.  497. 
This  decision  was  afterward  applied  to  an  assessment  for  sewers, 
the  court  apparently  being  of  opinion  that  there  was  no  difference 
in  principle  between  the  cases,  and  discussing  the  subject  with  a 
bare  reference  to  previous  decisions.  St.  Louis  v.  (EterSy  36 
Mo.  456. 

It  is  quite  evident  to  our  minds,  however,  that  when  it  has  been 
determined  that  a  case  is  one  in  which  a  special  assessment  may 
be  laid,  we  have  not  got  over  all  the  difficulties  that  present  them- 
selves here.  That  is  only  a  preliminary  question,  and  involves 
only  a  single  consideration,  namely  :  Whether  the  particular  bur- 
den which  it  is  proposed  to  levy  is  or  is  not  a  tax  in  the  meaning 
of  that  term  as  it  is  employed  in  the  Constitution  in  making  pro- 
vision that  taxes  shall  be  laid  by  the  value  of  property.  If  it  is  a 
tax  in  the  ordinary  sense,  it  must  be  assessed  by  value  ;  if  it  is  not 
a  tax  in  that  sense,  it  must  be  apportioned  on  some  other  basis. 
But  it  does  not  follow  that  it  may  be  apportioned  on  any  basis, 
whatsoever,  which  the  legislature  may  see  fit  to  prescribe. 

It  has  been  decided  in  this  State  that  an  assessment  of  paving' 
and  similar  taxes  may  constitutionally  be  made  in  proportion  to 
the  frontage  of  lots  along  the  improvement.  Williams  v.  Detroit, 
2  Mich.  560 ;  Motz  v.  Detroit,  18  id.  495  ;  Hoyt  v.  East  SagifMW, 
19  id.  39 ;  s«  c,  2  Am.  Rep.  76.  The  idea  that  underlies  stat- 
utes for  this  purpose  is,  that  the  benefit  to  the  abutting  lots  is  gen- 
erally in  proportion  to  the  length  of  their  respective  fronts,  and 
that  as  a  rule  this  principle  of  apportionment  is  more  just  than 
any  other.  There  is  a  basis  of  truth  to  this  idea,  and  it  is  so  gen- 
endly  accepted  that  assessments  for  street  improvements  are  per- 
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haps  now  more  generally  apportioned  by  the  frontage  than  by  any 
other  standard.  In  Warren  v.  Grand  Haven,  30  Mich.  24,  it  was 
held  that  the  court  could  not  say,  as  matter  of  law,  that  an  assess- 
ment for  a  sewer,  estimated  by  the  foot  front  of  abutting  lots,  was 
not  laid  in  proportion  to  actual  or  probable  benefits.  In  Brewer 
y.  Springfield,  97  Mass.  152,  an  assessment  of  benefits  by  the  value 
of  the  lands,  exclusive  of  buildings,  was  sustained.  In  several  cases 
it  has  been  decided  that  in  assessing  benefits  the  future  probable 
advantages  may  be  considered,  as  may  also  be  the  incidental  bene- 
fits, equally  with  those  which  the  land  receives  directly.  See  Soady 
V.  Wilson,  3  Ad.  &  El.  248  ;  Hammersmith  Bridge  Co.  v.  Overseers 
of  Hammersmith,  L.  R.,  6  Q.  B.  230. 

But  it  is  geuei*ally  agreed  that  an  assessment  levied  without  re- 
gard to  actual  or  probable  benefits  is  unlawful,  as  constituting  an 
attempt  to  appropriate  private  property  to  public  uses.  This  idea 
is  strongly  stated  in  Tide-water  Co.  v.  Coster,  18  N.  J.  Eq.  619, 
which  has  often  been  cited  with  approval  in  other  cases.  It  is  ad- 
mitted that  the  legislature  may  prescribe  the  rule  for  the  appor- 
tionment of  benefits,  but  it  is  not  conceded  that  its  power  in  this 
regard  is  unlimited.  The  rule  must  at  least  be  one  which  it  is 
legally  possible  may  be  just  and  equal  as  between  the  parties  as- 
sessed ;  if  it  is  not  conceivable  that  the  rule  prescribed  is  one 
which  will  apportion  the  burden  justly,  or  with  such  proximate 
justice  as  is  usually  attainable  in  tax  cases,  it  must  fall  to  the 
ground,  like  any  other  merely  arbitrary  action  which  is  supported 
by  no  principle. 

The  only  discretion  which  the  act  in  question  allows  to  the  com- 
mon council  as  an  assessing  board  is  in  determining  what  lots  and 
lands  are  benefited  by  the  improvement.  When  that  determina- 
tion is  made,  the  rule  of  apportionment  is  fixed,  and  it  must  be 
made  according  to  the  area.  It  is  not  required  that  the  lands  shall 
lie  contiguous  to  each  other,  or  that  the  benefits  to  be  taken 
into  the  account  shall  be  only  the  direct  benefits  to  the  land. 
We  find  nothing  in  the  act  to  preclude  the  taxation  of  lots 
remote  from  the  sewer  if  their  market  value,  actual  or  speculative, 
is  increased  by  means  of  it.  While  this  increase  of  value  might 
be  a  reason  for  general  taxation  for  sewer  purposes,  it  is  manifest 
that  it  could  not  possibly  warrant  an  apportionment  by  superficial 
area,  since  that,  under  no  circumstances,  could  be  just,  unless  lim- 
ited to  lands  directly  and  peculiarly  benefited.     But  this  act  makes 
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no  provision  by  which  parties  assessed  may  of  right  drain  into  the 
sewer,  so  as  to  be  enabled  to  reap  the  benefits  they  ought  to  deriye 
from  the  expenditure.  It  makes  no  distinction  between  property 
actually  occupied,  or  capable  of  being  occupied  for  city  purposes, 
and  that  of  an  agricultural  nature,  of  which  there  must  be  some 
within  the  city  limits,  upon  which  such  a  burden  would  fall  with 
great  severity  and  injustice.  Nor  does  it  confine  the  assessment  to 
lands  upon  the  street  in  which  the  sewer  is  laid;  and  in  the  assess- 
ment before  us  lots  on  a  parallel  street  are  assessed.  These  lots,  it 
is  to  be  assumed,  will  be  assessed  again  if  a  sewer  is  constructed  in 
the  street  on  which  they  front,  and  there  is  nothing  in  the  act  or 
in  the  nature  of  things  to  prevent  a  lot  being  assessed  several 
times  in  different  districts,  as  often  as  a  sewer  is  constructed 
which^  in  the  opinion  of  the  common  council,  is  productive  of 
benefit  to  the  neighborhood.  This  might  not  be  unjust  if  each 
assessment  was  laid  upon  an  estimate  of  actual  l^enefits;  but  when 
it  is  levied  by  an  arbitrary  standard  which  requires  the  burden  to 
be  laid  upon  lands  far  from  the  sewer  and  only  slightly  benefited, 
equally  with  those  fronting  upon  it  and  greatly  benefited,  it  is  man- 
ifest that  it  must  not  only  work  injustice,  but  that  in  some  cases  it 
may  amount  to  actual  confiscation.  It  is  not,  therefore,  legally  pos- 
sible that  such  an  apportionment  of  the  cost  of  sewers  can  be  just 
or  equal,  or  in  proportion  to  benefits,  and  when  injustice  must 
result  from  its  adoption,  we  have  no  alternative  but  to  reject  the 
assessment  as  an  unlawful  exaction.  It  is  an  assessment  made  in 
entire  disregard  of  the  principle  upon  which  special  assessments 
can  alone  be  sustained;  the  principle,  namely,  that  ''those  who 
enjoy  the  benefits  shall  equally  bear  the  burden."  Shaw,  G.  J.,  in 
Wright  v.  Bosto7i,  9  Gush.  233,  241.  See  Matter  of  Washington 
Avenue,  69  Penn.  St.  360;  s.  c,  8  Am.  Rep.  266;  Patterson  v.  Sod' 
ety,  etc.,  24  N.  J.  386. 

In  what  has  here  been  said,  it  is  not  intended  to  decide,  or  to 
intimate,  that  a  sewer  tax  may  not,  under  some  circumstances,  be 
lawful  though  apportioned  by  the  area  of  the  lots  assessed.  If 
under  the  law  providing  therefor  the  assessment  were  confined 
exclusively  to  lots  lying  contiguous  to  each  other,  and  on  or  near 
the  street  in.  which  the  sewer  was  to  be  constructed,  and  all  prop- 
erty urban  lots,  or,  as  they  are  sometimes  designated,  in-lots,  as 
distinguished  from  the  outer  lands  of  the  town,  which  receive  only 
slight  and  indirect  benefit  from  such  improvements,  and  if  the  law 
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also  provided  for  private  drains  into  the  sewer  as  matter  of  right  on 
the  part  of  the  proprietors  of  the  lots  assessed^  the  case  woald  be 
so  different  from  the  one  now  before  us  that  much  of  what  we  have 
said  conld  have  no  application.  We  confine  our  discussion  strictly 
to  the  record  before  us,  and  to  the  act  under  which  this  assessment 
is  laid,  not  caring  to  enter  upon  any  discussion  of  hypothetical 
cases  which  may  never  arise,  or  which,  if  they  do  arise,  can  better 
be  considered  when  their  special  features  are  presented  for  consid- 
eration. 

The  principle  of  the  statute  being  thus  found  to  be  unsound,  it 
does  not  become  necessary  to  consider  details.  But  as  new  legisla- 
tion will  probably  be  procured,  it  seems  proper  to  declare  in  this 
case  that  parties  whose  property  is  to  be  taken  under  summary  tax 
proceedings  are  entitled  as  of  right  to  be  heard  at  some  stage  in 
the  proceedings  before  the  tax  shall  become  an  established  charge 
against  them  or  their  property.  It  was  said  by  Aonew,  J.,  in  PhU' 
adelphia  v.  Miller,  49  Penn.  St.  440,  448,  that  **  notice,  or  at  least 
the  means  of  knowledge,  is  an  essential  element  of  every  just  pro- 
ceeding  which  affects  rights  of  persons  or  property.''  The  principle 
was  recognized  by  this  court  in  Butter  v.  Supervisors  of  Saginaw^  26 
Mich.  22.  In  England,  until  appeals  were  given  from  sewer  assess- 
ments, it  was  held  that  the  party  taxed  might  sue  the  ofScer  in  tres- 
pass or  replevin  for  a  levy  on  his  property,  and  in  that  suit  might 
defeat  the  assessment  if  he  could  show  that  he  was  not  benefited  as 
the  commissioners  had  adjudged.  See  Dore  v.  Or  ay,  2  T.  B.  358 ; 
Masters  v.  ScroggSy  3  M.  &  S.  447  ;  Netherton  v.  Ward,  3  B.  &  Aid. 
21 ;  Stafford  v.  Hamston,  2  B.  &  B.  691 ;  Soady  v.  Wilson,  3  Ad. 
&  £1.  248;  Emmerson  v.  Saltmarshe,  7  id.  266;  Metropolitan 
Board  of  Works  v.  Vauzhall  Bridge  Go.,  7  El.  &  Bl.  964.  In 
this  country  we  do  not  allow  the  justice  of  an  assessment  to  be 
Inquired  into  in  a  suit  to  charge  the  officers  with  a  personal  liabil- 
ity ;  but  it  follows  legitimately  from  this  that  parties  taxed  must 
have  an  opportunity  to  be  heard  regularly  at  some  stage  in  the 
proceedings.  Their  rights  are  not  to  be  concluded  by  proceedings 
which  are  wholly  ex  parte. 

We  have  deferred  to  the  last  a  question  raised  by  the  defend- 
ant which  goes  to  the  jurisdiction  of  the  court.  We  have 
decided  in  several  cases  that  equity  has  no  jurisdiction  to  restrain 
the  collection  of  a  tax  from  goods  and  chattels.  Youngblood  v. 
Sextwh  32  Mich.  406  ;  s.  c,  20  Am.  Bep.  654 ;  Hagenbuch  v.  ffovh 
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ardf  34  Mich.  1 ;  Hears  y.  Howarthy  id.  19.  The  bill  in  this  case 
complains  that  the  city  marshal  is  about  to  proceed  in  the  coUec- 
tion  of  the  assessment  from  the  personal  property  of  the  complain* 
ants  ;  and  had  it  been  demurred  to^  the  objection  would  have  been 
fatal.  But  this  case  differs  from  Yaungblaod  7.  Sexion  in  that  the 
tax  is  one  levied  upon  real  estate^  and  which  by  the  statute  is  made 
a  lien.  The  case  is  consequently  a  proper  one  for  a  bill  to  remove 
a  cloud  from  the  title.  But  to  such  a  bill  the  city  should  have 
been  made  a  party^  as  the  cloud  would  not  be  removed  by  merely 
enjoining  the  action  of  the  marshal  on  his  tax  warrant.  It  was 
held  in  the  similar  case  of  Palmer  v.  Rich,  12  Mich.  414,  that 
where  the  objection  to  want  of  parties  was  not  seasonably  made,  it 
might  be  obviated  by  amendments  made  at  the  hearing ;  and  with 
a  view  to  putting  an  end  to  expensive  litigation,  we  are  disposed  to 
allow  that  course  to  be  taken  here  The  caset  will  be  ordered 
remanded,  with  leave  to  the  complainant  to  amend  by  adding  the 
city  as  a  formal  party,  and  with  directions  to  enter  final  decree  for 
complainants  when  the  amendment  is  made.  But  under  the  oir- 
cumstances  no  costs  will  be  awarded  to  either  party. 
The  other  justices  concurred. 


Pierce  y.  Hill. 

(86  Mioh.  194.) 


F^ra/udfUeiU  eanveyanes — Levy  on  growing  erop» — WhentUU  may  he  quetUoned 

in  replevin. 

After  the  oonvejanoe  of  land  on  which  was  a  growing  crop,  the  crop  was  taken 
nnder  an  execution  against  the  grantor.  In  an  action  of  replevin  by  the 
grantee  against  the  sheriff,  Held,  that  the  latter  might  show  that  the  convey- 
ance was  made  to  defraud  the  grantor's  creditors. 

ACTION  of  replevin  by  Hill  against  Pierce,  to  recover  wheat 
taken  by  the  latter  as  sheriff  under  an  execution  against  John 
Sturgis,  Jr. 

Severens,  Boardman  d  Turner^  for  plaintiff  in  error. 

W.  L.  Staughion  and  Charles  Vpson,  for  defendant  in  error. 
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Mahston,  J.  John  Sturgis,  Jr.,  upon  the  16th  day  of  Septem- 
ber, 1872,  conveyed  to  William  Hills  certain  lands  upon  which  there 
was  then  growing  a  crop  of  wheat  which  had  been  sowed  about  two 
weeks  previous  to  the  sale.  Upon  the  6tli  day  of  December,  1873,  a 
judgment  was  rendered  in  the  St.  Joseph  Circuit  Court  in  favor  of 
the  Corn  Exchange  National  Bank  and  against  the  said  John 
Sturgis,  Jr.;  an  execution  was  issued  thereon  the  same  day  and 
delivered  to  said  Pierce  as  sheriff  of  said  county,  who  by  virtue 
thereof  levied  upon  the  wheat  then  growing  upon  said  lands.  In 
July,  1873,  after  the  wheat  had  been  harvested,  the  sheriff  took 
actual  possession  of  it.  Upon  the  8th  day  of  August  followinfif, 
Hill  brought  an  action  of  replevin  against  Pierce  to  recover  the 
wheat  so  seized  and  held.  Upon  the  trial  the  defendant  Pierce, 
after  proving  the  debt,  judgment  and  other  necessary  prelimina- 
ries, offered  to  show  by  parol  evidence  that  the  deed  executed  by 
John  Sturgis,  Jr.,  to  William  Hill,  was  fraudulent  as  against  cred- 
itors. To  this  offer  plaintiff's  counsel  objected  on  the  ground  that 
the  evidence  proposed  was  irrelevant  and  immaterial,  as  the  pro- 
ceeding was  not  one  to  try  the  title  to  the  land,  and  if  it  were 
defendant  was  not  in  a  position  to  raise  the  question;  that  until  the 
deed  had  been  set  aside  by  proceedings  instituted  by  the  bank 
against  Hill,  the  crops  growing  on  the  land  at  the  time  of  the  con- 
veyance could  not  be^  levied  upon  on  the  theory  that  the  conveyance 
was  fraudulent  The  court  sustained  the  objection,  and  defend- 
ant's counsel  excepted. 

It  was  conceded  by  counsel  for  both  parties  upon  the  argument 
in  this  court  that  grain,  while  growing,  or  any  unharvested  crops, 
are  subject  to  levy  by  virtue  of  an  execution,  and  that  the  execu- 
tion continues  and  remains  in  life  and  may  be  completed  at  any 
time  within  thirty  days  after  such  grain  or  other  unharvested  crops 
shall  be  ripe  or  fit  to  be  harvested.  §  6100,  2  Comp.  L.  So  that 
no  question  is  raised  as  to  the  regularity  of  the  proceedings.  It  was 
also  conceded  that  a  conveyance  fraudulent  as  to  creditors  is  good 
as  between  the  parties,  and  where  the  conveyance  is  of  real  estate, 
crops  then  growing  pass  with  the  land  to  the  grantee,  and  that  in 
a  proceeding  by  a  judgment  creditor  to  set  aside  the  conveyance, 
the  other  creditors  cannot  have  the  benefit  of  such  proceedings,  but 
that  the  sale  will  only  be  opened  or  set  aside  far  enough  to  enable 
the  creditor  in  that  case  to  collect  his  claim.  As  to  the  parties 
themselves  and  any  other  creditors  of  the  grantor  the  conveyance 
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remains  good,  sabject,  however,  to  be  again  attacked  by  the  other 
breditors  should  they  deem  it  proper  to  do  so. 

It  was  insisted  on  the  part  of  Hill  that  the  conyeyance  was  con- 
clnsive  evidence  of  his  title  to  the  land  and  crops  growing  thereon 
until  set  aside,  either  by  a  levy  and  sale  of  the  land  and  an  action 
of  ejectment  afterward  brought  to  test  the  title  thus  acquired,  or 
by  a  bill  in  chancery  in  aid  of  an  execution  levied  upon  the  lands. 
We  have  thus  fully  stated  the  position  of  counsel  in  order  to  pre- 
sent as  clearly  as  possible  the  only  question  in  issue,  which  may  be 
stated  in  the  language  of  the  brief  for  plaintiff  in  error,  as  follows: 
'^  Was  it  competent  for  the  sheriff  to  assert  the  fraudulent  nature 
of  the  deed  from  Sturgis  to  Hill,  as  against  creditors,  by  levying 
on  the  crops  growing  on  the  land  at  the  time  of  the  conveyance, 
without  first  having  the  conveyance  set  aside  in  some  direct  pro- 
ceeding for  that  purpose  ?  '^ 

The  wheat,  immediately  previous  to  the  conveyance,  was  in  ex- 
istence, and  was  then  subject  to  levy  and  sale  upon  execution  in 
favor  of  Sturgis'  creditors,  and  had  Sturgis  at  this  time  fraudu- 
lently sold  the  wheat  with  the  intent  to  hinder,  delay  or  defraud 
his  creditors,  the  sale  as  to  them  would  have  been  void.  In  such 
case  it  would  make  no  difference  whether  the  sale  was  a  verbal  or 
a  written  one,  under  seal  or  without  seal.  Sturgis  could  not,  by 
the  form  in  which  he  made  the  sale,  make  it  valid  or  deprive  his 
creditors  of  having  it  declared  as  to  them  fraudulent  and  void. 
The  law  in  dealing  with  such  sales  does  not,  out  of  respect  to  the 
instrument  by  which  the  fraudulent  conveyance  was  made,  hesi- 
tate to  declare  such  a  sale  void.  To  do  so  would  be  but  pointing 
out  a  way  for  the  fraudulent  debtor  to  effectually  place  his  prop- 
erty beyond  the  reach  of  his  creditors.  The  intention  of  the  parties 
in  making  the  sale  and  its  effect  upon  the  creditors  of  the  vendor 
is  what  guides  and  governs  the  court  and  determines  the  question, 
and  the  parties  in  making  or  attempting  to  carry  out  their  fraudu- 
lent purposes  cannot  deprive  the  creditor  of  any  rights  which  he 
would  have  had  if  no  such  sale  had  been  made.  The  creditor  had 
in  this  case  an  undoubted  legal  right  to  levy  upon  the  wheat  in 
question  before  the  conveyance  of  September  16th.  It  is  true  that 
he  at  the  same  time  might  have  levied  upon  the  land,  but  his  right 
so  to  do  did  not  deprive  him  of  the  right  to  subject  the  wheat  to 
the  payment  of  his  claim.  His  right  to  levy  upon  the  land  did 
not  deprive  him  of  any  other  right  or  remedy  which  the  law  gave 
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him.  A  levy  upon  and  sale  of  the  land  might  or  might  not  be 
sufficient  to  satisfy  the  execution,  but  whether  it  would  or  not, 
the  debtor  could  not,  by  a  fraudulent  sale  of  the  land,  prevent  his 
creditor  from  levying  upon  the  crops  as  though  no  such  sale  had 
been  made.  The  debtor  could  not  in  this  indirect  manner  place 
the  crops  beyond  the  reach  of  his  creditor,  where  he  could  not 
directly.  He  could  not  by  his  fraudulent  act  impose  upon  the 
crop  the  quality  of  real  estate  exclusively,  and  thereby  prevent  his 
creditors  from  reaching  it  other  than  as  real  estate.  He  could  not 
give  it  that  character.  He  could  not  by  such  a  sale  compel  the 
creditor  to  adopt  the  more  tedious  and  expensive  method  of  levy- 
ing upon  and  selling  the  land,  and  then  bringing  an  action  of 
ejectment  to  test  the  validity  of  the  conveyance,  or  of  filing  a  bill 
before  sale  in  aid  of  his  execution.  To  give  the  conveyance  this 
effect  would  certainly  be  to  hinder  and  delay  the  creditor  in  the 
collection  of  his  claim,  and  if  the  claim  was  less  than  one  hundred 
dollars,  to  defeat  him  perhaps  entirely. 

It  is  no  answer  to  this  to  say  that  in  this  manner  the  conveyaooe 
of  the  land  is  attacked  collaterally,  and  that  the  result  is  indirectly 
to  declare  the  deed  void  and  yet  permit  it  to  stand  good  as  between 
the  parties  as  a  conveyance  of  the  land.  The  parties  to  such  a 
fraudulent  conveyance  have  no  right  to  say  that  the  conveyance 
cannot  thus  be  collaterally  attacked,  and  although  as  to  the  land 
the  conveyance  would  be  unaffected,  yet  this  is  no  more  than  was 
conceded  would  be  the  result,  in  any  form  of  proceeding,  as  to  all 
over  what  would  be  required  to  satisfy  the  claim  of  the  attacking 
creditor. 

Neither  is  it  an  answer  to  say  that  the  title  to  the  land  not  being 
in  issue  or  affected  by  the  proceedings,  and  thus  permitted  to  stand 
good  as  between  the  parties,  the  crops,  which  were  but  the  incident 
thereto,  are  also  unaffected;  that  a  creditor  cannot  permit  the 
deed  to  stand  as  valid,  and  seize  the  crops  conveyed  by  the  same 
instrument,  as  an  incident  thereto,  as  invalid.  This  is  but  beg- 
ging the  question.  Every  thing  which  passes  under  the  deed,  while 
valid  as  between  the  parties  thereto,  is  absolutely  void  as  to  the 
creditors  of  the  grantor.  They  have  a  right  to  treat  the  whole  or 
any  part  as  void  ;  as  to  them,  it  is  of  no  validity  ;  they  are  not 
bound  by  it,  nor  are  any  of  their  rights  affected  thereby.  They 
might  levy  upon  a  part  of  the  lands  conveyed,  and  as  to  them  have 
the  deed  declared  fraudulent  and  void,  yet  as  to  the  rest,  the  deed 
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iroold  stand  and  would  be  anaffected  by  such  a  proceeding,  and  so 
with  reference  to  the  crops. 

There  is,  we  think,  a  clear  distinction  between  this  case  and 
J<mes  T.  Bryanty  13  N.  H.  53,  and  Oarbutt  t.  Smithy  40  Barb.  22, 
cited  upon  the  argument  In  those  cases  the  property  levied  upon 
was  not  in  existence  at  the  time  of  the  fraudulent  conveyance.  It 
had  at  no  time  been  the  personal  pi-operty  of  the  grantor.  It  could 
not,  therefore,  have  been  subject  to  levy  at  the  time  of  the  con- 
veyance. True,  it  grew,  or  was  mined  upon,  the  lands  fraudulently 
^sonveyedy  but  no  act  of  the  grantors,  other  than  the  conveyance, 
contributed  in  any  way  or  part  to  its  production.  It  might  well  be 
«aid  in  those  cases  that  the  creditor  could  not  stand  by  and  permit 
the  fraudulent  grantee  to  retain  the  lands,  and  yet  claim  the  pro- 
ceeds thereof,  produced  wholly  by  the  labor  or  at  the  expense  of 
the  grantee.  We  are  of  opinion  that  the  court  erred,  in  not  admit* 
ting  the  evidence  offered,  and  that  the  judgment  must  be  reversed, 
with  costs,  and  a  new  trial  ordered. 

The  other  justices  concurred. 


Orakd  Bapids,  Nbwayoo  &  Lake  Shore  Railboab  Oompakt 
V.  Gbakd  Rapids  &  Ii^diana  Bailboad  Gompaky. 

(86  Mioh.  MS.) 

BaOroadB-^Bmi'MfU  domain — Appropriating  right  of  way  ofon$  company  for 

benefit  of  another. 

The  fTanehiflefl  or  property  of  one  railroad  may  be  taken  for  the  ooiuitraotioii 
of  another,  in  all  cases  where  the  property  of  an  Individ  ual  might  be ;  bat 
this  can  be  done  only  npon  making  compensation  therefor  the  same  as  in 
case  of  an  individoal.    {See  note,  p.  561 .) 

BILL  filed  by  the  Grand  Bapids,  Newaygo  ft  Lake  Shore  Bail- 
road  Oompanyfor  an  injunction  to  restrain  the  Grand  Bapids 
&  Indiana  Bailroad  Oompany  from  constructing  its  road  or  a 
branch  thereof  across  complainant's  track. 

The  two  railroads  run  nearly  parallel  from  Grand  Bapids  for  a 
considerable  distance — the  defendant's  road  being  west  of  corn- 
plainanfs  road.    On  the  east  of  both  roads  was  a  large  lumber 
Vol.  XXIV.  —  69 


546  MICHIGAN, 


Onnd  Rapids,  etc,  R.  R.  Go.  r.  Chnnd  RapidB  &  Indiana  R  R.  Go. 

milly  to  which  the  defendant — ^whose  road  was  first  conBtructed — 
laid  a  switch  or  spar  track.  When  complainant's  road  was  con* 
stmcted  this  switch  or  spur  track  was  cut  off  by  complainant, 
where  it  crossed  complainant's  right  of  way,  and  was  connected 
with  complainant's  track.  Thereupon  the  defendant  proceeded  to 
build  a  new  spur  track  across  complainant's  road  to  said  mill,  and 
this  suit  was  brought  to  restrain  such  action. 

ChampKn  &  Fitzgerald,  for  complainant,  cited  Converse  y.  O. 
R,  a  L  R.  R.  Co.,  18  Mich.  469;  Northern  Railroad  v.  Concord  A 
Claremont  Railroad,  27  N.  H.  183;  Morris  d  Essex  R.  R,  Co.  v. 
Blair,  1  Stockton,  645 ;  Orand  Junction,  etc.,  R.  R.  Co.  v.  County 
Commissioners  of  Middlesex,  14  Gray,  553;  Old  Colony,  etc,  R.  R* 
Co.  V.  County  of  Plymouth,  id.  155 ;  West  Ritfer  Bridge  Co.  ▼. 
Dix,  6  How.  507;  Richmond,  etc.,  R.  R.  Co.  v.  Louisa  R.R. 
Co.,  13  id.  83;  Attorney- General  v.  Railroad  Companies.  35  Wis. 
425;  1  Bedf.  on  Railways,  236,  §  70;  Boston  Water  Pond  Co.  v- 
Boston,  etc.,  R.  R.  Co.,  23  Pick.  360 ;  Central  Bridge  Co.  v.  Lowell, 
4  Gray,  474;  Boston,  etc..  R.  R.  Co.  y.  Salem,  etc.,  R.  R.  Co.,  2  id.  1. 

• 

Hughes,  O'Brien  di  Smiley,  for  defendant,  cited  Laws  1873, 
pp.  520-6,  §§  28,  36;  Const.,  art.  14,  §  1;  Comp.  L.  1871,  §§  2313, 
2319;  Mayor,  etc.,  v.  Norwich,  etc.,  R.  R.  Co.,  109  Mass.  112;  Com. 
V.  Eastern  R,  R.  Co.,  103  id.  254;  s.  c,  4  Am.  Rep.  555;  Fitchburg 
R.  R.  Co.  Y.  Grand  Junction  R.  R.  Co.,^  Allen,  198;  Commission' 
ers  of  Inland  Fisheries  v.  Holyohe  Water  Power  Co.,  104  Mass.  446; 
8.  c,  6  Am.  Rep.  247;  Albany  <&  Northern  R.  R.  Co.  v.  BrotoneU, 
24  N.  Y.  345;  Boston  it  Albany  R.  R.  Co.  v.  Greenbush,  52  id.  510; 
Sherman  v.  Smith,  1  Black,  587;  Attorney- General  v.  Railroad 
Companies,  35  Wis.  428;  Erie,  etc.,  R.R.  Co.  v.  Casey,  26  Penn.  St 
287. 

Mabston,  J.  This  case  was  heard  upon  pleadings  and  proofs 
and  a  decree  rendered  perpetually  enjoining  defendant  from  enter- 
ing upon  complainant's  property  for  the  purpose  of  constructing  a 
branch  or  spur  track,  ^*  without  the  consent  of  the  complainant 
first  had  and  obtained,  or,  without  first  obtaining  a  condemnation 
thereof,  for  the  public  use  and  making  compensation  therefor, 
agreeable  to  the  provisions  of  law."  From  this  decree  defendant, 
conceiving  itself  aggrieved,  appealed. 
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The  defendant  only  having  appealed,  and  haying,  in  the  argu- 
ment submitted,  claimed  a  right  to  take  the  land  as  being  already 
appropriated  to  public  uses,  it  becomes  unnecessary  to  consider 
some  of  the  very  interesting  questions  submitted  by  counsel  for 
complainant  in  their  brief,  as  to  whether  this  proposed  spur  track 
would  be  merely  for  the  private  use  and  benefit  of  defendant 
and  not  of  the  public,  and  if  for  private  use  only,  whether  the  landa 
of  complainant  could  be  condemned  under  the  circumstances  exist- 
ing in  this  case.  We  shall,  therefore,  confine  ourselves  in  what  we 
may  here  say  to  the  position  submitted  by  counsel  for  appellant  in 
their  brief. 

The  appellant  insists  that  under  section  36  of  the  Laws  of  1873,  p« 
526,  it  has  a  right  to  build  this  spur  track,  and  that  after  the  cross- 
ing shall  have  been  made,  if  the  companies  cannot  agree  as  to  the 
compensation  to  be  made  by  the  company  crossing,  the  same  shall 
be  ascertained  by  like  proceedings  and  in  like  manner  as  is  pro- 
vided for  taking  of  land  or  other  property.  It  is  also  insisted  that 
this  statute  is  valid  and  not  in  conflict  with  any  constitutional 
provision;  that  the  Constitution  of  Michigan  (§  1,  art.  15)  pro- 
vides that  ''corporations  may  be  formed  under  general  laws,'^  and 
that ''  all  laws  passed  pursuant  to  this  section  may  be  amended^ 
altered  or  repealed ;''  that  the  general  railroad  law  under  which 
these  companies  were  organized  was  passed  under  and  by  virtue  of 
the  power  conferred  by  this  section  of  the  Constitution,  and  that 
the  act  subjected  the  companies  to  certain  liabilities  and  restric- 
tions ;  among  others,  the  right  to  construct  their  road  across  any 
stream,  private  road,  highway,  railroad  or  canal,  and  to  cross  or 
intersect  any  other  railroad  then  or  thereafter  to  be  constructed  ; 
that  while  the  same  statute  gave  to  railroad  companies  formed 
tinder  it  the  power  to  purchase,  receive,  hold  and  use  lands  and 
real  estate  for  the  pnri)08e  of  constructing  and  maintaining  its 
road,  it  granted  the  power  for  a  public  use  and  not  a  private  one> 
and  subject  to  the  reserved  legislative  power  granted  in  the  Con- 
stitution, which  enabled  the  legislature  to  alter,  amend  or  repeal 
its  charter  at  pleasure,  and  that  it  would  be  absurd  to  say,  after  a 
railroad  has  taken  property  for  a  public  use,  it  immediately  becomes 
private  proi)erty,  and  is  beyond  the  reserved  power  of  the  legis- 
lature; and  that  when  another  railroad  company  attempts  to  cross 
it,  the  latter  company  is  appropriating  private  proi)erty  for  public 
use. 
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Such  in  brief  is  the  argument  of  connsel  for  the  appellant  upon 
this  branch  of  the  case. 

In  so  far  as  we  can  discover,  this  is  the  first  time  that  such  a 
position  has  been  taken  on  behalf  of  a  corporation.  Heretoforo 
when  this  question  has  arisen,  it  has  been  insisted  that  the  legis- 
lature could  not  authorize  the  property  or  franchises  of  a  corpora- 
tion to  be  taken  under  the  exercise  of  the  right  of  eminent 
domain.  It  was  then  argued  by  the  corporations  that  their  prop- 
erty and  rights  were  of  so  sacred  and  intangible  a  character  that 
they  could  not  be  disturbed,  although  similar  rights  in  the  person 
of  the  citizen  could  be.  ^he  courts,  however,  uniformly  held  that 
in  this  respect  there  was  no  difference  between  corporate  and  in- 
dividual rights  ;  that  a  grant  for  one  public  purpose  must  yield  to 
another  equally  important,  but  that  in  all  such  cases  compensa- 
tion should  be  made  to  those  whose  property  or  franchises  was  thus 
required  and  taken  for  the  public  use. 

We  consider  the  argument  advanced  in  this  case  a  very  dangerous 
one  for  railroad  companies  to  endeavor  to  enforce.  If  carried  out 
to  its  legitimate  and  logical  conclusion,  it  would,  in  effect, 
enable  the  legislature  to  take,  or  authorize  to  be  taken  from  them, 
all  property  they  might  have  acquired  by  condemnation,  and 
authorize  its  use  for  other  so-called  public  purposes,  without 
making  any  compensation  whatever  therefor.  The  company  might 
thus  be  practically  destroyed  and  its  rights  given  to  another  or 
parceled  out.  Some  other  very  absurd  results  would  follow,  but 
we  need  not  here  refer  to  them. 

Now,  without  attempting  at  present  to  define  the  power  of  the 
legislature,  under  the  clause  of  the  Constitution  referred  to,  it  has 
never  yet  been  claimed  that  the  legislature  under  this  reserved 
light  could  take  the  property  which  the  corporation  had  acquired, 
by  purchase  or  otherwise,  and  give  it  to  third  parties,  or  authorise 
its  being  appropriated  by  or  for  the  use  of  the  public,  without  com- 
pensation being  made  therefor.  A  repeal  of  the  law  under  which  the 
corporation  was  organized  would  not  vest  the  title  to  its  property  in 
the  public.  In  so  far  as  the  corporation  is  a  common  carrier,  the 
legislature  has  undoubted  power  to  control  and  regulate  it,  but  in 
so  far  as  its  property  is  concerned,  property  taken  by  it  for  use  in 
the  building  and  operating  its  road,  so  long  at  least  as  such  prop- 
erty is  used  by  the  corporation  for  such  purposes,  is  as  sacredly 
guarded  and  protected  under  our  Constitution    and  is  as   much 
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beyond  the  reach  or  power  of  the  legislature,  as  is  the  property  of 
an  individual.  Whatever  the  right  or  title  of  the  corporation 
may  be  in  such  lands,  whether  a  mere  easement  or  something 
greater,  whether  it  may  by  some  be  considered  public  property  and 
by  others  private,  call  it  by  what  name  we  will,  practically,  in 
order  for  the  company  to  fully  enjoy  its  rights  therein,  the  use 
must  not  only  be  permanent  in  its  nature,  at  least  so  long  as  the 
road  is  operated,  but  it  must  be  exclusive.  From  the  very  nature 
of  the  construction  and  operation  of  railroads,  the  public  cannot 
use  their  road  in  the  usual  or  ordinary  manner  of  using  a  common 
public  highway.  Neither  the  State  nor  any  of  its  departments, 
or  municipalities,  have  or  claim  any  interest  in  the  property  or 
franchises  of  the  company.  They  neither  pay  nor  contribute  toward 
the  purchase  of  the  right  of  way,  or  to  keeping  it  in  proper  repair 
afterward.  All  this  is  done  by  the  company  itself  and  through 
its  efforts.  And  the  right  thus  acquired  and  paid  for  by  the  com- 
pany  is  as  much  its  property,  and  of  value  to  it,  as  would  be  a  like 
right  or  interest  if  owned  by  an  individual.  In  justice,  therefore, 
the  corporation  should  have  as  clear  aright  to  compensation  for  an 
injury  sustained,  in  consequence  of  an  appropriation  or  use  of  its 
property  by  another  without  its  consent,  as  an  individual  would. 

The  theory  that  land  taken  under  the  power  of  eminent  domain 
is  taken  for  the  public  use,  has  really  caused  much  mischief.  The 
term  "public  use"  or  "public  purpose"  is  misleading.  An  object  may 
be  public  for  one  purpose  while  for  others  it  would  not  be.  Cor- 
porations have  frequently,  in  order  to  accomplish  their  purposes, 
sought  to  give  this  term  its  broadest  meaning,  and  then,  using  it 
as  a  foundation  to  erect  structures  thereon,  wholly  at  variance  with 
all  well-known  legal  principles.  In  this  they  have  derived  en- 
couragement and  support  from  the  courts  in  holding  that  property 
thus  taken  and  held  by  a  private  corporation  is  taken  for  a  public 
purpose,  in  order  to  find  some  ground  upon  which  to  authorize  its 
being  taken  in  inviium. 

Now,  while  railroads  in  one  sense  are  for  the  use  and  accommoda- 
tion of  the  public,  and  to  this  extent  may  be  considered  as  used 
for  public  purposes,  the  mistake  in  this  case  consists  in  assuming 
that  the  property  by  them  acquired,  having  been  taken  for  a  pub- 
lic purpose,  may  be  used  and  appropriated  by  any  other  corporation 
for  a  similar  public  purpose,  without  making  compensation  therefor; 
that  property  public  for  one  purpose  shall  be  public  for  all.    But 
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is  this  true  ?  In  the  case  of  a  common  public  highway  every  one 
has  an  equal  right  of  passage  over  it,  but  if  it  is  sought  to  appro- 
priate it  to  some  essentially  different  public  use,  as  a  railroad,  it  is 
now  generally  conceded  that  the  owner  of  the  soil  would  be  entitled 
to  additional  compensation.  A  turnpike  is  also  a  public  highway, 
which  tlie  public  have  a  right  to  use  upon  paying  toll.  If  it  is 
appropriated  to  some  other  public  use,  the  turnpike  company 
would  be  entitled  to  compensation,  and  if  the  new  use  was  essen- 
tially different  from  the  old,  the  owner  of  the  reversion  would  also 
be  entitled  to  compensation.  In  the  one  case  the  public  have  the 
right  to  the  free  use  of  the  road,  in  the  other,  to  the  use  upon  pay- 
ing toll;  but  in  neither  event  are  their  rights  considered  in  case  of 
the  road  being  appropriated  to  a  different  purpose. 

If  lands  are  taken  for  a  site  for  a  light-house  or  a  fort,  although 
'Clearly  taken  for  public  purposes,  yet  the  public,  as  such,  are 
excluded  therefrom.  The  use  for  which  it  is  designed  is  one  that 
is  inconsistent  with  individual  rights,  either  separately  or  collect- 
ively. In  some  cases  where  property  is  required  for  public  use  a 
mere  temporary  use  or  easement  only  is  required,  while  in  others  an 
apparently  perpetual  and  exclusive  occupation  is  required.  In  the 
former  class,  whenever  the  public  easement  is  relinquished  or 
vacated,  the  owner  of  the  reversion  is  restored  to  his  original 
rights,  while  in  the  latter  class  it  would  not  follow  that  he  would 
have  any  rights  whatever  upon  a  relinquishment  of  the  uses  for 
which  the  property  was  acquired.  It  is  apparent,  therefore,  that 
it  will  not  do  to  say  that  property  taken  for  a  particular  public 
use  thereby  becomes  public  for  all  purposes.  The  public  may 
have  the  right  to  use  it  for  certain  purposes,  and  yet  individuals 
or  private  corporations  have  rights  therein  at  the  same  time. 
These  rights  may  be  considered  as  private  rights,  separate  and  dis- 
tinct from  the  rights  of  the  public.  Wherever  such  private  rights 
^xist,  they  are  entitled  to  protection,  and  can  only  be  divested  in 
the  same  manner  and  under  the  same  laws  that  individual  rights 
may  be. 

Our  conclusion  upon  this  branch  of  the  case  is,  that  the  fran- 
chises or  property  of  one  railroad  may  be  taken  for  the  construc- 
tion of  another,  in  all  cases  where  the  property  of  an  individnal 
might  be,  upon  making  compensation  therefor. 

We  refer  to  the  following  authorities,  and  while  perhaps  none 
of  the  cases  cited  cover  the  entire  ground  here  gone  over,  yet  we 
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think  they  fully  support  the  views  taken.  Gooley's  Const.  Lim. 
523  et  seq.j  1  Redfield  on  Railways,  229  et  seq,;  West  River  Bridge 
Co.  V.  DiXy  6  How.  529;  Richmond,  etc,  R,  R.  Co.  v.  Louisa  R.  R. 
Co.  J  13  id.  81 ;  Newcastle,  etc.,  R.  R.  Co.  v.  P.  £  I.  R.  R.,  3  Ind. 
464 ;  Springfield  v.  Conn.  R.  R.,  4  Cush.  H3  ;  Northern  R.  R.  v. 
Concord,  etc.,  R.  R.,  7  Fost.  183;  The  Peoria,  etc.,  R.  R.  v.  The 
Peoria  d  Springfield  R.  R.,  66  111.  174 ;  Enfield  Toll  Bridge  Co.  t. 
Hartford,  etc.,  R.  R.,  17  Conn.  40 ;  Matter  of  Kerr,  42  Barb.  119  ; 
Boston  Water  Power  Co.  v.  Boston,  etc.,  R.  R.,  23  Pick.  360  ;  Cen^ 
iral  Bridae  Co.  v.  Lowell,  4  Gray,  482 ;  The  People  v.  Saletn,  20 
Mich.  452  ;  Bench  and  Bar,  July,  1871,  p.  97. 

It  follows  that  the  decree  must  be  affirmed  with  costs. 

The  other  justices  concurred. 

Note  by  the  Reporter.— In  Eastern  Railroad  Co.  y.  Boston  A  Maine  RofOr 
road,  15  Am.  Rep.  13;  s.  c,  HI  Mass.  125,  it  was  held  that  the  legislature  had 
the  right  to  authorize  one  railroad  to  take  the  laud  of  another  railroad  which  it 
had  acquired  Ijy  eminent  domain,  upon  pajment  of  compensation,  and  the  same 
rule  was  followed  in  ChiiMgOy  etc.,  R.  R.  Co.  y.  Tormi  of  Lake,  71  111.  333  ;  New 
York^  etc.,  R.  R.  Co.  v.  Boston^  etc.,  R.  R.  Co  ,36  Conn.  196;  City  of  Bridgeport 
y.  JVeto  York,  etc.,  R.  R.  Co.,  id.  265;  8.  c,  4  Am.  Rep.  63;  Evergreen  Ceme- 
tery AsB.M.  New  Haven,  21  Am.  Rep.  648;  s.  c,  43  Conn.  234;  Matter  of  Kerr, 
42  Barb.  119;  Backtis  v.  Lebanon,  11  N.  H.  19.  But  to  authorize  the  taking  of 
land  already  actually  deyo ted  to  a  public  use,  there  must  be  an  express  statu- 
tory authority.  In  re  Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  574.  Thus  in  Ceji- 
tral  Cilu  Horse  Ry.Co,  v.  Fort  Clark  Horse  Ry.  Co.  81  III.  6:i3,  it  was  held 
that  a  part  of  the  line  of  one  railroad  could  not  be  taken  by  a  competing  road 
acting  under  an  ordinance  of  a  city  councU. 

So  in  Evergreen  Cemetery  Ass.  v.  New  Haven,  21  Am.  Rep.  643;  s.  c.,43  Conn. 
234,  it  was  held  that,  without  special  statutory  authority  or  by  necessary  and 
reasonable  implication,  a  municipal  corporation  could  not  take  for  a  highway 
the  land  of  a  cemetery,  whether  such  land  was  actually  in  use  for  interments 
or  not. 

But  in  Matter  of  New  York  Central,  etc.,  R.  R.  Co.,  63  N.  Y.  328,  it  was 
held  that  under  the  general  statute,  a  railroad  could  take  the  land  of  a  gas- 
light company  not  in  actual  use,  such  company  not  being  a  public  corporation. 

In  M(Uter  of  Rochester  Water  Commissioners,  06  N.  Y.  413.  the  court  said; 
**  An  easement  may  be  acquired  in  invituni,  by  legislatiye  authority,  in  lands 
held  and  occupied  for  a  public  use  when  such  easement  may  be  enjoyed  with- 
out detriment  to  the  public  or  interfering  with  the  use  to  which  the  lands  are 
deyoted.  New  York  Central  and  Hudson  R.  R.  Co.  v  Metropolitan  Oas-Ught 
Co.,  63  N.  Y.  326.  So,  too,  lands  held  by  a  corporation  or  by  a  public  body,  but 
not  used  for  or  necessary  to  a  public  purpose,  but  simply  as  a  proprietor  and 
for  any  private  purpose  to  which  they  may  be  lawfully  applied,  may  be  taken 
as  if  held  by  an  individual  owner.  The  property  rights  of  a  corporation  in 
lands  not  held  in  trust  for  a  public  une  are  no  more  sacred  than  those  of  indi- 
vidual proprietors.  The  law  only  protects  from  condemnation  for  public  pur- 
poses lands  actually  held  by  authority  of  the  sovereign  power  for  or  necessary 
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to.8ome  pablio  purpose  or  use.  L&uds  held  upon  a  special  trust  for  a  public 
use  cauuot  be  appropriated  to  another  public  use  without  special  authority 
from  the  legislature.'' 

lu  Peoria,  etc.,  A.  R,  Co.  v.  Peoria,  etc,,  R.  R,  Co,,  66  III.  174.  it  was  held 
that  the  land  of  one  railroad  company  not  in  actual  use  might  be  condemned 
thereby,  **  clearly  implying,"* said  Brbesb,  J.,  in  Central  City  Horae  Ry.  Co,y, 
Fort  Clark  Hone  Ry.  Co,,  81  Ul.  623,  **  if  it  was  in  actual  use  for  their  trade  or 
appurtenances,  it  was  not  subject  to  condemnation  by  another  road." 

But  in  no  case  can  the  ijght  be  exercised  without  compensation.  Thus  in 
SouthweaUm  R.  R,  Co.  ▼.  Southern  Telegraph  Co,,  12  Am.  Rep.  585;  8.  c.,46 
Ga.  4,  a  statute  authorizing  a  telegraph  company  to  erect  its  lines  upon  the 
way  of  a  railroad  company,  without  providing  for  enforcing  payment  of  dama- 
ges, trai  held  unconstitutional  and  void. 


Ashley  v.  City  of  Port  Httbok. 

(85  Mich.  a06.) 

MunieipcU  carporatiom — Seweri — LidbUUjf  for  damaget  &y. 

A  city  ooDstructed  a  sewer  in  such  a  manner  as  to  throw  large  quantities  of 
water  upon  plaintiff's  premises,  which  otherwise  would  not  have  flowed 
there.    Held,  that  the  city  was  liable  for  the  damage.    {See  note,  p.  556.) 

ACTION  for  damages  occasioned  to  plaintiff's  premises  by  de- 
fendants' sewer.     The  opinion  states  the  case. 

Chadwick  v.  VoorheiSy  for  plaintiff  in  error. 

W.  F.  Atkinson,  T.  J.  Sweeney  and  TT.  T.  Mitchell,  for  defendant 
in  error. 

CooLEY,  C.  J.  The  action  in  this  case  was  instituted  to  recover 
damages  for  an  injury  caused  to  the  house  of  the  plaintiff  by  the 
cutting  of  a  sewer  under  the  direction  of  the  city  authorities,  and 
under  city  legislation,  the  validity  of  which  is  not  disputed.  The 
necessary  result  of  cutting  the  sewer,  the  plaintiff  claims,  was,  to 
collect  and  throw  large  quantities  of  water  upon  his  premises  which 
otherwise  would  not  have  flowed  upon  them ;  and  it  is  for  an  injury 
thereby  caused  that  he  sues.  The  evidence  offered  on  the  part  of 
the  plaintiff  tended  to  establish  the  case  he  declared  upon,  but  the 
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court  instructed  the  jury  that  though  they  should  find  the  facts  to 
be  as  the  plaintiff  claimed,  they  must  still  return  a  rerdict  for  the 
defendant.  The  ground  of  this  decision,  as  we  understand  it,  was, 
that  the  city,  in  ordering  the  construction  of  the  sewer  and  in  con- 
structing it,  was  acting  in  the  exercise  of  its  legislative  and  dis- 
cretionary authority,  and  was  consequently  exempt  from  any  lia- 
bility to  persons  who  might  happen  to  be  injured.  That  is  the 
ground  that  is  assumed  by  counsel  for  the  city  in  this  court,  and  it 
is  supposed  to  be  the  ground  on  which  the  case  was  decided  in  the 
court  below. 

In  Pantiac  v.  Cartery  32  Mich.  164,  the  question  of  the  liability 
of  a  municipal  corporation  for  an  injury  resulting  from  an  exercise 
of  its  legislative  powers  was  considered,  and  it  was  denied  that 
any  liability  could  aiise  so  long  as  the  corporation  confined  itself 
within  the  limits  of  its  jurisdiction.  That  was  a  c&se  of  an  inci- 
dental injury  to  property  caused  by  the  grading  of  a  street.  The 
plaintiff's  premises  were  in  no  way  invaded,  but  they  were  rendered 
less  valuable  by  the  grading,  and  there  was  this  peculiar  hardship 
in  the  case,  that  the  injury  was  mainly  or  wholly  owing  to  the  fact 
that  the  plaintiff's  dwelling  had  been  erected  with  reference  to  a 
grade  previously  established  and  now  changed.  In  the  subsequent 
case  of  Cfiiy  of  Detroit  v.  Beckman,  34  Mich.  125  ;  s.  c,  22  Am. 
Bep.  507,  the  same  doctrine  was  re-affirmed.  That  was  a  case  of 
injury  by  being  overturned  in  a  street  in  consequence  of  what  was 
claimed  to  be  an  insufficient  covering  of  a  sewer  at  a  point  where 
two  streets  crossed  each  other.  It  was  counted  upon  as  a  case  of 
negligence,  but  the  negligence  consisted  only  in  this,  that  the  city 
had  failed  to  provide  for  covering  the  sewer  at  the  crossing  of  a 
street  for  such  a  width  as  a  proper  regard  for  the  safety  of  people 
passing  along  the  street  would  require.  If  this  case  is  found  to  be 
within  the  principle  of  the  cases  referred  to,  the  ruling  below  must 
be  sustained,  and  that,  we  think,  is  the  only  question  we  have 
occasion  to  discuss. 

The  cases  that  bear  upon  the  precise  point  now  involved  are 
numerous.  In  Proprietors  of  Locks,  etc.,  v.  Lowell,  7  Gray,  223,  it 
was  held  that  a  city  was  liable  in  an  action  of  tort  for  draining 
water  through  sewers  and  drains  into  a  canal  owned  by  a  private 
corporation,  thereby  causing  injury  to  the  canal ;  the  conclusion 
being  planted  on  the  right  of  the  corporation  "  to  an  unmolested 
enjoyment  of  the  property."  In  Franklin  v.  Fisk,  13  Allen,  211, 
Vol.  XXIV.  —  70 
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it  is  said  by  Chapman,  J. :  **  When  highways  are  established  they 
are  located  by  the  public  authorities  with  exactness,  and  the  ease- 
ment of  the  public,  which  consists  of  the  right  to  make  them  safe 
and  convenient  for  travelers,  and  to  use  them  for  public  travel,  does 
not  extend  beyond  the  limit  of  the  location.  A  surveyor  of  high- 
ways who  fells  a  tree  upon  the  adjoining  land  ea^ra  viam  is  a 
trespasser  (citing  Elder  v.  Bemis,  2  Mete.  599).  Neither  his  office 
nor  the  existence  of  the  highway  gives  him  any  authority  to  meddle 
with  the  land  outside  the  limits  of  the  highway. '^  In  HashettY. 
New  Bedford,  108  Mass.  208,  a  city  was  held  liable  to  the  owner 
of  a  private  dock  into  which,  to  his  injury,  the  mud  and  filth  from 
its  sewer  was  discharged.  .  In  Wilson  v.  New  York,  1  Denio,  595, 
on  facts  substantially  like  fhose  in  the  present  case,  it  was  denied 
that  plaintiff  had  any  redress  against  the  city.  *  This  decision  was 
afterward  questioned  in  the  same  court.  Weet  v.  Brochporty  16  N. 
Y.  161,  170,  note,  and  in  some  other  cases  to  which  reference  will 
be  made  further  on.  In  Lacour  v.  New  York,  3  Duer,  406,  it  was 
decided  that  a  municipal  corporation  in  the  exercise  of  its  authority 
over  its  property  was  as  much  bound  to  manage  and  use  it  so  as  to 
produce  no  injury  to  others  as  would  be  an  individual  owner,  and 
that  if  the  necessary  result  of  an  excavation  in  a  public  street  was 
to  injure  the  buildings  on  adjoining  ground,  the  corporation  must 
respond  for  such  injury.  In  Conrad  v.  Ithaca,  16  N.  Y.  158,  a 
municipal  corporation  was  held  liable  to  one  whose  building  was 
carried  away  in  consequence  of  the  negligent  construction  of  a 
bridge  by  the  corporation  over  a  stream  flowing  through  it.  In 
Rochester  White  Lead  Oo.  v.  Rochester,  3  N.  Y.  463,  the  city  was 
made  to  respond  in  damages  for  flooding  private  premises  with 
waters  gathered  in  a  sewer.  This  case  is  commented  on  in  Mills 
V.  Brooklyn^  32  N.  Y.  489,  and  distinguished  from  one  in  which 
the  injury  complained  of  arose  from  the  insufficiency  of  a  sewer 
which  was  constructed  in  accordance  with  the  plan  determined 
upon.  Obviously  the  complaint  in  that  case  was  of  the  legislation 
itself,  and  of  incidental  injuries  which  it  did  not  sufficiently  pro- 
vide against.  The  like  injuries  might  result  from  a  failure  to  con- 
struct any  sewer  whatever;  but  clearly  no  action  could  be  sustained 
for  a  mere  neglect  to  exercise  a  discretionary  authority.  Compare 
Smith  V.  Mayor,  etc.,  6  N.  Y.  Sup.  (T.  &  C.)  685;  4  Hun,  637; 
Nuns  V.  Mayor,  etc,  59  N.  Y.  500.  Cases  of  flooding  lands  by 
neglect  to  keep  sewers  in  repair,  of  which  Barton  v.  Syracuse,  37 
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Barb.  292,  and  36  N.  Y.  5i,  is  an  instance^  are  passed  by,  inasmuch 
as  it  is  not  disputed  by  counsel  for  the  defendant  in  this  case  that 
for  negligent  injuries  of  that  description  the  corporation  would  be 
responsible.  Those  cases  are  supposed  by  counsel  to  be  distin- 
guished from  the  one  before  us  in  this:  that  here  the  neglect  com- 
plained of  was  only  of  a  failure  to  exercise  a  l^slative  function, 
and  thereby  provide  the  means  for  carrying  off  the  water  which  the 
fiewer  threw  upon  the  plaintiff's  premises.  The  distinction  is,  that 
the  obligation  to  establish  and  open  sewers  is  a  legislative  duty, 
while  the  obligation  to  keep  them  in  repair  is  ministerial.  But  it  is 
not  strictly  the  failure  to  construct  sewers  to  carry  off  the  water  that 
is  complained  of  in  this  case;  it  is  of  the  positive  act  of  casting  water 
upon  the  plaintiff's  premises  by  the  sewer  already  constructed. 

An  action  like  the  one  at  bar  was  sustained  in  Nevi?is  v.  Peoriay 
41  111.  502 ;  Aurora  v.  OilleUy  56  id.  132 ;  Aurora  v.  Reed,  57  id. 
SO;  s.  c,  11  Am.  Rep.  1 ;  Alton  v.  Hope,  68  111.  167 ;  Jacksonville 
V.  Lambert^  62  id.  519.  The  same  is  true  of  Pettigrew  v.  Evans- 
vilUy  25  Wis.  223,  where  Dixon,  G.  J.,  is  at  some  pains  to  distin- 
guish the  case  from  one  of  merely  incidental  injuries.  The  case 
of  Vincennes  v.  Richards^  23  Ind.  381,  appears  by  the  report  to 
have  turned  on  this  distinction.  And  see  Cotes  v.  Davenport,  9 
Iowa,  227.  The  doctrine  of  the  foregoing  case  is  approved  by 
Judge  Dillon  in  his  treatise  on  Municipal  Corporations,  vol.  2,  p. 
799,  note,  where  several  Upper  Canada  cases  are  cited  in  its  sup- 
port We  refer  also  to  Merrifield  y.Wm^cester,  110  Mass.  216;  s.  c, 
14  Am.  Rep.  592,  where  the  same  distinction  is  somewhat  consid- 
ered by  Wells,  J.  In  St.  Peter  v.  Denison,  58  N.  Y.  416;  s.  o., 
17  Am.  Rep.  258,  the  action  was  against  a  contractor  with  the 
State  for  the  enlargement  of  the  canal,  who  in  blasting  rock  had 
caused  an  injury  to  the  plaintiff  while  the  latter  was  employed  on 
other  premises  in-  the  vicinity.  The  defendant  claimed  the  same 
exemption  which  the  State  would  have  had  under  the  same  cir- 
cumstances. Conceding  that  he  might  stand  in  the  place  of  the 
State,  the  court  held  he  was  not  entitled  to  protection.  Even  the 
State,  it  was  said,  could  not  intrude  upon  the  lawful  possession  of 
a  citizen.  The  case  of  incidental  injuries,  where  the  actor  con- 
fined himself  to  the  premises  where  he  had  a  right  to  work,  was 
considered  and  distinguished,  and  the  clear  liability  of  the  defend- 
ant, where  the  injury  was  accomplished  by  an  actual  invasion  of 
another^s  premises,  was  affirmed. 


556  MICHIGAN, 


Aahlej  v.  City  of  Port  Haron. 


It  is  very  manifest  from  this  reference  to  authorities,  that  they 
recognize  in  municipal  corporations  no  exemption  from  responsi- 
bility where  the  injury  an  individual  has  received  is  a  direct  injury 
accomplished  by  a  corporate  act  which  is  in  the  nature  of  a  trespass 
upon  him.  The  right  of  an  individual  to  the  occupation  and 
enjoyment  of  his  premises  is  exclusive,  and  the  public  authorities 
have  no  more  liberty  to  trespass  upon  it  than  has  a  private  indi- 
vidual. If  the  corporation  send  people  with  picks  and  spades  to 
cut  a  street  through  it  without  first  acquiring  the  right  of  way,  it 
is  liable  for  a  tort;  but  it  is  no  more  liable  under  such  circumstan- 
ces than  it  is  when  it  pours  upon  its  land  a  flood  of  water  by  a 
public  sewer  so  constructed  that  the  flooding  must  be  a  necessary 
result  The  one  is  no  more  unjustifiable,  and  no  more  an  action- 
able wrong,  than  the  other.  Each  is  a  trespass,  and  in  each  instance 
the  city  exceeds  its  lawful  jurisdiction.  A  municipal  charter  never 
gives  and  never  could  give  authority  to  appropriate  the  freehold  of  a 
citizen  without  compensation,  whether  it  be  done  through  an  actual 
taking  of  it  for  streets  or  buildings,  or  by  flooding  it  so  as  to  inter- 
fere with  the  owner's  possession.  His  property  right  is  appropria- 
ted in  the  one  case  as  much  as  in  the  other.  Pumpelly  v.  Oreefi 
.Bay  Co,y  13  Wall.  166;  Arimofid  v.  Or&en  Bay,  eic,  Co.,  31  Wis. 
316;  Haton  v.  B.  C.  £  M,  R.  R.  Co.,  61  N.  H  504;  s.  c,  12  Am. 
Eep.  147. 

A  like  excess  of  jurisdiction  appears  when  in  the  exercise  of  its 
powers  a  municipal  corpoi^tion  creates  a  nuisance  to  the  injury  of 
an  individual.  The  doctrine  of  liability  in  such  cases  is  familiar, 
and  was  acted  upon  in  Pemwyer  v.  Saginaw,  8  Mich.  534. 

The  recent  case  of  Rowe  v.  Portsmouth,  decided  by  the  Supreme 
Court  of  New  Hampshire,  and  not  yet  found  in  the  regular  reports, 
is  in  accord  with  the  views  we  have  expi^essed.  See  Am.  Law 
Times  and  Sep.,  Vol.  3,  p.  482;  s.  c,  22  Am.  Eep.  464. 

It  follows  that  the  judgment  must  be  reyersed,  with  costs,  and  a 
new  trial  ordered. 

The  other  justices  concurred. 

< 

Note  bt  the  Rbpobtbr.— See  note  to  Van  PeU  v.  DavemporU  20  Am.  Rep. 
622.  A  city  is  not  liable  for  damages  caused  by  the  overflow  of  a  sewer  unless 
the  plaintiff  prove  either  fault  in  the  construction  of  the  sewer  or  negligence 
in  removing  obstructions  therein  after  notice  of  their  existence.  SmiXh  v. 
Mayovy  23  Am.  Rep.  53;  8.  c,  66 N.  Y.  295. 

In  RoMDt  V.  PoTismouikf  22  Am.  Rep.  464;  s.  c,  66  N.  H.  291,  a  city  was  held 
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liable  where  it  constmoted  a  sewer  so  aiiskillf  ully  that  it  became  obstructed 
and  caused  water  to  set  back  on  plttiutilTB  premises. 

Muuioipal  corporations  are  not  liable  for  errors  in  the  plan  of  a  sewer  or 
other  public  work  unless  the  plan  is  saoh  as  must  result  in  a  direct  invasiou  of 
prirate  property.  Detroit  v.  Beokman,  22  Am.  Rep.  507,  and  note;  s.o.,M 
Mich.  125. 

But  in  City  of  Dixon  v.  Baker,  16  Am.  Rep.  591 ;  8.  c,  85  lU.  518,  error  was 
assi^ed  upon  the  refu^  of  the  court  to  instruct  the  jury  in  behalf  of  the  city 
that  it  was  not  liable  for  injuries  resulting  from  error  in  jud|^eut  of  the  com- 
mon council  as  to  the  size  of  sewers  necessary  to  carry  off  water.  This  was  held 
to  be  no  error,  as  the  evidence  showed  that  the  sewers  were  insufllcient,  and 
that  the  common  council  might  and  ought  to  have  known  the  fact. 

So  in  Van  Pelt  v.  Davenport,  20  Am.  Rep.  622;  s.  G.,i2  Iowa,  906,  it  was  held 
that  the  city  could  be  held  liable  for  the  want  of  capacity  of  a  sewer  or  culvert, 
when  a  public  improvement  had  rendered  the  sewer  necessary,  the  court  say- 
ing, **  as  the  improvement  made  by  the  city  created  a  necessity  for  a  culvert, 
which  the  city  could  not  neglect  to  construct  without  being  derelict  in  its  duty. 
It  was  inciunbent  upon  it  to  exercise  reasonable  care,  judgment  and  skill  in  its 
construction." 

In  Thurston  v.  St,  Joseph,  11  Am.  Rep.  463;  s.  c,  51  Mo.  510,  where  the  city 
built  a  sewer  which  was  defective,  and  plaintiff's  land  was  flooded,  this  wm 
held  to  be  a  taking  of  plaintiff's  prt^erty  within  the  meauliig  of  the  Consti- 
tution for  which  compensation  was  due,  and  that  defendants  were  liable  irre- 
spective of  negligence. 

In  Nims  V.  Troy,  69  K.  Y.  500,  the  city  authorized  an  individual  to  alter  a 
sewer  in  doing  which  he  obstructed  another  sewer,  and  a  heavy  storm  occur- 
ring, plaintiffs  property  was  injured  by  reason  of  the  obstruction.  The  bill 
for  making  the  alteration  was  presented  to  the  city  and  was  paid.  It  was  held 
that  the  city  was  chanreable  with  notice  of  the  manner  in  which  the  alteration 
had  been  made,  and  was  liable.  The  court  said :  **  The  sewer  at  the  point  of  the 
obstruction,  as  well  as  the  whole  sewer,  into  which  the  waters  were  directed  by 
the  changes  made  in  186i,  were  constructed  by  the  city  of  Troy,  and  of  the 
proper  dimensions,  and  but  for  the  alterations  made  and  the  obstructions 
suffered  to  accumulate  by  reason  of  such  alterations,  no  harm  would  have 
come  to  any  one.  Whatever  may  have  been  the  original  obligation  or  duty  of 
the  city  in  respect  to  providing  sewage,  and  a  proper  ehaonel  for  the  passage  of 
the  water  that  found  its  way  into  the  old  or  **  crooked  sewer,"  having  under- 
taken the  building  of  the  sewer  it  was  its  duty  to  keep  it  in  proper  repair,  and 
it  is  liable  for  any  neglect  in  its  proper  maintenance,  or  for  any  changes  or 
alterations  made  by  the  city  or  its  authority  or  with  the  knowledge  of  the  city 
officials,  in  its  structure,  by  means  of  which  the  waters  are  obstructed  in  their 
paosAge  and  damage  ensues  to  others.  This  was  ruled  in  Rochester  White  Lead 
Co.  v.  City  of  Rochester,  3  N.  Y.  463;  Barton  v.  City  of  Syracuse,  87  Barb.  292; 
affirmed,  36  N.  Y.  54;  McCarttiyv,  Same,  46  id.  194;  Hines  v.  City  of  Lookport, 
60  i4. 286;  and  see  Dillon  on  Municipal  Corporations,  S  802,  and  cases  cited  in 
uotes;  Mayor  V,  Furze,  3  Hill,  612.  This  principle  is  approved  in  Mills  v.  City 
of  Brooklyn,  82  N.  Y.  489.  and  that  case  distinguished  from  those  cited,  and 
others  holding  the  same  doctrine." 
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claimed  a  misjoinder  of  causes  of  action;  but  issue  was  joined  on 
all  the  counts,  both  generally  and  by  special  defenses,  and  a  recov- 
ery  was  had  for  the  price  paid.  A  rule  for  a  new  trial  was  sought 
on  tho  grounds  that  the  horse  was  not,  and  could  not  be  returned 
in  the  same  condition  as  when  sold,  and  that  plaintiff  was  only 
entitled  on  the  evidence  to  nominal  damages  and  not  to  the  price 
paid ;  but  a  new  trial  was  refused. 

Although  no  question  was  raised  on  the  declaration,  that  of 
itself  is  of  some  significance  where  the  cases  show  much  attention 
was  paid  to  questions  of  pleading,  and  the  nature  of  the  contro- 
yersy  rendered  it  improbable  that  any  defect  would  be  oyerlooked. 

The  case  of  Heilbuit  v.  Hickson,  L.  B.,  7  G.  P.  438,  is  a  recent 
and  valuable  case,  showing  the  real  character  of  these  transactions. 
There  the  defendants  agreed  to  sell  plaintiffs  30,000  army  shoes 
according  to  a  sample  shown  them,  to  be  inspected  and  approved 
before  shipment,  and  payment  made  on  delivery.  Shoes  were 
inspected,  approved,  and  delivered  at  the  appointed  wharf  in  Ijon- 
don  and  paid  for.  They  were  forwarded  by  plaintiffs  to  Lille  to 
meet  a  contract  they  had  made  with  the  French  government  After 
a  considerable  number  had  been  delivered  and  sent  forward,  it  was 
heard  that  contractors  had  been  punished  in  France  for  furnishing 
army  shoes  having  paper  fillings  in  the  soles.  Whether  any  shoe 
had  these  could  only  be  determined  by  cutting  it  open,  which  had 
not  been  done  in  any  case  by  plaintiff's  inspector  in  England.  On 
some  discussion  arising  upon  the  subject,  defendants  wrote  a  letter 
to  plaintiffs,  agreeing  to  take  back  such  shoes  as  were  thrown  back  on 
his  hands  by  the  French  authorities  as  containing  paper,  provided 
it  was  found  in  any  large  proportion.  The  French  authorities 
rejected  the  whole  invoices  and  left  them  in  warehouse  at  Lille, 
and  plaintiffs  notified  defendants  they  vould  have  nothing  more  to 
do  with  them.  They  also  did  the  same  ai  to  further  parcels  which 
had  been  delivered  and  paid  for  in  London,  but  not  shipped.  The 
court  held  the  inspection  and  acceptance  in  London  did  not  cut 
off  the  remedy  for  the  unknown  defect  not  discoverable  by  that 
kind  of  inspection.  It  allowed  a  recovery,  not  merely  for  tho 
price,  but  for  damages,  including  forwarding,  freight  and  insur- 
ance, and  loss  of  profits  which  would  have  been  received  of  the 
French  government  on  tho  whole  contract,  including  both  such  shoes 

had  been  delivered  and  such  as  had  not  been  delivered. 

This  decision  is  just,  and  iS  entirely   nconsistent  with  the  idea 
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tliat  a  return  of  the  goods  is  an  ending  of  tlie  contract.  The 
remedy  given  could  only  be  justified  as  the  enforcement  of  an  ex- 
isting agreement,  and  the  decision  recognizes  this  as  its  foundation. 
The  statement  of  the  case  is,  that  it  was  an  action  for  breach  of 
contract,  and  the  pleadings  were  omitted  on  the  expressed  ground 
that  they  were  immaterial,  as  the  main  contention  was  concerning 
the  measure  of  damages. 

We  are  of  opinion  that  the  action  properly  lies  for  a  breach  of 
contract  in  case  of  a  return,  as  well  as  in  other  cases,  unless  the 
whole  contract  is  sought  to  be  avoided.  In  this  view  there  is  no 
inconsistency  in  the  joinder  of  counts,  and  the  only  further  con- 
troversy where  a  case  is  made  out  of  breach  of  warranty  would  be 
concerning  the  measure  of  damages.  In  those  cases  where  there  is 
no  right  to  a  return,  the  damages  may  be  and  perhaps  generally 
will  be,  different  from  what  could  be  proper  where  the  property  is 
returned.  And  in  cases  of  return  it  is  also  manifest  that  there  may 
be  differing  rules  applicable  to  different  states  of  fact 

Tlie  judgment  then  disposes  of  several  exceptions  to  the  instruc- 
tions not  of  general  importance. 

We  think  also  that  the  court  sufficiently  called  ttie  attention  of 
tl'.e  jury  to  the  difference  between  a  warranty  of  general  quality  and 
fitness  for  work  and  of  fitness  for  a  specific  purpose.  In  direct- 
ing the  jury  that  in  the  former 'case  the  purchaser  was  not  entitled 
to  return  the  engine  unless  the  representations  were  fraudulent^  the 
charge  went  beyond  the  rights  of  the  defendant  below. 

The  warranty  alleged,  and  which  was  supported  by  evidence 
which  the  jury  must  have  found  true,  was  not  merely  that  the 
engine  was  then  in  good  condition,  but  that  if  not,  then  it  should 
be  made  so.  This  involved  a  future  trial  of  the  engine  and  future 
work  upon  it  if  needed,  and  to  this  extent  placed  it  on  the  same 
footing  as  if  they  had  been  contractors  to  furnish  an  engine  of  their 
own  building,  which  the  purchaser  would  clearly  have  a  right  to 
return  if  not  such  as  he  had  bargained  for.  Under  such  a  contract 
the  acceptance  is  necessarily  conditional  and  does  not  bind  the  pur- 
chaser to  keep  what  is  not  made  to  answer  the  agreement.  On  this 
there  seems  tcy  be  no  doubt  in  the  authorities. 

Upon  the  rule  of  damages  very  little  discussion  is  needed.  If  there 
was  any  warranty  at  all  it  was  one  which  if  broken  justified  a  return 
of  the  property.  This  being  so,  and  the  purchase-price  having  been 
shown,  the  plaintiffs  were  (entitled  to  recover  that  at  all  events.    The 
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proceedings  were  ever  taken  under  them  while  they  remained  in 
iorce^  no  record  thereof  remains  so  far  as  we  know.  Neither  the 
statutes  of  1838  nor  those  of  1846  contain  any  similar  provision, 
though  grist  mills  were  regulated  by  both.  Though  in  terms  the 
act  of  1824  was  not  expressly  restricted  to  mills  for  the  grinding  of 
grain,  it  is  probable  that  mills  of  that  description  were  alone 
contemplated  by  the  council  in  passing  it,  as  mills  for  other  pur- 
poses are  generally  designated  more  specifically. 

The  repeal  of  the  act  of  1824  and  the  neglect  for  more  than  forty 
years  to  pass  any  other  act  of  like  character,  afford  weighty  evi- 
dence that  whatever  necessity  might  have  been  supposed  to  exist 
for  such  legislation  in  very  early  days,  had  wholly  passed  away  in 
a  very  brief  period.  Nothing  has  occurred  recently  to  create  any 
necessity  which  has  not  existed  at  every  moment  since  the  act  of 
1824  was  repealed.  Indeed,  the  tendency  of  improvement  has 
been  in  the  direction  of  a  steady  diminution  in  the  demand  for 
water  as  a  motive  power  for  machinery.  The  adoption  of  the  act 
of  1865  was  not  preceded  by  public  discussions  presenting  its 
necessity,  as  would  naturally  have  been  expected  when  so  great  a 
change  in  the  policy  of  the  law  was  to  be  inaugurated,  and  the 
inference  is  admissible,  if  not  forcible,  that,  like  many  general  laws 
incautiously  adopted,  it  had  in  view  some  local  or  individual  neces- 
sity, rather  than  any  necessity  which  then  was  or  was  afterward 
expected  to  become  general 

Unlike  the  act  of  1824,  the  act  of  1865  clearly  appears  to  con- 
template other  mills  than  those  for  the  grinding  of  grain.  The  title 
to  the  act  would  indicate  a  purpose  to  give  every  species  of  manu- 
facture which  could  profitably  be  carried  on  by  means  of  water- 
power  the  benefit  of  its  provisions.  In  McClary  v.  HartfoM,  25 
Mich.  139,  in  which  proceedings  under  that  act  were  in  question, 
the  purpose  to  be  aided  was  a  machine  shop  and  foundry.  It  ia 
true  that  the  act,  following  the  Constitution  in  that  particular, 
required  a  finding  by  the  jury  or  by  commissioners  that  the  pro- 
posed use  is  a  '^ public  use";  but  the  fact  remains  that  they  are 
at  liberty  to  find  any  use  of  water-power  for  the  purposes  of  manu- 
facture to  be  a  public  use,  if,  in  their  opinion,  it  will  be  beneficial* 
In  this  particular  the  statute  is  an  anomaly,  at  least  in  the  legisla- 
tion of  this  State. 

Statutes  permitting  lands  to  be  thus  taken  for  the  purposes  of 
water-power  have  been  passed  in  some  other  States,  and  have  been 
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-enforced.  In  Massachusetts  they  have  received  considerable  atten- 
tion, and  have  been  sustained  largely  in  reliance  upon  a  general 
State  >licy  evidenced  by  a  long  series  of  legislative  enactments. 
See  Wolcott  Woolen  Manuf,  Co.  v.  Upham^  5  Pick.  294 ;  Boston^ 
etc.,  Mili  Corp,  v.  Niswinan,  13  id.  467 ;  Hazeyi  v.  Essex  Co.,  12 
Gush.  477.  In  Maine,  the  like  considerations  have  supported 
them.  Jordan  v.  Woodward^  40  Me.  317.  In  New  Hampshire  the 
whole  subject  was  very  carefully  considered  in  the  case  of  OrecU  Fatts 
Manuf.  Co.  v.  Ferfiald,  47  N.  H.  444,  and  the  taking  of  land  for 
mill-dam  purposes  was  justified  on  the  ground  that  statutes  existed 
for  the  purpose  when  the  Constitution  was  adopted,  and  it  was 
reasonable  to  construe  that  instrument  as  permitting  them.  See, 
also,  Ash  V.  Cwmnings,  50  N.  H.  591.  In  Tennessee,  Indiana, 
Connecticut  and  Kansas,  such  statutes  have  been  considered  sus- 
tainable on  principle.  Harding  v.  Goodlet,  3  Yerg.  41 ;  Hankins 
V.  Lawrence^  8  Blackf .  266 ;  Olmstead  v.  Camp,  33  Conn.  532 ; 
Ve7iard  v.  OrosSy  8  Eans.  248  ;  Harding  v.  Funk,  id.  315.  In 
Wisconsin  they  have  been  sustained:  Newcwnh  v.  Smith,  1  Chand. 
71 ;  Thien  v.  Voegtlander,  3  Wis.  461  ;  Prati  v.  Broton,  id.  603 ; 
but  it  has  since  been  declared  that,  if  the  question  were  new  and 
the  court  not  embarrassed  by  previous  decisions,  a  different  con- 
clusion would  doubtless  be  reached.  Fisher  v.  Horicon  Iron  dk 
Manuf.  Co.,  10  Wis.  351,  353.  In  Georgia,  such  statutes  have  been 
declared  to  be  beyond  the  constitutional  power  of  the  legislature. 
Loughbridge  v.  Harris,  42  Ga.  500.  An  eminent  judge  in  New  York 
has  expressed  a  like  opinion.  See  Hay  v.  Cohoes  Co.,  3  Barb.  47* 
A  like  view  has  been  taken  in  Alabama,  though  it  was  assumed  in 
the  case  that  mills  which  were  to  grind  grain  for  toll  and  were 
required  to  serve  the  public  impartially  might  be  aided  by  such 
statutes.  Sadler  v.  Langham,  34  Ala.  311.  In  Tyler  v.  Beacher, 
8  Am.  Bep.  398;  8.  c,  44  Yt  648,  it  was  held  that  the  taking  of 
lands  for  mill-dams  was  not  a  taking  for  a  public  use,  at  least 
where  the  mills  were  not  compelled  by  law  to  render  service  for 
the  public  under  impartial  regulations. 

An  examination  of  the  adjudged  cases  will  show  that  the  courts, 
in  looking  about  for  the  public  use  that  was  to  be  accommodated  by 
the  statute,  have  sometimes  attached  considerable  importance  to  the 
fact  that  the  general  improvement  of  mill-sites,  as  property  possess- 
ing great  value  if  improved,  and  often  nearly  worthless  if  not  im- 
proved, would  largely  conduce  to  the  prosperity  of  the  State.   This 
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i«  especially  tnia  of  the  decisions  in  those  States  where  water  power 
is  most  abundant^  and  where,  partly  becaose  of  a  somewhat  sterile 
soil^  mannfactnres  ha^e  attracted  a  larger  proportion  than  in  other 
States  of  the  capital,  skill  and  labor  of  the  commnnity.  In  this 
State,  it  is  doubtfal  if  snch  legislation  would  add  at  all  to  the  ag- 
gregate of  property.  Nnmerous  fine  mill*4ites  in  the  popnloos 
connties  of  the  Sts^  still  remain  imimproTed,  not  beoanse  of  any 
difficnlty  in  obtaining  the  necessary  permismon  to  flow,  bntbeeaoee 
the  power  is  not  in  demand.  If  the  power  were  needed,  the  land 
wonld  generally  be  obtained  on  reasonable  terms,  except,  periiaps^ 
where  ti^re  was  ground  to  believe  i^  dam  woald  become  a  nuisance; 
and  in  sadi  casetf  no  permiosion  to  take  lands,  and  no  condemna- 
tion for  mill  purposes,  could  protect  the  parties  maintaining  a  dam 
against  proaecation  for  the  public  grieraoce. 

Whether  the  use  to  which  the  machinery  is  to  be  put  which  is 
to  be  operated  by  the  power  can  be  declared  a  public  use  is  the 
question  that  remains  to  be  considered.  If  the  act  w^^  limited 
in  its  scope  to  manufactures  which  are  of  local  necessity,  as  grist* 
mills  are  in  a  new  country  not  yet  penetrated  by  railroads,  the 
qaestioa  wonld  be  somewhat  different  from  what  it  is  now.  Bat 
OTon  in  such  case  it  would  be  essential  that  the  statute  should  re» 
quire  the  use  to  be  public  in  fiict ;  in  other  words,  tiiat  it  should 
c<mtain  provisions  entitling  the  public  to  accommodations.  A 
flouring  mill  in  this  State  may  grind  exclusiyely  tiie  wheat  of  Wis- 
consin, and  sell  the  product  exclusively  in  Europe ;  and  it  is  mani- 
fest  that  in  snch  a  case  the  proprietor  can  have  no  valid  claim  to 
the  interposition  of  the  law  to  compel  his  neighbor  to  sell  a  busi* 
ness  site  to  him,  any  more  than  could  the  manufacturer  oi  shoea 
or  the  rotailer  of  groceries.  Indeed  the  two  last  named  would 
httfe  far  higher  claims,  for  they  would  subserve  actual  needs,  while 
the  former  would  at  most  only  incidentally  benefit  the  locality  by 
furnishing  employment  and  adding  to  the  local  trade. 

There  is  nothing  in  the  present  legislation  to  indicate  tha^  the 
power  obtained  under  it  is  to  be  employed  directly  for  the  public 
use.  Any  sort  of  manufiftcture  may  be  set  up  under  it^  and  the 
proprietor  is  not  obligated  in  any  manner  to  carry  it  on  for  the 
benefit  of  the  locality  or  of  the  State  at  hu^ge.  He  is  not  bound  to 
consider  the  interest  of  the  locality  or  of  the  State ;  and  nothing 
hot  the  requirement  that  his  project,  whatever  it  is^  shaU  receive 
bom  a  commission  or  a  jury  a  certificate  to  its  public  character. 
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would  preclade  his  deyoting  the  power  to  purposes  which  public 
opinion  would  not  sanction.  The  statute  appears  to  have  been 
drawn  with  studious  care  to  avoid  any  requirement  that  the  per- 
son ayailing  himself  of  its  prorisions  shall  consult  any  interest 
except  his  own,  and  it;»  therefore,  seems  perfectly  manifest  that  when 
a  public  use  is  spoken  of  in  this  statute,  nothing  further  is  intended 
than  that  the  use  shall  be  one  that,  in  the  opinion  of  the  commis- 
sion or  jury,  will  in  some  manner  adyance  the  public  interest. 
But  incidentally  every  lawful  business  does  this. 

We  are  not  disposed  to  say  that  incidental  benefits  to  the  public 
could  not)  under  any  circumstances,  justify  an  exercise  of  the  rig^ 
of  eminent  domain.  The  rules  which  underlie  taxation  do  not 
necessarily  govern  the  case.  Taxation  is  for  those  purposes  which 
properly  and  legitimately  are  designated  public  purposes  ;  but  the 
authority  of  the  State  to  compel  the  sale  of  individual  property 
for  the  use  of  enterprises  in  which  the  interest  of  the  public  is 
only  to  be  subserved  through  conveniences  supplied  by  private  cor- 
poi»tions  or  individuals,  has  been  too  long  recognized  to  be  ques- 
tioned. In  such  cases  the  property  is  not  so  much  appropriated 
to  the  public  use  as  taken  to  subserve  some  general  and  important 
public  policy  ;  and  the  difference  between  a  forced  sale  for  a  rear 
sonable  compensation  paid  and  a  forced  exaction  without  any 
peenniai^  return,  is  amply  sufficient  to  justify  more  liberal  rules 
in  the  former  case  than  in  the  latter. 

If,  however,  the  use  to  which  the  property  is  to  be  devoted  were 
one  which  would  justify  an  exercise  of  the  power,  it  would  still  be 
imperative  that  a  necessity  should  exist  for  its  exercise.  All  the 
^ufliorities  require  that  there  should  be  a  necessity  for  the  appro- 
priation in  order  to  supply  some  public  want,  or  to  advance  some 
public  policy  ;  the  object  to  be  accomplished  must  be  one  which 
otherwise  is  impracticable. 

What,  then,  is  the  necessity  for  the  exercise  of  this  extraordin- 
ary power  in  aid  of  manufacturing  corporations  ?  It  is  certainly 
not  a  necessity  of  the  extreme  sort  which  supports  the  like  au- 
thority in  aid  of  railways.  A  railway  cannot  run  around  unrea- 
sonable land-owners ;  but  no  one  man  and  no  number  of  men  can 
prevent  the  establishment  of  a  machine  shop  or  a  saw-mill  by 
refusing  to  part  with  the  lands  they  may  happen  to  own.  No  par- 
ticular motive  power  is  indispensable.  At  the  worst  the  qnestron 
presented  in  any  case  will  be  a  question  of  different  degrees  of  con- 
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Tenience  or  of  probable  profits.  A  mill  at  one  spot  on  a  stream 
may  be  more  profitable  than  at  another  ;  a  machine  shop  at  one 
point  may  be  more  cheaply  operated  by  water  power  than  by  steam 
power ;  but  steam  is  not  excluded  from  any  part  of  the  State 
because  of  any  general  conviction  that  water  power  is  more  advan- 
tageous or  more  economical.  When  the  owner  of  a  mill-site  enters 
upon  the  calculation  whether  he  shall  improve  the  site  in  order  to 
obtain  operating  power  for  machinery,  or  on  the  other  hand  pro- 
vide steam  machinery,  the  question  that  confronts  him  Is  not  one 
of  necessity,  but  of  comparative  cost,  expense  of  operation  and 
probable  retui*ns.  Each  course  would  have  its  advantages,  and 
different  minds  would  disagree  concerning  the  choice  to  be  made. 
In  considering  whether  any  public  policy  is  to  be  subserved  by 
such  statutes,  it  is  important  to  consider  the  subject  from  the 
standpoint  of  each  of  the  parties.  What  may  be  convenience  and 
economy  for  the  mill  owner  may  be  inconvenience  and  loss  to  his 
neighbor.  Presumptively  it  always  subjects  a  land-owner  to  incon- 
venience when  his  land  is  taken  against  his  will.  It  is  reasonable 
to  infer  that  he  would  part  with  it  for  a  fair  price  if  he  were  not  to 
be  subjected  to  annoyance  or  inconvenience  in  consequence.  It  is 
true  he  may  unreasonably  refuse  to  part  with  his  land ;  and  pos- 
sibly motives  of  hostility  and  malice  may  induce  him  to  put 
obstacles  in  the  way  of  a  proper  enterprise.  But,  on  the  other 
hand,  the  opportunities  for  unreasonable  or  malicious  action  are 
not  exclusively  on  one  side.  A  mill-dam  is  not  always  an  agree- 
able or  wholesome  neighbor;  it  sometimes  brings  blight  to  a  neigh- 
borhood and  discomfort  and  sickness  to  the  people.  The  fear  of 
such  consequences  might  be  the  controlling  motive  in  refusing 
consent  to  the  flowing  of  lands;  and  the  power  to  make  compul- 
sory appropriation,  if  admitted,  might  be  exercised  under  circum- 
stances when  the  general  voice  of  the  people  immediately  con- 
cerned would  condemn  it,  though  a  jury  drawn  from  the  county  at 
large  might  fulfill  the  technical  requirement  of  the  law  by  finding 
that  the  use  for  the  proposed  manufiicture  would  be  a  "public  use.'* 
It  is  natural  to  assume  that  any  new  manufacturing  establishment 
will  be  advantageous  in  the  community;  and  in  a  general  sense,  if 
there  were  no  drawbacks,  this  would  be  true;  but  the  drawbacks 
are  often  so  serious  that  it  becomes  a  public  nuisance.  It  would  be 
a  singular,  but  by  no  means  impossible,  result  of  the  condemnation 
of  lands  for  a  mill-dam,  to  find  the  dam  itself  condemned  and 
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ordered  removed  as  a  nuisance.  That  mill-dams  often  are  nui- 
sances is  not  only  well  known^  but  the  prosecutions  for  such 
nuisances  make  the  fact  a  familiar  one  in  our  jurisprudence.  Where 
the  country  is  levels  as  is  the  case  with  a  considerable  part  of  this 
State,  the  danger  that  they  will  become  nuisances  is  particularly 
great.  And  it  is  as  fair  to  assume  that  the  owner  of  a  mill-site 
may  be  unreasonable  and  exclusively  selfish  in  insisting  upon  an 
appropriation,  as  that  the  owner  of  the  lands  desired  will  be 
unreasonable  and  exclusively  selfish  in  refusing  to  sell,  but  whether 
the  one  or  the  other  is  likely  to  be  most  unreasonable  is  not  a 
consideration  that  can  be  conclusive.  What  seems  conclusive  to 
our  minds  is  the  fact  that  the  questions  involved  are  questions 
not  of  necessity,  but  of  profit  and  relative  convenience.  It  will 
scarcely  be  claimed  that  any  single  branch  of  industry  is  dependent, 
for  either  its  establishment  or  support,  upon  the  appropriation  of 
property  against  the  will  of  the  owner  in  order  to  obtain  water 
power. 

Undoubtedly  there  may  arise  circumstances  under  which  it 
would  be  convenient  if  a  power  to  condemn  lands  for  mill  purposes 
might  be  exercised,  but  they  are  so  rare  that  a  stretch  of  govern- 
mental power  in  order  to  provide  for  them  would  be  more  harmful 
than  beneficial.  It  would  under  any  circumstances  be  pushing  the 
authority  of  government  to  extreme  limits;  and  unless  the  reasons 
lor  it  were  imperative,  would  be  likely  to  lead  to  abuses  rather  than 
tend  to  the  promotion  of  the  general  interest,  and  to  breed  dis- 
cords where,  in  the  absence  of  such  legislation,  moderate  counsels 
and  final  agreement  might  have  prevailed.  If  in  individual 
instances  obstacles  are  encountered  in  the  unreasonable  objections 
of  individual  land-owners,  the  rare  instance  cannot  justify  a  gen- 
eral law  which  would  be  likely  to  breed  as  many  grievances  as  it 
would  cure,  for  legislation  of  this  sort  is  always  grievous  when  no 
great  necessity  justifies  it;  and  it  is  always  an  invasion  of  liberty  and 
of  right  when  one  is  compelled  to  part  with  his  possessions  on 
grounds  which  are  only  colorable.  A  person  may  be  very  unrea- 
sonable in  insisting  on  retaining  his  lands;  but  half  the  value  of 
free  institutions  consists  in  the  fact  that  they  protect  every  man  in 
doing  what  he  shall  choose,  without  the  liability  to  be  called  to 
account  for  his  reasons  or  motives,  so  long  as  he  is  doing  only  that 
which  he  has  a  right  to  do. 

For  these  reasons  we  think  this  statute  without  warrant,  and 
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that  the  proceedings  nnder  it  cannot  be  supported.    Thi^  irilly 
therefore,  be  set  aside^  with  costs  of  all  the  eourts. 
The  other  justices  concurred. 

CASPBBtiL,  J.  I  agree  with  the  chief  justiee  in  the  conelosion 
that  the  statute  proridingfor  flowage  isf  not  a  valid  enactment 
Assuming  that  there  are  cases  in  which  water-power  manufaetories 
may  be  put  under  obligations  of  such  a  general  chAraeter  as  in  one 
sense  to  be  of  a  somewhat  public  nature,  this  statute  haa  not 
undertaken  to  declare  whait  uses  are  thus  to  be  regaifded^  and  has 
left  it  to  the  mill-owner  to  assert,  and  to  the  comttissioners  to 
find,  any  use  to  be  puiblic  which  they  eboose  to  regard  as  such 
Under  our  Constitution  the  necessity  of  taking  the  property  for 
public  purposes  must  be  found  in  eaeh  ease  by  the  jury  or  commia^ 
Sioners  who  appraise  the  damages,  but  this  does  not  relegate  to 
them  the  discretion  of  declaring  what  sorts,  ef  purposes  are  lawful* 
The  legislature  must  indicate  what  sort  of  possible  public  purposes 
they  are  willing  to  have  submitted  to  the  proeess  of  aa  involun- 
tary taking.  Whether  the  pavticular  improvement  is  so  necessary 
as  to  justify  the  condemnation  of  lands  is  then,  a  question  for  the 
appraising  body. 

But  neither  legislature  nor  -jury  can  proceed  to  assert  this  com- 
pulsion, even  for  purposes  unquestionably  deserving  favor,  unless 
necessary.  And  tiiis  necesrity  is  not  confined  to  the  particular 
work  in  question*  It  may  be  impossible  to  ereet  a  water  mill  on 
a  given  location  without  condemning  lands  above  it  But  whether 
the  public  interests  will  sufller  so  much  from  not  having  it  there 
as  to  justify  the  condemnation  of  lands  to  aid  it  is  a  much  more 
serious  question. 

The  general  senee  at  the  present  time  is  that  mills  B/re  not  within 
the  scope  of  the  jurisdiction  to  condemn  private  property  in  their 
£avor.  If  cases  arise  in  which  such  a  jurisdiction  would  be  proper 
it  is  so  exceptional,  according  to  the  general  opinion,  as  to  need 
support  on  very  special  grounds.  And  the  question  is  fairly  pre- 
sented, whether  under  the  constitutional  authority  of  this  State 
such  legislation  as  the  present  is  contemplated  as  proper.  It  is  a 
principle  which  no  respectable  authority  has  ventured  to  deny, 
that  property  can  never  be  condenuied  for  private  improvement^ 
except  where  they  belong  to  a  class  that  cannot  usually  exist  widi- 
out  the  exercise  of  that  power^  and  where  the  pnblic  welfare 
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reqaires  that  they  shall  be  encouraged.  The  improyements  which 
unite  both  these  conditions  hare  been  found  in  practice  to  be  very 
few,  and  to  be  confined  generally  to  some  of  the  various  kinds  of 
roads  or  ways  by  land  or  by  water.  In  this  State,  where  lands  are 
otherwise  without  beneficial  access,  this  power  under  the  Consti- 
tution expressly  covers  private  ways  also,  upon  the  simple  princi- 
ple that  property  which  cannot  be  used  as  such  is  deprived  of  all 
its  valuable  attributes. 

There  can  be  no  doubt  of  the  importance  of  mills  for  grinding 
and  for  sawing  to  enable  any  civilized  community  to  prosper,  and 
as  little  doubt  of  the  impropriety  of  making  them  public  property, 
or  building  them  at  pubhc  cost.  They  are  as  necessary  as  roads 
and  bridges,  and  if  they  could  not  he  put  in  operation  as  a  general 
thing  without  condemning  lands  for  flowage,  then  the  propriety  of 
authorizing  this  might  have  been  recognized.  It  is  easy  to  see 
that  there  may  be  in  some  times  and  places,  as  there  have  been, 
instances  calling  for  such  authority  and  justifying  it.  Such  was 
once  the  case  in  Michigan.  But  the  history  of  that  legislation  is 
very  conclusive  in  showing  the  understanding  of  our  people  when 
the  present  Constitution  was  adopted. 

In  1824  an  act  was  passed  by  the  territorial  legislature  '^for  the 
support  and  regulation  of  mills,*'  with  the  following  preamble: 
'^  Whereas,  the  erection  and  support  of  mills  to  accommodate  the 
inhabitants  of  the  several  parts  of  the  territory  ought  not  to  be  dis- 
couraged by  many  doubts  and  disputes,  and  some  special  provisions 
are  found  necessary,  relative  to  flowing  adjacent  lands  and  relative 
to  mills  held  by  several  proprietors  ;  therefore,  be  it  enacted,"  etc. 
The  statute  then  proceeds  to  authorize  steps  to  use  lands  in  all 
cases  where  necessary  to  raise  water  to  a  suitable  head,  for  any 
mill  whatever;  and  the  parties  damaged  were  compelled  to  become 
moving  plaintiffs,  and  required  to  have  their  damages  assessed  by 
an  inquest  made  once  or  of  tener,  as  they  should  choose. 

This  law  was  repealed  in  1828.  From  that  time  up  to  1850  very 
many  special  acts  were  passed  authorizing  particular  dams  to  be 
made  and  prescribing  such  locks,  sluiceways  or  other  conveniences 
as  might  prevent  obstructions  to  the  use  of  the  streams  for  other 
purposes.  Among  all  these  acts  there  were  only  two  which  pro- 
vided for  any  flowing  without  the  consent  of  land-owners.  Those 
two  were  passed  in  1834  and  1835  concerning  certain  dams  on  Fox 
and  Manitowoc  rivers,  in  what  is  now  Wisconsin.    L.  1834,  p.  69; 
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L.  1835,  p.  55.  The  State  of  Michigan  never  gave  any  authority 
to  flow  lands  without  consent  until  it  was  attempted  in  1865,  by 
the  law  superseded  by  that  of  1873,  now  in  controversy. 

The  original  enactment,  as  well  as  the  repeal  of  the  law  of  1824, 
can  be  readily  understood,  when  considered  in  the  light  of  the 
condition  of  the  times,  of  which  we  must  take  judicial  notice. 

The  territory  was  then  in  a  state  of  almost  complete  isolation. 
Until  the  Erie  canal  was  completed  the  expense  of  bringing  steam 
macl  inery  so  great  a  distance  would  have  been  ruinous,  and  in 
the  condition  of  the  local  roads  it  would  have  been  impracticable. 
Emis^rants  were  coming  in  rapidly  and  mills  were  necessary  for 
their  existence.  Towns  could  not  be  maintained  or  even  built 
without  them.  Water  mills  were  the  only  ones  of  any  utility  in 
such  communities,  and  their  necessity  was  urgent.  They  were 
undoubtedly  as  indispensable  as  roads,  and  in  fact,  very  commonly 
preceded  them.  The  judgment  of  the  legislature  was  in  complete 
accordance  with  the  facts. 

The  condition  in  the  then  remote  region  of  Wisconsin  was  not 
entirely  different.  The  fact  that  the  two  statutes  referring  to  that 
country  differ  so  completely  from  all  the  rest  adopted  at  the  same 
time  is  of  itself  evidence  that  there  was  some  peculiar  exigency 
which  called  for  them.  It  is  also  to  be  remarked,  that  the  right  to 
build  dams  on  the  Fox  and  Manitowoc  rivers  was  not  in  either  case 
the  sole  purpose  of  the  statutes,  which  seem  to  have  contemplated 
them  as  but  part  of  a  system  of  improvements  for  the  benefit  of 
navigation  and  the  establishment  of  business  at  the  places  named. 
The  dams  were  only  subsidiary. 

The  declaration  of  necessity  in  1824  was  no  more  significant 
than  the  finding  that  no  further  necessity  existed  in  1828,  and  thi» 
was  no  doubt  owing  to  the  introduction  of  steam.  Any  stream 
which  is  capable  of  furnishing  water  power  is  still  more  capable  of 
furnishing  water  for  running  steam  machinery;  and  any  one  who 
has  the  right  to  use  running  water  at  his  steam  mill  is  independent 
of  riparian  owners  above  him.  Inability  to  get  a  right  of  flowage 
by  means  of  a  dam  may  destroy  the  value  of  land  for  a  water  milK 
but  does  not  even  diminish  it  for  any  other  purpose.  And  the  com- 
munity cannot  only  get  adequate  milling  facilities  without  it,  but 
the  location  of  mills  can  be  made  much  more  conveniently  than 
when  they  could  only  be  placed  at  certain  points  on  the  streams, 
which  were  not  always  adapted  for  towns  or  easy  of  access. 
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When  the  Gonstitation  of  1850  was  adopted,  there  had  been  for 
more  than  twenty  years  a  consistent  series  of  l^slatiye  declara- 
tions that  no  compulsory  flowage  was  necessary.  Snch  was  the 
nniyersally  receiyed  doctrine  in  this  State,  and  any  statute  to  the 
contrary  would  haye  been  questioned. 

In  considering  the  uses  which  are  to  be  subseryed  by  yarious 
improyements,  we  must  regard  their  public  character,  referred  to 
in  the  Constitution,  as  it  had  been  practically  settled.  There  is  no 
public  necessity  for  accomplishing  unnecessary  results.  The 
increase  of  settlements  and  the  improyements  in  machinery  are 
oonstantly  diminishing  the  old  difficulties  instead  of  increasing 
them.  The  choice  between  steam  and  water  power  is  now  one 
purely  of  priyate  economy.  The  public  can  be  supplied  adequately 
at  all  eyents,  and  the  occasional  refusal  of  indiyiduals  to  sell  the 
right  of  flowage  cannot  driye  any  community  into  distress. 

Any  ruling  which  would  now  uphold  the  enforced  senritude  of 
any  priyate  property  to  water  mills  would  be  in  direct  opposition 
to  what  was  eyidentiy  meant  when  the  Oonstitntion  was  adopted* 

Mabsiok,  J.,  concurred* 


SORIPPS  y.  BlILLT. 

c»  mob.  SID 

Trial  — Opening  case  to  jury  — Abuse  of  discretion  by  trial  judge— -Privi- 
leged publications. 

Upon  the  trial  of  an  action  at  nisi  priusy  the  judge  suflfered  oounael  in 
opening  the  case  to  read,  against  objection,  papers  not  admissible  in 
evidence,  and  which  were  not  afterward  offered  in  evidence.  Held,  (1) 
that  this  was  such  an  abuse  of  discretion  as  to  require  the  granting  of 
a  new  trial;  (2)  that  the  error  was  not  cured  by  a  subsequent  instruc- 
tion to  the  jury  to  disregard  such  papers. 

Query,  whether  a  newspaper  is  privileged  in  publishing  an  allegation  in  a 
bill  for  divorce  on  file  with  the  court,  charging  a  third  person  with  adultery. 

ACTION  for  libel  brought  by  Reilly  against  Scripps.    The  opin- 
ion states  the  case. 
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This  was  objected  to  on  the  ground  that  the  articles  did  not  tend 
to  show  actual  malice,  and  would  not  be  competent  if  offered  as 
evidence.  Counsel  for  defendant  in  error  then  explained  that  he 
did  not  propose  to  then  read  them  as  evidence  to  show  malice, 
but  to  read  such  as  he  expected  to  offer  and  prove  afterward,  and 
such  as  when  put  in  evidence  would  tend  to  show  malice  toward 
defendant  in  error.  The  court  overruled  the  objection  and  allowed 
(Counsel  to  read  as  he  proposed.  He  then  read,  as  part  of  his  open- 
ing to  the  jury,  five  articles  he  claimed  tended  to  show  actual  malice 
by  plaintiff  in  error  against  defendant  in  error.  They  bore  date 
March  12th,  March  22d,  March  29th,  March  31st  and  April  3d,  1875. 

The  counsel  for  defendant  in  error  then  proposed  to  read  at 
length,  as  part  of  his  opening  and  not  as  evidence,  another  series 
of  articles  published  after  the  libel. 

Til  is  was  objected  to  on  the  ground  that  the  articles  would  not 
be  competent  or  admissible  if  offered  as  evidence.  They  all 
referred  to  the  alleged  libelous  article  and  the  legal  proceedings 
growing  out  of  it. 

The  objection  was  overruled,  and  the  counsel  then  read  before 
the  jury,  as  part  of  his  opening  statement,  an  article  dated 
December  8th,  entitled  "Another  Libel  Suit,"  etc.;  two  articles  of 
December  9th,  one  speaking  of  Mr.  Penniman's  sympathy  for 
Judge  Reilly,  and  the  other  having  a  heading  beginning  "  Where 
the  Malice  Lies ; "  one  article  dated  December  10th,  concerning 
attendance  of  defendant  in  error  *at  Justice  Harbaugh's  court  to 
make  complaints,  and  one  of  December  11th,  headed  **  More  Con- 
temptible Malice."  It  does  not  appear  by  the  record  that  a  letter 
in  it  from  Mr.  Penniman  to  the  ^^News"  was  read.  The  opening 
statement  having  been  allowed  to  embrace  the  reading  in  full  of 
all  these  publications,  and  having  been  brought  to  a  close,  the 
counsel  for  defendant  in  error  proceeded  to  offer  evidence.  None 
had  yet  been  received,  and  although  the  plaintiff  in  error  had  not 
been  able  to  prevent  the  reading  of  the  publications  to  the  jury, 
he  was  still  not  able  to  meet  them  as  evidence,  for  any  purpose  or 
in  any  way. 

They  were  lodged  in  the  jurors'  minds  as  matters  in  the  cause 
they  were  entitled  to  receive,  but  not  through  the  channel 
the  law  has  made  for  the  conveyance  of  evidence,  or  at  the  stage  of 
proceeding  proper  for  submitting  evidence.  They  were  matters 
which  could  not  fail,  when  so  presented,  to  prepossess  the  jury 
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unfavorably  against  the  plaintiff  in  error.  Confining  attention 
now  to  this  branch  of  the  case,  it  appears  from  the  record,  that  of 
the  series  of  publications  not  relating  to  defendant  in  error,  and 
permitted  to  be  read  at  length  in  the  opening  statement,  on  the 
pledge  that  they  would  be  afterward  offered  in  good  faith  as  evi- 
dence, five  were  not  even  offered  as  evidence  at  all  at  any  stage  of 
the  trial,  and  as  to  one  other  the  record  is  contradictory  ;  some  ten 
or  a  dozen  or  more,  the  record  being  ambiguous  as  to  a  few,  were 
not  offered  except  upon  the  rebutting  case,  and  were  then  rejected 
by  the  court ;  and  the  residue  of  this  list,  being  five  or  six,  were 
reserved  until  the  plaintiff  in  error  had  rested  his  defense,  and  were 
then  offered  and  admitted  as  rebutting  evidence. 

Of  the  series  published  in  the  spring  of  1875,  concerning  the 
candidacy  of  defendant  in  erroi:  as  circuit  judge,  and  which  were 
read  at  length  in  the  opening,  on  the  avowal  of  counsel's  belief 
that  they  tended  to  show  actual  malice  by  plaintiff  in  error  against 
defendant  in  error,  and  would  be  offered  in  evidence  for  that  pur- 
pose, not  one  was  offered  during  the  making  out  the  case  in  chief. 
They  were  held  back  until  the  plaintiff  in  error  had  rested,  and 
were  then  tendered  as  rebutting  evidence.  All  were  excluded. 
There  were  five  in  this  group. 

Of  the  set  published  after  the  appearance  of  the  alleged  libel, 
five  were  given  in  evidence  by  the  defendant  in  error  to  show  actual 
malice,  and  they  were  so  given,  but  against  objection,  as  part  of 
his  case  in  chief.  The  letter  in  the  record  from  Penniman  to  the 
^New8 ''  was  offered  and  excluded.  Besides  these  and  the  article 
counted  on,  no  other  publications  were  tendered  in  evidence  before 
the  plaintiff  in  error  rested  his  defense,  except  four,  and  these  had 
not  been  read  at  all,  or,  so  far  as  appears,  even  referred  to  in  the 
opening  statement.  One  of  them  spoke  of  the  existence  of  a  ring 
to  break  down  the  paper,  and  among  other  things,  alleged  that 
defendant  in  error  was  aware  the  paper  had  not  libeled  him.  An- 
other under  date  of  July  27th  spoke  of  Wah-Hap,  a  Chinese  laun- 
dryman,  as  having  left  with  clothing  belonging  to  his  customers, 
and  this  was  followed  by  one  of  the  next  day  contradicting  it. 

The  remaining  article  of  this  set  was  published  under  date  of 
January  10, 187B.  It  embraced  an  original  heading  and  purported 
to  embody  an  article  copied  from  the  editorial  columns  of  the 
"  Chicago  Evening  Journaly^  concerning  the  present  action  for 
libel,  with  comments  upon  its  origin,  etc. 
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When  the  judge  came  to  charge  the  jury,  he  referred  to  the  coarse 
which  he  had  permitted  in  respect  to  the  opening  statement,  and 
observed,  *•'  Mr.  Griffin  in  his  opening  read  seyeral  articles  which 
at  the  trial  were  finally  excluded.  These  should  also  be  withdrawn 
from  your  consideration  and  laid  out  of  view  in  your  deliberations 
upon  the  case." 

No  further  reference  was  made  to  the  subject  of  the  opening 
statement,  and  no  caution  whatever  was  given  concerning  the 
articles  which  had  been  read  at  length  by  permission  of  the  court 
against  objection,  but  which  had  not  even  been  offered  in  evidence 
at  all. 

The  question  is,  whether  the  practice  which  was  here  allowed  in 
the  opening  address  was  correct,  and  if  not,  whether  the  advice 
quoted  from  the  charge  cured  the  error,  and  in  case  it  did  not, 
then  whether  it  is  competent  for  this  court  to  revise  the  proceed- 
ings. 

The  trial  judge  must  always  have  a  very  large  discretion  in 
controlling  and  managing  the  routine  proceedings  at  the  trial,  and 
it  is  not  necessary  to  specify  the  matters  to  which  such  discretion 
extends.  It  applies  beyond  doubt  to  the  addresses  of  counsel  as 
well  as  to  other  incidents.  But  it  must  be  a  reasonable,  a  legal 
discretion,  and  whether  it  be  so  or  not  must  depend  upon  the  na- 
ture of  the  proceeding  on  which  it  is  exercised,  the  way  it  is  exer- 
cised, and  the  special  circumstances  under  which  it  is  exercised. 
It  can  never  be  intended  that  a  trial  judge  has  purposely  gone 
astray  in  dealing  with  matters  within  the  category  of  discretionary 
proceedings,  and  unless  it  turns  out  that  he  has  not  merely  mis- 
stepped,  but  has  departed  widely  and  injuriously,  an  appellate 
court  will  not  re-examine.  It  will  not  do  it  when  there  is  no  better 
reason  than  its  own  opinion  that  the  course  actually  taken  was  not 
as  wise  or  sensible  or  orderly  as  another  would  have  been.  For 
example,  if  all  the  articles  allowed  to  be  read  in  the  opening  state- 
ment had  been  afterward  given  in  evidence,  their  reading  in  the 
opening,  however  contrary  to  settled  practice,  might  not  have 
offered  any  thing  proper  for  consideration  here.  Questions  con- 
cerning their  admissibility  would  fall  under  another  head.  But 
where  it  is  manifest  the  trial  judge  has  fallen  into  a  serious  mis- 
take,  one  likely  to  have  hurt  a  party,  an  error  mentioned  in  the 
books  as  an  abuse  of  discretion,  this  court  is  bound  to  take  oognis- 
ance,  or  disregard  its  constitutional  duty  of  supervision. 
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It  is  a  chief  duty  of  the  trial  judge  to  secure  fair  play  to  liti- 
gants, and  so  far  as  practicable,  to  shape  the  order  and  course  of 
proceedings  in  such  a  way  that  neither  party  will  be  put  to  a  dis- 
advantage not  due  to  his  case  or  its  mode  of  management  by  his 
counsel.  The  rules  of  the  court,  and  what  is  called  the  course  of 
the  court,  have  their  origin  in  the  purpose  to  secure  fairness  in 
legal  controversies,  and  the  order  of  business  and  the  regulated 
succession  of  steps  at  trials  have  the  same  object. 

The  rule  (62)  ordained  by  this  court  for  the  Circuit  Courts  in 
regard  to  an  opening  statement  is  especially  meant  to  guard 
against  surprise  and  deception  and  to  promote  fairness.  And 
when  it  declares  that  "  it  shall  be  the  duty  of  the  plaintiflTs  coun- 
sel, before  offering  evidence  to  support  the  issue  on  his  part,  to 
make  a  full  and  fair  statement  of  his  case  and  of  the  facts  which 
he  expects  to  prove,"  it  indicates  very  distinctly  the  extent  of  both 
right  and  duty.  It  draws  a  line  between  "  evidence  "  and  "  facts,'* 
and  contemplates  a  *'  fair  "  statement  of  the  "  facts  "  expected  to  be 
"  proved,"  before  putting  in  the  testimony  or  "  evidence  "  by  which 
these  facts  are  expected  to  be  '*  proved.''  Neither  the  nature  of  the 
proceeding,  nor  that  fairness  it  is  intended  to  promote,  nor  the  plain 
meaning  of  the  rule,  gives  any  sanction  to  the  claim  that  in  this  open- 
ing statement  the  plaintiff's  counsel  may  read  at  length  to  the  jury 
any  documentary  matter  he  may  assert  his  intention  of  subsequently 
offering  as  evidence.  But  the  position  taken  in  this  cause  involves 
the  assertion  of  the  right  to  fill  up  tho  opening  statement  with  any 
depositions  on  file  and  the  whole  of  oral  statements  of  expected 
witnesses,  without  regard  to  objections  to  admissibility  as  evidence. 
Surely  it  cannot  require  much  thought  to  decide  against  the  rea- 
sonableness and  fairness  of  such  a  practice. 

The  text  books  in  this  country  which  deal  with  the  subject  are 
'distinctly  agreed  concerning  the  end  and  scope  of  this  opening 
address.  They  all  represent  it  as  a  proceeding  prefatory  to  put- 
ting in  evidence,  and  as  one  practically  necessary  to  make  an  ad- 
vance exhibit  of  the  legal  nature  of  the  controversy  and  its  salient 
peculiarities,  and  enable  the  judge,  jury  and  opposing  counsel  to 
apprehend  the  necessities  of  the  plaintiff's  case  and  correctly  un- 
derstand the  drift  and  bearing  of  each  step  and  each  offer  of  proof 
as  it  shall  occur  subsequently.  And  considering  that  its  ofBce  is 
to  afford  preliminary  explanation,  that  it  is  to  precede  proofs  and 
precede  controversy  before  the  jury,  and  is  not  to  embody  or  con- 
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vey  proof  or  prepossess  the  jury,  they  unite  in  substantially  deiiv- 
ing  the  right  to  make  use  of  it  to  get  before  the  jury  a  detail  of  tiie 
testimony  expected  to  be  offered,  and  especially  any  not  positively 
entitled  to  be  introduced,  and  deny  the  right  to  use  it  as  a  caver 
for  any  topics  not  fairly  pertinent.  A  brief  summary  or  outline  of 
the  substance  of  the  evidence  intended  to  be  offered,  with  requisite, 
clear  and  concise  explanations,  are  considered  proper.  But  a  rela- 
tion of  expected  oral  testimony  at  length,  or  a  reading  of  expected 
documentary  proofs  at  large,  or  any  other  course  fitted  to  mislead 
the  triers,  should  not  be  tolerated.  Of  course  there  may  be  cases 
and  instances  where  a  statement  of  the  evidence  itself,  or  a  reading 
of  a  paper,  may  be  convenient  and  harmless.  Such,  however, 
must  be  exceptional,  and  not  within  the  spirit  of  the  general 
requirement.  Green's  Pr.,  §  443;  Burrill's  Pr.,  vol.  1,  p.  234; 
Wait't  Pr.,  vol.  3,  p.  86;  Tiff  &  Smith's  N.  Y.  Pr.,  vol.  1,  p.  553; 
Puterbaugh's  111.  Plead,  and  Pr.,  2d  ed.,  589;  Bouvier's  Inst.  333, 
334.  See,  also,  1  Archbold's  Pr.  191;  3  Chitty's  Genl.  Pr.  878, 
et  sfiq.;  2  Broom  &  Hadley's  Com.  (Am.  ed.)  264,  265;  Ayrault  v. 
Chamberlain y  33  Barb.  229. 

The  course  in  England  is  not  the  same  as  here,  as  is  well  known, 
but  even  there  the  claim  made  by  counsel  for  defendant  in  en*or 
would  not  be  sanctioned.  In  Darby  v.  Oiii<eIey,  a  civil  action  for 
libel,  and  one  which  received  much  attention  in  court,  Chief 
Baron  Pollock  observed,  with  the  apparent  approbation  of  all  the 
judges,  that  "  it  is  the  business  of  a  judge  to  see  that  counsel  shall 
not  state  what  he  cannot  prove,  and  for  this  purpose  he  has 
alv/ays  a  right  to  ask  counsel  if  he  means  to  prove  what  he  is 
stating."  36  E.  L.  &  E.  518,  525.  In  the  case  before  us,  the 
ground  taken  is,  that  counsel  for  plaintiff  may  first  put  before  the 
jury  whatever  he  claims  to  be  admissible  as  testimony,  and  leave 
the  question  of  its  admissibility  to  be  decided  afterward,  and  from 
time  to  time  during  the  progress  of  the  trial,  if  decided  at  all. 
And  it  so  happens  that  a  part  of  the  matter  which  was  introduced 
on  this  theory  was  left  without  having  its  admissibility  as  evidence 
passed  upon  in  any  way  or  at  any  time. 

The  courts  have  usually  been  very  firm  in  confining  counsel 
within  proper  bounds  and  in  guarding  jurors  against  unfair  and 
irregular  acts  and  endeavors,  and  parties  have  been  deprived  of 
their  verdicts  upon  evidence  merely  indicating  the  operation  of 
influences  about  the  outskirts  of  the  trial.     It  has  been  many  times 
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ruled  that  counsel  in  arguing  may  not  seek  to  influence  the  jurors 
by  reference  to  matters  in  the  nature  of  evidence  not  in  proof 
before  them,  and  that  the  trial  judge  should  promptly  repress  the 
attempt  as  something  reprehensible.  Bulloch  v.  Smithy  15  Ga. 
395;  Bei'ry  v.  State,  10  id.  611;  Mitchtim  v.  State,  11  id.  615; 
Dickerson  v.  Burke,  25  id.  225;  Read  v.  State,  2Ind.  438;  Tucker 
V.  Henniker,  41  N.  H.  317.  Again,  it  has  been  decided  to  be 
error  to  allow  counsel  as  part  of  his  argument  to  read  and  com- 
ment on  minutes  of  the  evidence  taken  on  a  former  trial  of  the 
same  action,  and  that  the  error  was  not  cured  bv  an  instruction  to 
the  jury  not  to  consider  any  thing  so  read.  Martin  v.  Oradorff, 
22  Iowa,  504;  State  v.  Wliit,  5  Jones  (N.  C),  224.  See,  also,  the 
remarks  of  the  court  upon  the  statement  of  foreign  matter  in 
argument  in  the  case  of  Fry  v.  Bennett,  3  Bos.  200.  In  Willis  v. 
Forrest,  it  was  ruled  that  where  the  pleadings  contained  irrelevant 
matter  it  was  improper  to  allow  counsel  to  read  them  to  the  jury. 
2  Duer,  310.  In  Mitchell  v.  Borden,  an  objection  being  sustained 
to  a  notice  of  justification  in  slander,  and  thereby  causing  the 
exclusion  of  evidence,  it  was  ruled  that  the  objection  to  the  evi- 
dence was  not  a  proper  subject  of  comment  to  the  jury.  8  Wend. 
570. 

In  Hix  V.  Drury,  5  Pick.  296,  the  court  said,  if  a  paper,  capable 
of  influencing  the  jury  on  the  side  of  the  prevailing  party,  gets 
to  them  by  accident  and  is  read  by  them,  the  verdict  will  be  set 
aside,  even. though  the  jury  think  they  were  not  influenced  by  it, 
as  it  is  impossible  for  them  to  say  what  effect  it  might  have  had; 
and  in  Whitney  v.  Whitman,  5  Mass.  405,  where  a  material  paper 
not  read  to  the  jury  was  delivered  to  them  by  mistake  and  not 
discovered  until  after  delivery  of  the  verdict,  the  court,  finding 
that  the  paper  furnished  material  evidence  for  the  prevailing  party, 
refused  to  examine  the  jurors,  and  held  that  the  matter  must  be 
governed  by  the  tendency  of  the  paper  and  that  the  verdict  must 
be  set  aside. 

In  the  case  of  Tlie  State  v.  Hascall,  6  N.  H.  352,  the  defendant 
was  convicted  of  perjury,  whereupon  it  was  shown  that  papers  cal- 
culated to  make  an  unfavorable  impression  on  the  jury  were 
exhibited  by  the  prosecutor  at  several  public  places  where  jurors 
boarded,  and  were  read  in  the  hearing  of  jurors  during  term  and 
before  the  trial,  and  the  court  decided  that  for  this  cause  the  ver- 
dict should  be  set  aside. 
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In  Spenceley  v.  De  Willott,  7  East,  108,  which  was  an  action  for 
usury,  a  new  trial  was  granted  because  the  plaintiff  -  had  published 
a  statement  of  the  case  which  was  distributed  about  the  court  and 
hall  before  and  at  the  time  of  trial ;  and  in  Coster  v.  Merest,  3 
Brod.  &  Bing.  272,  a  new  trial  was  allowed  on  an  affidavit  stating 
that  handbills  reflecting  on  the  plaintiff's  character  had  been  dis- 
tributed in  court  at  the  time  of  the  trial  and  had  been  seen  by  the 
jury,  and  the  court  refused  to  hear  affidavits,  made  by  all  the 
jurors,  stating  that  no  such  placard  had  been  shown  to  them. 
There  is  no  occasion  for  dwelling  on  this  part  of  the  case  after 
whac  has  been  said.  The  practice  pursued  was  wrong,  and  the 
error  was  not  cured  or  materially  alleviated  by  the  charge.  The 
jury  were  not  even  told  to  disregard  such  of  the  articles  as  were 
read  in  the  statement  of  the  case  and  not  afterward  offered  in  evi* 
dence,  and  the  special  direction  to  refuse  attention  to  those  which 
had  been  offered  and  rejected  was  calculated  to  imply  in  the  jurors' 
minds  that  they  were  entitled  to  regard  all  others.  The  omission 
to  tell  the  jury  to  disregard  the  articles  not  offered  was  no  doubt 
an  inadvertence  of  the  court  The  effect,  however,  was  the  same 
as  if  it  had  been  designed.  But  if  the  charge  had  been  to  disre- 
gard all  unadmitted  articles  it  would  not^  have  cured  the  error. 
Because  it  is  quite  impossible  to  conclude  that  the  jurors  had  not 
been  influenced  too  far  by  the  erroneous  rulings  and  proceedings, 
to  be  brought  into  the  same  impartial  attitude  by  the  court's 
admonition,  which  they  would  have  held  if  the  counsel  for  defendant 
in  error  had  been  properly  confined  in  his  opening  statement.  The 
course  of  fair  and  settled  practice  was  violated  to  the  prejudice  of 
plaintiff  in  error,  and  it  is  not  a  satisfactory  answer  to  say  that  the 
court  went  as  far  as  practicable  aftei*ward  to  cure  the  mischief,  so 
long  as  an  inference  remains  that  the  remedy  applied  by  the  court 
was  not  adequate.  And  there  is  no  doubt  of  the  right  of  this  court  to 
revise  in  such  a  case  as  this.  If  the  trial  court  may  pursue  any  course 
it  pleases  in  relation  to  the  opening  statement,  if  it  may  act  inde- 
pendently of  all  control,  then  the  idea  of  a  rule  to  be  prescribed 
by  this  court  under  the  Constitution  and  legislative  enactment  for 
its  guidance  and  government,  is  preposterous  and  absurd.  But  the 
point  is  too  plain  for  argument.  As  already  suggested,  this  court 
will  not  revise  such  matters  unless  there  is  plain  evidence  of  action 
amounting  to  what  is  called  an  abuse  of  discretion  and  calculated 
to  injuriously  affect  the  legal  rights  of  a  party,  and  where  such  i» 
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the  case,  whether  the  result  of  accident,  or  inadvertence,  or  mis- 
conception, it  will  take  cognizance.  The  error  in  this  case  was  not 
cured,  and  is  one  subject  to  review,  and  is  sufficient  to  require  a 
reversal. 

After  the  opening,  the  litigation  proceeded  upon  the  idea  that 
the  fact  that  Robbins'  bill  had  been  placed  by  him  on  the  files  of 
the  Superior  Court  gave  the  right  to  the  newspaper  to  publish  his 
allegation  in  the  bill  implicating  defendant  in  error,  as  matter  of 
privilege.  Whether  in  point  of  law  the  particular  occasion  was 
privileged  or  not  is  not  distinctly  raised ;  though  if  it  was  not 
privileged,  a  number  of  serious  matters  cease  to  be  important,  and 
ought  not  to  incumber  the  case.  Upon  the  hearing,  it  was  the 
opinion  of  counsel  that  the  question  was  not  raised,  and  although 
counsel  for  defendant  in  error  touched  upon  it,  it  was  not  dis- 
cussed. The  court  at  present?  entertain  a  strong  impression  that  the 
actual  occasion  was  not  such  as  to  entitle  plaintiff  in  error  to  claim 
it  as  one  which  could  aflford  immunity,  but  in  view  of  the  circum- 
stances, do  not  feel  at  liberty  to  come  to  a  settled  determination. 
Before  doing  so  a  fair  presentment  and  discussion  of  the  question 
ought  to  be  had.  Still,  in  contemplation  of  this  impression  and 
the  actual  posture  of  the  case  and  the  nature  and  shape  of  the 
questions  concerning  this  claim  of  privilege,  the  court  is  not 
inclined  to  examine  these  questions  now. 

[The  court  then  disposed  of  several  questions  of  evidence  of  no 
general  importance.] 

Judgment  reversed. 


Gbakd  Rapids  Bridge  Oompaitt  v.  Prakge. 

(86  Mioh.  400.) 

Corporatum  —  Forfe^^ure  of  franchise  -^  Expiration  of  corporaU  primlege. 

In  an  action  to  recover  tolls  by  a  corporation  chartered  to  erect  a  bridge  and 
to  take  tolls  thereon  for  twenty  year^,  hdd^  that  although  the  forfeiture  of 
a  corporate  franchise  could  only  be  taken  advantage  of  by  the  State,  the 
defendant  might  show  that  the  twenty  years  had  expired  and  thereby 
defeat  the  action. 

Vol.  XXIV  —  74 
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ACTION  by  the  company  to  recover  tolls.    The  facts  are  stated 
in  the  opinion. 

Hughes,  O^Brien  £  Smiley,  for  plaintiff. 
Attoood  i£  CorbeUy  for  defendant. 

CooLEY,  J.  The  present  suit  is  one  for  the  recovery  of  tolls  for 
crossing  the  plaintiff's  bridge  over  the  Grand  river  at  Grand  Eap- 
ids.  The  plaintiff  is  a  corporation  organized  in  1851  for  the  period 
of  thirty  years.  The  purpose  of  the  organization  was  to  build  the 
bridge  in  question  ;  but  as  the  river  at  this  point  was  a  navigable 
stream,  the  assent  of  the  supervisors  of  the  county  was  essential 
before  the  bridge  could  be  constructed.  Comp.  L.  1871,  §  2649.  The 
same  board  was  also  by  law  the  competent  authority  to  fix  the  tolls. 
The  assent  was  given  by  resolution  of  the  board  dated  January  17, 
1852,  "  to  erect,  rebuild,  repair  and  keep  up  and  use,  for  the  sole 
use  and  profit  of  said  company,  a  toll-bridge,  *  *  *  for  the 
term  of  twenty  years;"  and  the  tolls  were  fixed  at  the  same  time. 
The  bridge  was  duly  constructed  and  tolls  collected  of  passengers 
for  the  term  of  this  permission,  but  after  the  twenty  years  had 
expired  the  defendant  refused  any  longer  to  pay  tolls,  and  passed 
over  the  bridge  repeatedly  without  doing  so.  The  plaintiff,  claim- 
ing the  right  to  continue  to  exact  tolls  according  to  the  established 
rates,  has  brought  this  suit. 

The  questions  which  have  been  argued  are  exclusively  questions 
of  law. 

I.  It  is  first  claimed  that  as  the  law  authorized  the  organization 
of  the  corporation  for  the  purpose  of  constructing  the  bridge  sub- 
ject only  to  the  assent  of  the  supervisors,  but  with  a  corporate  life 
extending  to  thirty  years,  the  assent  of  the  board  to  the  construc- 
tion was  in  law  of  necessity  an  assent  for  the  full  period  of  thirty 
years,  and  could  not  be  restricted  by  the  board  to  any  shorter  term. 
We  are  referred  to  no  authority  which  countenances  this  view,  and 
we  think  it  not  maintainable.  If  the  statute  under  which  the 
company  had  been  organized  had  contemplated  the  necessary 
existence  of  the  company  for  the  purposes  of  its  organization  for 
the  full  period  of  thirty  years,  and  there  had  been  apparent  in  it  a 
policy  that  the  franchise  of  taking  tolls  should  be  one  of  that 
duration,  the  argument  would  have  had  some  force.     But  the 
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Statute  expressly  permitted  corporations  to  be  organized  for  any 
period  not  exceeding  thirty  years,  and  a  bridge  company  for  five 
years  is  as  much  within  the  policy  of  the  statute  as  one  for  thirty. 
Had  the  plaintiff  been  organized  for  twenty  years  only,  the  ques- 
tion here  considered  could  scarcely  have  been  raised  ;  and  it 
cannot  be  doubted  that  the  board  might  in  advance  have  negoti- 
ated with  the  parties  proposing  to  form  a  corporation,  and  required 
of  them,  as  a  condition  of  assent  to  the  building  of  the  bridge,  that 
the  corporate  life  should  be  limited  to  any  number  of  years  speci- 
fied. There  might  be  reasons  in  the  growing  business  of  the  place 
and  of  the  river  which  would  seem  to  require  such  a  limitation; 
and  the  authority  conferred  upon  the  local  board  to  give  or  with- 
hold assent  would  lose  very  much  of  its  value  if  it  were  confined 
within  unvarying  limits.  It  is  not  unreasonable  to  suppose  that 
consent  might  sometimes  be  withheld  under  such  circumstances 
when  otherwise  it  would  not  be. 

But  if  the  supervisors  could  bargain  for  a  limitation  of  time 
before  the  corporate  organization,  so  they  could  afterward.  The 
plaintiff  by  the  organization  only  acquired  corporate  powers;  it 
gained  nothing  that  was  originally  within  the  control  of  the  super- 
visors. That  board  was  bound  by  nothing  that  so  far  had  been 
d(me.  The  members  of  the  board  may  not  in  any  manner  have 
become  aware  of  the  steps  to  organize  until  application  was  made 
to  them  for  permission  to  construct  the  bridge,  and  they  were  at 
liberty  to  act  on  such  public  considerations  as  were  then  presented, 
and  with  no  more  concession  of  privilege  than  they  supposed  the 
public  interest  to  require.  They  might  have  consented  for  five 
years,  leaving  a  future  board  at  the  end  of  that  time  to  consent,  or 
refuse  to  consent,  according  as  the  public  good  would  appear  to  be 
consulted  by  the  one  course  or  by  the  other.  On  this  part  of  the 
case  there  does  not  appear  to  us  to  be  any  serious  question. 

II.  It  is  next  insisted  on  the  part  of  the  plaintiff,  that  the  cor- 
porate powers  which  it  claims  and  which  the  State  does  not  contest 
and  inquire  into  by  proceedings  in  the  nature  of  a  quo  warranto, 
cannot  be  attacked  in  this  collateral  way  and  contested  in  a  private 
suit ;  and  this  point,  as  we  understand  it,  is  the  one  principally 
relied  upon. 

It  is  certainly  true  that  in  many  cases  when  a  body  of  persons 
are  found  to  be  exercising  corporate  powers  under  color  of  law, 
and  with  the  implied  acquiescence  of  the  sovereignty,  an  individual 
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has  not  been  allowed  to  dispute  the  corporate  existence.  It  is  held 
in  those  cases,  and  as  we  think  yeiy  properly  and  justly,  that  the 
question  whether  a  franchise  claimed  under  sovereign  grant  is  or  la 
not  rightfully  exercised  under  such  circumstances,  should  be  left 
•  to  be  raised  by  the  State  itself  in  a  direct  proceeding  for  the  pur- 
pose. The  case  of  Smith  v.  Sheeleyy  12  Wall.  358,  lays  down  very 
satisfactory  doctrine  on  this  subject,  and  the  views  there  expressed 
are  in  harmony  with  those  declared  by  this  court  in  Swartwout  v. 
The  Air  Line  Railroad  Co.,  24  Mich.  389. 

It  is  also  true  that,  in  cases  almost  innumerable,  it  has  been 
decided  that  the  forfeiture  of  a  corporate  franchise  cannot  be  col- 
laterally taken  advantage  of  in  a  private  action.  The  doctrine  ia 
as  old  as  the  year  books,  and  at  this  late  day  one  would  scarcely 
be  listened  to  who  should  venture  to  question  it.  We  shall  not 
assume  that  it  is  in  any  manner  open  to  controversy. 

But  the  question  here  in  issue  is  not  a  question  of  corporate 
existence,  or  a  question  of  forfeiture.  The  defense  may  be  per- 
fectly valid,  and  still  the  corporate  existence  be  untouched.  The 
corporation  was  brought  into  existence  by  the  original  organiza- 
tion, and  existed  before  the  franchise  of  taking  tolls  accrued  to  it 
by  the  action  of  the  board  of  supervisors.  That  franchise  was  an 
additional  privilege  to  those  which  the  organization  gave;  it  Waa 
in  the  nature  of  a  grant  which  the  organization  only  clothed  the 
corporation  with  the  capacity  to  receive.  The  grant  may  cease  and 
the  corporate  existence  remain  untouched.  It  is  said  in  Viner 
(Prerogative,  Y  c.  pi.  19),  that  **  the  franchise,  etc.,  of  a  body  politic 
may  be  seized  or  surrendered,  etc.,  and  the  body  itself  remain  un- 
touched, as  appears  in  the  Bishop  of  Norwich's  case,  and  more 
clearly  in  the  same  case  after  in  Jones,  Fuichard  and  Haywood's  case; 
for  franchises,  etc.,  are  not  essential  to  a  corporation,  but  a  privilege 
pertaining  to  it."  That  is  to  say,  the  franchise  to  be  a  corporation 
may  exist  and  remain,  though  any  particular  franchise  annexed  to- 
it  may  have  been  surrendered  or  forfeited.  To  question  the  exist- 
ence of  such  annexed  franchise  does  not,  therefore,  of  necessity 
question  the  existence  of  the  corporation. 

But  it  has  been  intimated  in  several  cases,  that  when  a  corpora- 
tion is  brought  to  an  end  by  lapse  of  time,  any  further  exercise  of 
corporate  powers  may  be  questioned  collaterally.  People  v.  Man- 
hattan  (7o.,  9  Wend.  351,  382,  per  Sutherland,  J. ;  Morgan  v^ 
Xawrenceburgh  Ins,  Co, ,  3  Ind.  285,  per  Blackford,  J.;  Wilson  ▼. 
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Tessoiiy  12  Ind.  285,  per  Perkins,  J.  The  limitations  upon  this 
doctrine  we  do  not  care  to  discuss,  nor  do  we  need  to  consider  the 
doctrine  advanced  by  Judge  Go  wen,  in  People  v.  Bristol^  etc, 
Turnpike  Co.,  23  Wend.  222,  243,  that  when  the  people  proceed 
against  a  corporation  for  a  cause  of  forfeiture  of  the  right  to  take 
tolls,  all  the  corporate  franchises  should  be  forfeited.  The  learned 
judge  in  the  same  case  cites  authorities  showing  that  such  is  not  a 
necessary  result.  *' A  corporation,"  he  says,  "  may  be  created  with 
all  the  incidental  powers  of  such  a  body,  powers  to  elect  officers, 
use  a  common  seal,  collect  tolls,"  etc.,  being  an  entire  and  indi- 
visible body  in  itself,  a  franchise  which  must  stand  or  fall  with  any 
one  of  its  powers  {vide  Palmer,  82),  and  after  having  been  adminis- 
tered for  many  years  a  particular  franchise  may  be  added.  The 
latter  being  forfeited,  there  may  then  arise  a  question  whether  it 
be  not  so  obviously  distinct,  that  it  may  bo  cut  away  by  informa- 
tion, without  impairing  the  main  body.  This  it  seems  may  be  done. 
In  Rex  v.  Gregory,  4  T.  R.  240,  242,  note  a.  Lord  Mansfield  said, 
'Every  college  is  a  corporation  in  itself  ;  and  although  they  form 
one  corporation  in  the  university  in  gross.'  In  The  City  of 
London  v.  Va^nacre,  12  Mod.  270,  it  appeared  that  long  after  the 
city  had  been  incorporated,  King  John  granted  to  it  the  Shrieve- 
wick  of  Middlesex,  etc.,  by  letters  patent.  This  was  a  distinct 
franchise,  the  neglect  or  abuse  of  which  might  result  in  a  forfeit- 
ure of  that  alone  ;  and  the  remarks  of  Holt,  0.  J.,  at  p.  271,  keep 
this  idea  in  view.  Again  in  Sir  James  Smithes  Case,  he  is  speaking 
of  usurpation  of  a  liberty,  and  he  says  there  may  be  a  seizure  of  a 
liberty  which  will  not  warrant  either  the  seizure  or  dissolving  of 
the  corporation  itself."  Id.,  p.  238. 

In  this  case,  as  we  have  already  said,  there  is  no  question  of 
forfeiture,  but  there  is  a  question  of  the  continued  existence  of  the 
franchise  to  take  tolls.  That  franchise  was  distinct  from  the 
corporate  franchise,  and  came  into  existence  by  grant,  not  directly 
from  the  State,  but  from  the  local  board.  The  estate  of  the  cor- 
poration in  it  was  expressly  limited  to  twenty  years ;  and  when 
that  period  came  to  an  end,  the  estate  ceased  also.  There  was  no 
longer  color  of  law  for  taking  tolls,  and  the  failure  of  the  State  to 
institute  proceedings  could  no  more  continue  the  franchise  or  restore 
it  to  life  4:han  the  like  failure  in  the  case  of  one  who  should  erect 
A  gate  across  a  common  highway  and  levy  like  tolls.  When  the 
twenty  years    expired   the  defendant    had  a  right    to    refuse    to 
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pay  any  longer  and  every  other  person  had  the  like  right  If  all 
others  acquiesced,  their  action  could  not  bind  the  one  who  refused. 

If  it  were  necessary,  attention  might  be  called  to  one  circum- 
stance which  distinguishes  this  case  from  others  in  which  acquies- 
cence by  the  State  has  been  held  to  be  a  waiver.  In  those  cases, 
the  franchise  acquiesced  iu  was  one  proceeding  from  the  State 
itself ;  in  this  case  the  franchise  in  dispute  is  one  which  only 
tlicoretically  proceeds  from  the  State.  The  board  of  supervisors 
confer  it,  and  the  board  of  supervisors  is  not  the  authority  which, 
in  the  name  of  the  people,  could  institute  proceedings  to  question 
its  existence.  What  diflFerence,  if  any,  this  should  make  on  a  ques- 
tion of  forfeiture,  we  do  not  undertake  to  say,  as  in  this  case  it  is 
of  no  moment.  A  waiver  cannot  renew  an  estate  which  has 
expired  by  limitation. 

The  judgment  must  be  reversed  and  judgment  entered  for 
defendant  with  costs  of  both  courts. 

The  other  justices  concurred. 


Webber  v.  Howe. 

(36  Mich.  150.) 


Contract  —  by  what  law  construed  —  Order  for  liquor  gioen  in  one  State  and 

filled  in  another  —  Repeal. 

A  dealer  in  Ohio  received  in  Michigan  an  order  for  liquors,  which  were  after, 
ward  shipped  in  Ohio  and  delivered  to  the  vendee  in  Michigan.  Held^  (1) 
to  be  a  sale  in  Michigan,  and  invalid  under  a  statute  rendering  void  all 
**  sales,  contracts  or  agreements  relating"  to  liquor  ;  (2)  that  this  was  so 
although  the  order  for  the  liquor  was  void  under  the  statute  of  frauds  ; 
and  (3)  that  a  repeal  of  the  statute  after  the  sale  **■  saving  all  actions  pend- 
ing and  all  causes  of  action  which  have  accrued/*  did  not  validate  the  sale.* 

ACTION  by  Howe  upon  an  acceptance  by  Webber  of  a  draft  drawn 
on  him  by  plaintiff.  Defense  that  the  consideration  for  the 
draft  was  liquors  unlawfully  sold.  A  set-off  was  pleaded  of 
moneys  paid  by  defendant  to  plaintiff  on  previous  unlawful  sales 
of  liquor.    The  plaintiff  had  a  judgment. 

'^See  nm  V.  Spear^  9  Am.  Bep.  '^»6;  s.  c,  60  N.  H.  253;  Boothby  v.  Plaiaied. 
12  Am.  Rep.  140;  s.  c,  61  N.  H.  436;  TeQler  v.  Shxpma^^  11  Am.  Rep.  118;  s. 
c„  83  Iowa,  194. 
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John  01  Howland  and  Maybury  ii  Conely,  for  plaintiff  in  error- 

Oriffin  it  DickinsaUy  for  defendant  in  error. 

CooLBY,  C.  J.  The  circuit  judge  charged  the  jury  that  if  the 
order  for  the  liquors,  though  taken  in  Michigan,  was  filled  in  Ohio, 
and  the.  liquors  were  shipped  in  Ohio  and  the  defendant  received 
them  iji  Detroit  and  paid  the  freight,  then  the  plaintiff  would  be 
entitled  to  recover.  This  instruction  must  assume  that  the  con- 
tract was  an  Ohio  contract,  being  completed  by  the  acceptance  and 
filling  of  the  order  in  that  State.  Had  the  order  been  sent  from 
this  State  to  dealers  in  Ohio  and  filled  there,  or  had  an  agent  of  the 
Ohio  parties,  who  had  no  authority  to  agree  upon  sales,  taken  the 
order  in  this  State  and  transmitted  it  to  his  principals,  who  accep- 
ted and  filled  it,  we  think  the  instruction  might  have  been  sustained. 
Mclntyre  v.  Parks,  3  Mete.  207  ;  Orcutt  v.  Nelson,  1  Gray,  536  ; 
Oarland  v.  Lane,  46  N.  H.  245 ;  Kling  v.  Fries,  33  Mich.  275. 
But  the  order  was  taken  here  by  one  of  the  plaintiffs  in  person, 
and  the  acceptance,  as  well  as  the  giving  of  it,  took  place  in  this 
State.  There  are  some  cases  which  have  decided  that  even  under 
such  circumstances  the  sale  is  not  completed  until  the  property  is 
actually  separated  from  the  stock  in  the  store  and  delivered  to  the 
carrier  in  pursuance  of  the  order.  Sortwell  v.  Hughes,  1  Curt.  C. 
C.  244 ;  Abberger  v.  Marrin,  102  Mass.  70 ;  Dolan  v.  Green,  110 
id.  322.  But  these  cases  are  not  important  here,  since  whether 
the  contract  of  sale  was  executory  or  actually  completed  by 
delivery,  it  was  equally  invalid  under  our  statute.  The  statute  not 
only  avoided  all  sales,  but  **  all  contracts  or  agreements  relating 
thereto."    Comp.  L.,  §  2137. 

It  was  suggested  on  the  argument  that,  as  the  agreement  was  for 
the  purchase. of  goods  to  the  amount  of  more  than  fifty  dollars,  it 
was  void  under  the  statute  of  frauds  for  want  of  writing,  and  con- 
sequently did  not  take  effect  as  an  agreement  until  acted  upon  by 
the  delivery  of  the  goods  to  a  carrier  in  Ohio.  But  if  we  assume 
the  original  invalidity  of  the  agreement  in  this  State  on  this 
ground,  it  cannot,  we  think,  help  the  vendors.  If  void  originally 
it  would  not  become  binding  upon  the  purchaser  until  he  should 
do  something  in  ratification  of  it,  and  it  does  not  appear  that  any 
thing  further  was  done  by  him  until  the  liquors  were  received  in 
this  State.     His  void  order  could  not  make  any  carrier  to  whom 
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the  vendors  should  see  fit  to  deliver  the  goods  his  agent.  The 
case  must,  therefore,  stand  either  upon  the  original  order  or  upon 
the  reception  of  the  goods  at  Detroit  under  it ;  and  in  either  case 
the  contract  must  be  regarded  as  a  Michigan  contract.  Hanson  v. 
Armitage,  5  B.  &  Aid.  557 ;  Acebal  v.  Levy^  10  Bing.  376 ;  Mor- 
ton V.  Tibbetty  15  Ad.  &  El.  428  ;  Bushel  v.  Wheehr,  15  Q.  B.  442  ; 
Norman  v.  Phillips,  14  Mi  &  W.  277 ;  Farina  v.  Home^  16  id. 
119  ;  Outwater  v.  Dodge,  6  Wend.  400 ;  Lloyd  v.  Wright ^  25  Ga. 
215  ;  Spencer  v.  Bale,  30  Vt.  314 ;  O'Mell  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  60  N.  Y.  138 ;  Sliepherd  v.  Pressey,  32  N.  H.  49 ;  Hart.  v. 
Bush,  El.  Bl.  &  El.  494  ;  CurHe  v.  Anderson,  2  El.  &  El.  592. 
Had  this  suit,  therefore,  been  brought  while  the  statute  which  for- 
bade such  contracts  remained  in  force,  there  could  be  no  question 
but  the  plaintiffs  must  fail. 

That  statute,  however,  has  been  repealed,  and  the  plaintiffs  rely 
upon  the  repeal  as  taking  away  all  impediment  to  a  recovery.  It 
was,  it  is  said,  in  the  nature  of  a  penal  statute,  and  when  it  was 
repealed,  all  penal  consequences,  including  the  inhibition  to  main- 
tain suits  for  liquors  sold,  fell  with  it.  Eagle  v.  Shurts,  1  Mich. 
150  ;  Welch  v.  Wadsworth,  30  Conn.  149  ;  Confiscation  Cases,  7 
Wall.  454. 

The  prohibitory  liquor  law  expressly  made  all  contracts  the  con- 
sideration for  which  in  whole  or  in  part  was  the  sale  of  liquors 
utterly  null  and  void,  except  in  certain  specified  cases,  of  which 
this  was  not  one.  It  also  declared  all.money8  and  securities  received 
on  such  sales  to  be  received  without  consideration,  and  authorized 
them  to  be  recovered  back.  Oomp.  L.  1871,  chap.  69.  While  this 
was  in  force,  the  sale  in  question  was  made.  The  law  was  repealed 
in  1875,  ''  saving  all  actions  pending  and  all  causes  of  action  which 
have  accrued  "  at  the  time  the  repealing  act  took  effect.  Public 
Laws  1875,  pp.  279,  280. 

It  has  often  been  decided  that  a  contract  invalid  at  the  time  it 
was  made  for  want  of  compliance  with  some  statutory  provision, 
or  because  of  some  statutory  prohibition,  might  be  validated  by 
legislation  afterward.  Lewis  v.  McElvain,  16  Ohio,  347  ;  Savings 
Bank  v.  Allen,  28  Conn.  97 ;  Andrews  v.  Bussell,  7  Blackf.  474 ; 
Parmelee  v.  Lawrence,  48  111.  331 ;  Dulany^s  Lessee  v.  TUghman,  6 
Gill  &  J.  461  ;  Jour7ieay  v.  Oibson,  56  Penn.  St.  57  ;  Carpenter  v. 
Pennsylvania,  17  How.  456 ;  Dentzel  v.  Waldie,  30  Cal.  138 ; 
Estate  of  Sticknoth,  7  Nev.  227 ;  Gibson  v.  Hibbard,  13  Mich. 
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215.  But  this  case  is  not  like  the  one  referred  to.  Here  the 
statute  has  not  undertaken  to  validate  the  yoid  agreement, 
but  has  left  it  as  it  was,  "  utterly  null  and  void."  A  suit  can- 
not be  brought  upon  it,  because  no  contract  ever  existed.  The 
repealing  law,  instead  of  indicating  a  purpose  to  validate  such 
agreements,  indicates  the  contrary  pui'pose. 

It  only  remains  to  consider  a  claim  made  by  defendant  to  recover 
by  way  of  set-off  for  moneys  previously  paid  by  him  for  liquors, 
and  which,  according  to  the  law  then  in  force,  were  paid  without 
consideration.  We  have  no  doubt  of  his  right  to  set  off  these 
moneys  if  he  proved  the  payment.  This  he  claims  to  have  shown 
by  proving  the  payment  by  him  of  orders  drawn  by  the  plaintiffs 
in  favor  of  third  persons.  •  We  cannot  sec  why  this  proof  is  not 
complete.  Plaintiffs  relied  upon  Buckley  v.  Saxe,  10  Mich.  328, 
but  that  case  was  quite  different.  There  to  prove  that  he  had  paid 
money  on  a  bet,  the  plaintiff  produced  a  note  he  had  given  for  the 
sum  bet ;  and  this  alone,  it  was  held,  did  not  prove  the  payment 
of  money  on  the  bet.  Here  the  payment  is  proved,  and  as  it  was 
made  on  the  drafts  drawn  by  the  plaintiffs  on  the  defendant,  it  was 
in  law  a  payment  to  the  plaintiffs  themselves. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 

The  other  justices  concurred. 


Gal^iks  y.  Chaxdleb. 

(96  Mioh.  8S0.) 

Statute  of  Fravd^^ Agreement  for  forbearanee^Promise  to  pay  debt  of 

another. 

An  agreement  to  pay  the  debt  of  another  in  consideration  that  the  creditor 
would  forbear  and  give  farther  time  for  payment  is  founded  on  a  good 
consideration,  although  no  definite  time  of  forbearance  is  named. 

Plaintiff  having  a  mortgage  on  a  mill  owned  by  M.,  who  was  engaged  in  exe- 
cuting therein  a  contract  for  defendant,  it  was  agreed  between  plaintiff*, 
defendant  and  M.,  in  consideration  of  plaintifi^s  giving  further  time  of  pay- 
ment of  the  mortgage,  that  defendant  should  retain  a  certain  part  of  the 
price  to  become  due  M.  under  the  contract,  and  should  pay  the  same  to 
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plaintiff  on  the  mortgage.  Held^  that  defendant's  promise  was  valid  under 
the  statute  of  frauds,  and  that  he  was  bound  to  pay  plaintiff  the  agreed 
amount,  whether  he  retained  it  from  M.  or  not. 

A  CTION  for  money.    The  opinion  states  the  case. 

H,  E.  Detoey  and  J,  A.  Fairchild,  for  plaintiffs  in  error. 
D.  E.  Corhitty  for  defendant  in  error. 

CooLEY,  0.  J.  The  question  on  this  record  arises  under  the 
statute  of  frauds.  The  case  made  by  the  plaintiffs  below  was 
rested  on  the  testimony  of  Charles  Merritt  and  Fred  E.  Remington. 
Merritt  testified  that  "in  the  month  of  May,  1874,  he  was  acting 
as  agent  for  the  plaintiffs,  and  the  plaintiffs  had  a  chattel  mortgage 
against  a  saw-mill  owned  by  a  firm  known  as  Medlar  Brothers,  and 
that  he  called  upon  said  Medlar  Brothers  for  pay.  The  Medlar 
Brothers  said  they  were  sawing  lumber  for  the  defendants,  and  if 
the  plaintiffs  would  extend  the  time  of  payment  on  the  said  mort- 
gage, the  said  Medlar  Brothers  would  allow  the  defendants  to  re- 
tain the  sum  of  fifty  cents  per  thousand  for  each  thousand  feet  of 
lumber  they  would  saw  for  the  defendants,  and  the  defendants 
should  pay  it  to  the  plaintiffs.,  to  which  he,  the  said  Merritt, 
agreed.  He  and  the  Medlar  Brothers  then  went  to  the  oflSce 
of  the  defendants  and  Fred  £.  Remington  was  present,  and  thera 
it  was  agreed  between  all  the  parties  that  the  plaintiffs  should 
extend  the  time  for  payment  of  their  mortgage  during  the  next  saw- 
ing season;  that  the  Medlar  Brothers  should  allow  the  defendants  to 
retain  the  sum  of  fifty  cents  on  each  thousand  feet  of  lumber  that 
should  thereafter  be  sawed  for  them  by  the  Medlar  Brothers,  and 
the  defendants  should  pay  the  same  to  the  plaintiffs  to  apply  on 
the  said  mortgage  which  they  held  against  the  Medlar  Brothers, 
and  that  the  plaintiffs  did  extend  the  said  mortgage  through  the 
next  sawing  season,  and  that  the  Medlar  Brothers  did  saw  four 
hundred  thousand  feet  of  lumber  after  the  said  agreement,  for  the 
defendants,  and  the  said  defendants  did  retain  the  sum  of  fifty 
cents  on  each  thousand  feet  of  lumber  so  sawed,  but  they  did  not 
pay  any  part  of  it  to  the  plaintiffs." 

Remington,  who  was  one  of  the  defendants,  gave  testimony 
tending  to  prove  that  he  was  one  of  the  defendants ;  that  he  made 
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an  agreement  with  the  Medlar  Brothers  and  the  plaintiffs  as  stated 
by  the  last  witness  ;  that  the  Medlar  Brothers  sawed  lumber  for 
the  defendants  afterward,  and  he  charged  them  upon  a  book  fifty 
cents  on  each  thousand  feet  so  sawed,  while  he  kept  the  books. 

Three  principal  objections  are  taken  to  the  recovery  which  has 
been  had  in  this  case  ;  Firstj  that  the  agreement  proved  was  void 
for  want  of  consideration-;  second,  that  it  was  void  under  the  statute 
of  frauds,  because  not  reduced  to  writing ;  and  third,  that,  con- 
ceding the  agreement  to  bo  valid,  defendants  could  only  be  re- 
sponsible under  it  for  such  moneys  due  the  Medlar  Brothers  as  they 
should  retain  in  their  hands ;  and  in  this  case  they  offered,  but 
were  not  allowed  to  show  that  they  retained  nothing.  These 
objections  will  be  considered  in  their  order. 

I.  The  defect  in  the  consideration  is  supposed  to  be,  that  there 
was  no  agreement  to  extend  payment  for  any  definite  time.  In 
Bolle's  Abridgment,  27,  PI.  45,  it  is  laid  down  that  "  if  A  be 
indebted  to  B  in  one  hundred  pounds,  and  B  is  about  to  com- 
mence a  suit  for  the  recovery  thereof,  but  C,  a  stranger,  comes  to 
him  and  says  that  if  he  will  forbear  him,  he  himself  will  pay  it, 
this  is  a  good  consideration  for  the  promise  ;  B  averring  that  he 
had  abstained  and  forebore  to  sue  A,  et  ad  hunc  did  abstain  and 
forbear  ;  though  no  certain  time  be  appointed  for  the  forbearance; 
for  it  seems  a  perpetual  forbearance  shall  be  intended,  the  which 
he  hath  performed.  So  if  he  will  forbear  paululum  temporis,  this 
is  good;  plaintiff  averring  a  certain  time  of  forbearance."  In 
Payne  v.  Wilson,  7  B.  &  C.  426,  the  agreement  counted  upon  was 
to  suspend  proceedings  in  consideration  that  defendant  would  pay 
a  certain  sum  on  account  of  the  debt  on  April  1,  following ;  and 
after  verdict  for  the  plaintiff,  objection  being  taken  that  no  con- 
sideration appeared,  Tentebdbn,  0.  J.,  said  :  "  The  promise  made 
by  the  defendant  was  to  pay  £30  on  the  first  of  April,  in  consider- 
ation of  the  plaintiff's  consenting  to  suspend  proceedings.  That 
imports  that  the  proceedings  were  at  all  events  to  be  suspended 
until  that  period  ;  and  I  think  that  the  averment  that  the  plaintiff 
did  suspend  the  proceedings  is  suflScient  after  verdict ;  because  it 
must  be  taken  that  it  was  proved  at  the  trial  that  the  plaintiff  had 
suspended  the  proceedings,  either  for  a  time  required  by  law,  or  for 
a  definite  or  reasonable  time."  In  Sidwell  v.  Evans,  1  Pen.  & 
Watts,  383,  the  evidence  showed  an  agreement  in  consideration  of 
a  promise  of  the  creditor  to  "  wait  a  while  and  not  push  *'  the 
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tration  of  the  same  doctrine  reference  is  made  to  Brown  v.  Weber ^ 
38  N.  Y.  187  ;  Clymer  v.  De  Young,  54  Penn.  St.  118  ;  Eddy  y. 
Roberts,  17  111.  505;  Wilson  v.  Bevmis,  58  id.  232;  Runde  v.  Runde, 
69  id.  9S'y  Fo7'd  y.  Finney,  35  Ga.  258  ;  Z)am  v.  Banks,  45  id. 
138 ;  i^'^J^a/n  v.  Adams,  37  Vt.  391,  396  ;  Andre  v.  Bodman,  13 
^Id.  241,  255  ;  Brittony.  Angier,  48  N.  H.  420  ;  Johnson  v,  Knapp, 
3G  Iowa,  610  ;  Besshears  v.  Rowe,  46  Mo.  501. 

The  exact  point  has  not  hitherto  been  presented  for  adjudica- 
tion in  this  State.  In  Brown  v.  Hazen,  11  Mich.  219,  a  ver- 
bal promise  by  the  defendant  to  pay  to  the  plaintiff  a  debt 
owing  to  him  from  a  third  person  was  held  to  be  within  the  stat- 
ute, there  being  no  consideration  moving  from  the  plaintiff  to  the 
defendant.  There  is  some  discussion  of  the  general  subject  in 
Oihhs  V.  Blanchard,  15  Mich.  292,  but  it  has  no  very  direct  bear- 
ing.    We  think  the  authorities  support  the  judgment. 

III.  The  question  which  remains  is,  whether  if  the  defendants, 
before  suit  was  brought,  had  paid  over  to  Medlar  Brothers  all 
that  was  due  for  the  sawing,  this  would  discharge  them  from  their 
promise  to  the  plaintiffs.  If  it  would,  it  must  be  on  the  ground 
that  they  were  liable  only  while  they  were  the  debtors  of  Medlar 
Brothers,  and  because  of  their  indebtedness,  which  in  connection 
with  their  promise  would  in  effect  make  them  the  custodians  of  a 
fund  set  apart  for  application  to  the  plaintiff's  demand.  But  we 
think  it  became  their  duty  under  their  promise  to  observe  it  by 
withholding  from  Medlar  Brothers  the  proportion  of  their  bill 
which  they  had  agreed  to  pay  to  the  plaintiffs ;  and  that  they 
could  not  discharge  themselves  by  a  disregard  of  their  promise. 
It  is  a  paradox  to  say  that  a  promise  is  valid,  but  that  the  prom« 
isor  may  relieve  himself  from  its  obligations  by  violating  it. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 
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OSMloh.  488.) 
AsHgnment  —  of  toagea  to  be  earned. 

An  assignment  of  wages  to  be  thereafter  earned  under  an  existing  employ* 
ment  is  valid,  although  the  employment  is  for  no  definite  time.* 

A  CTION  by  garnishee  process.     The  opinion  states  the  case. 

Edward  E.  Kajie,  for  plaintiff  in  error. 

A.  H.  Wilkinson  and  Boyt  Post,  for  defendants  in  error. 

CooLEY,  C.  J.  This  is  a  suit  by  garnishee  process  to  recover  of 
defendants  a  sum  owing  by  them  to  one  Tucker,  of  whom  the 
plaintiffs  are  judgment  creditors.  The  garnishee  process  was  served 
December  9,  1875.  On  the  16th  of  October,  1874,  Tucker  wa€ 
employed  by  the  defendants  doing  piece  work  in  the  manufacture 
of  organs,  but  without  any  definite  contract  for  the  continuance 
of  tlie  employment.  Being  then  indebted  to  his  mother  for  money 
loaned,  he  executed  to  her  an  assignment  of  all  the  wages  that  might 
thereafter  become  due  to  him  from  the  defendants.  Between  that  date 
and  December  9th  following,  sixty-five  dollars  and  fifty  cents  had 
become  due  to  him,  which  was  less  than  he  was  then  owing  to  his 
mother.  It  is  this  sum  which  is  now  in  dispute ;  the  plaintiffs 
claiming  that  the  assignment  could  not  reach  it,  because  the  mon- 
eys were  not  earned  when  the  assignment  was  made,  and  there  was 
no  subsisting  contract  under  which  they  were  to  be  earned. 

It  has  often  been  decided  that  a  mere  possibility  is  not  the  sub- 
ject of  assignment.  A  contingent  claim  against  a  foreign  country 
to  damages  to  be  recovered  by  treaty  is  an  illustration.  Vasse  v. 
Comegys,  4  Wash.  0.  C.  570.  A  sale  of  fish  thereafter  to  be  caught 
passes  no  title  when  they  are  caught.  Low  v.  PeWy  108  Mass.  347; 
8.  c,  11  Am.  Rep.  357.    The  same  is  held  of  a  sale  of  sums  to  be 

*The  asBigiimeiit  of  the  salary  of  a  public  officer  before  it  is  earned  is  void. 
BUss  V.  Lawrence,  17  Am.  Rep.  273;  s.  c,  58  N.  Y.  442. 
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earned  by  a  physician  in  specified  future  years.  Skipper  v.  Stokes, 
42  Ala.  255  ;  and  see  Purcell  v.  Mather,  35  id.  570.  In  Massa- 
chusetts an  assignment  of  future  services,  there  being  no  existing 
contract  of  service,  has  been  held  invalid;  but  cases  are  cited  in  the 
same  State  which  hold  that  if  the  assignor  Is  at  the  time  under  a 
contract  of  service,  it  is  maintainable.  Mulliall  v.  Qm7in,  1  Gray, 
105;  see,  also,  Hartley  v.  Tapley,  2  id.  565.  An  oflBcer  may  assign 
his  salary,  though  removable  at  any  time.  Brackett  v.  Blake,  7 
Mete.  335.  In  Pennsylvania  an  assignment  which  professes  to  trans- 
fer a  debt  to  arise  for  wages  not  yet  earned,  against  any  one  by 
whom  the  assignor  may  thereafter  be  employed,  is  held  to  be  inef- 
fectual even  after  the  wages  are  earned.  Jermyn  v.  Moffitt,  75 
Peun.  St.  399.  In  New  Hampshire  it  is  decided  that  wages  to 
become  due  may  be  effectually  assigned,  provided  there  is  at  the 
time  an  existing  contract  under  which  they  are  to  be  earned.  Gar- 
land  V.  Harrington,  51  N.  H.  409.  The  like  conclusion  is  reached 
in  Connecticut.  Hawley  v.  Bristol,  39  Conn.  26  ;  Auaur  v. 
JV.  v.,  etc.,  Co.,  id.  536.  The  distinction  between  the  cases  in 
which  the  wages  are  not  earned  under  a  contract  existing  at  the 
time  of  the  assignment  and  those  in  which  they  are  is  said  to  be 
that  "  in  the  former  the  future  earnings  are  a  mere  possibility, 
coupled  with  no  interest,  while  in  the  latter  the  possibility  of  future 
earnings  is  coupled  with  an  interest,  and  the  right  to  them,  though 
contingent  and  liable  to  be  defeated,  is  a  vested  right"  Low  t. 
Pew,  108  Mass.  347,  350;  s.  c,  11  Am.  Rep.  357. 

Bat  an  assignment  of  demands  having  no  actual  existence,  though 
invalid  at  law,  may  be  valid  in  equity  as  an  agreement,  and  take 
effect  as  an  assignment  when  the  demands  intended  are  subsequently 
brought  into  existence.  Field  v.  Neto  York,  6  N.  Y.  179;  MitchM 
V.  Winslow,  2  Story's  C.  C.  630,  638.  And  in  this  case  the  assignee 
would  have  had  a  plain  right,  we  think,  to  protect  her  interest 
under  the  assignment  to  the  extent  to  which  the  wages  were  earned, 
if  the  sum  had  been  sufficient  to  give  the  court  of  chancery  juris- 
diction. And  it  is  worthy  of  consideration  whether,  nnder  the  . 
garnishee  laws,  it  was  the  intention  to  permit  the  creditor  to  reach 
demands  to  which  the  debtor  had  no  equitable  right,  even  though 
his  legal  title  had  not  been  parted  with,  or  to  force  the  equitable 
owner  into  a  suit  in  equity  for  the  protection  of  his  rights. 

But  we  are  inclined  to  think  this  case  ought  not  to  be  distin- 
guished from  those  in  which  the  wages  were  earned  under  a  con  tin- 
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uous  contract  The  defendant  was  employed  at  the  time  the  assign- 
ment was  made.  It  is  true  he  might  never  have  received  more  work, 
but  the  expectation  of  continuous  work  existed  on  the  part  of  em- 
ployer and  employed.  The  proposed  transfer  had  reference  to  wages 
to  be  earned  in  an  existing  employment^  and  in  this  it  differed  from 
that  in  Mulhall  v.  QuinUy  supra^  where  the  defendant  only  performed 
jobs  occasionally.  It  differs  still  more  decidedly  from  those  cases 
in  which  no  pai*ticular  employment  was  in  view  in  making  the 
assignment.  We  do  not  see  why  a  continuous  employment  at 
piece  work  should  differ  from  any  other  continuous  employment,  if 
in  the  latter  the  right  to  discharge  at  will  exists.  The  substantial 
difference  in  the  two  cases  is  not  in  the  continuance  of  employ- 
nient  or  in  the  expectation  thereof,  but  in  the  manner  of  determin- 
ing the  compensation.  Future  wages  no  more  exist  potentially  in 
the  one  case  than  in  the  other. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


City  of  Coldwateb  v.  Tuokbb. 

(38  Mioh.  474.) 

Municipal  corporatum  —  Ex&reue  of  powers  beyond  corporate  UmUi, 

A  municipal  corporation  has  inherent  authority,  unlees  ezpresBly  prohibited 
by  its  charter,  to  make  contracts  and  construct  works  beyond  the  corporate 
limits  for  the  discharge  of  sewage,  where  such  discharge  is  necessary  or 
manifestly  desirable. 


B 


ILL  in  equity  for  an  injunction.    The  opinion  states  the  case. 
The  court  below  rendered  a  decree  enjoining  the  defendants. 


Loveridge  <&  Barlow  and  Upson  <6  Thompson,  for  complainant. 

J,  H,  McQowan  and  Ashley  JPbnd,  for  defendant. 

Campbell,  J.     The  bill  in  this  case  was  filed  to  restrain  defend- 
ant from  obstructing  a  ditch  through  his  lands  adjoining  the  city 
of  Coldwater,  which  he  is  alleged  to  have  attempted  in  violation  of 
YOL.  XXIV.  — 76 
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an  agreement  whereby  a  right  was  assured  to  the  city  to  use  it  for 
an  outlet  of  drainage. 

It  appears  that  in  1862,  or  thereabouts,  a  county  ditch  was  laid 
out  through  defendant's  lands  and  lands  north  of  them  to  a  branch 
of  Coldwater  river.  The  city  of  Coldwater,  Ipng  immediately 
south  of  Tucker,  had  by  drainage,  partly  natural  and  partly  arti- 
ficial, turned  the  surface  water  of  a  considerable  tract  into  the 
county  ditch.  A  lawsuit  having  grown  out  of  this  action,  a  com- 
promise was  effected  ;  and  on  the  9th  of  March,  1867,  an  agree- 
ment in  writing  was  made,  which,  among  other  things,  provided 
that  Tucker  would  allow  the  ditch  across  his  premises  to  be  enlarged 
so  as  to  carry  off  the  water  from  the  city  ditch,  upon  conditij)u 
that  the  city  should  enlarge  and  straighten  his  ditch  and  tlie  con- 
tinuation of  it  northerly,  so  as  to  provide  for  carrying  off  all  water 
without  overflowing  or  saturating  his  land.  The  city  was  to  keep 
the  ditch  in  repair  and  keep  up  a  good  bridge  across  it  on  his  prem- 
ises, and  the  cross-ditches  were  not  to  be  injured  or  obstructed. 
All  damages  were  to  bo  arbitrated. 

The  active  work  to  be  done  was  all  to  be  done  by  the  city,  as  well 
in  maintaining  and  repairing  as  in  enlarging  the  ditch.  The  city 
could  at  any  time  terminate  its  obligations  by  shutting  off  the  flow 
from  its  own  territory. 

It  is  not  denied  that  Tucker  has  obstructed  the  flow  of  the  water. 
His  defense  is  :  Firsi,  that  the  city  is  in  default ;  and  second, 
that  it  had  no  authority  to  make  the  contract  and  cannot,  there- 
fore, enforce  it  or  be  compelled  to  carry  it  out. 

The  charter  of  the  city,  which  was  granted  in  1861,  contains  no 
express  authority  to  execute  drainage  works  beyond  the  city 
limits.  It  does  contain  general  authority  over  drainage.  It  is  not 
insisted  that  any  right  would  have  existed  to  turn  the  drainage  in 
question  upon  Tucker's  land,  if  there  had  been  no  ditch  across  it. 
or  in  such  case  to  dig  such  a  ditch  without  his  consent  The  case 
shows  that  the  ditch  existing  there  was  dug  as  a  county  ditch  after 
the  city  was  incorporated,  and  was  not  designed,  and  was  not  ade- 
quate in  its  original  shape,  to  serve  the  purpose  provided  for  in 
the  contract. 

At  the  time  when  the  county  ditch  was  dug,  there  was  no  statute 
in  force  providing  for  any  combined  action  between  the  drain  com- 
missioners and  the  city  authorities,  or  authorizing  county  ditches 
to  extend  into  cities.    In  February,  1867,  an  amendatory  statute 
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was  passed,  giving  commissioners  authority,  with  the  consent  of 
the  corporate  council  or  trustees,  to  extend  ditches  into  cities  and 
villages  and  assess  the  expense  as  in  other  cases.  L.  1867,  pp.  3, 
4.  How  far  this  statute  operated  in  leading  the  parties  to  a  settle- 
ment immediately  after  its  passage  we  are  not  informed.  But 
they  seem  io  have  preferred  arrangements  of  their  own  to  leaving 
the  matter  to  be  managed  by  the  commissioners. 

By  this  contract  the  city  undertook  to  do  certain  work  outside 
of  its  own  limits,  where  its  power  to  secure  the  results  bargained 
for  depended  on  its  power  to  make  a  private  contract  with  outside 
land-owners,  and  not  upon  any  statutory  or  chartered  authority. 
The  ditch  itself  was  laid  out  under  the  supervision  of  the  drain 
commissioners,  and  the  right  to  enlarge  it  without  the  consent  of 
the  land-owners  could  only  be  obtained  by  statutory  proceedings 
under  their  authority.  And  whether  enlarged  or  not,  the  work  was 
not  under  city  j urisdiction.  If  the  contract  was  valid,  the  city  acted, 
so  far  as  this  work  was  concerned,  in  the  same  right  as  a  private 
person,  contracting  to  do  work  on  the  land  of  another. 

The  general  doctrine  is  clear  that  a  municipal  corporation  can- 
not usually  exercise  its  powers  beyond  its  own  limits.  If  it  has  in 
any  case  authority  to  do  so.  the  authority  must  be  derived  from 
some  statute  which  expressly  or  impliedly  permits  it.  There  are 
cases  where  considerations  of  public  policy  have  induced  the  legis- 
lature to  grant  such  power.  The  commonest  instances  are,  where 
a  supply  of  water  can  only  be  obtained  from  a  distance.  Where 
the  city  erects  its  own  works  or  lays  its  own  pipes  for  such  a  pur- 
pose, it  has  usually  been  found  necessary,  in  order  to  furnish  ade- 
quate safeguards  for  the  preservation  of  the  property,  to  pass  special 
statutes  to  cover  the  case.  There  would  be  serious  difficulties 
attending  the  management  of  exi)ensive  public  works  situated  in 
one  town  or  city,  and  owned  by  another,  unless  expressly  provided 
for.  If  a  city  cannot  regulate  and  protect  its  public  works  against 
injuries  and  interference,  they  are  liable  to  serious  dangers.  The 
noted  case  of  Bailey  v.  Mayor,  etc.,  of  Neio  York,  3  Hill,  531,  and 
2  Denio,  433,  illustrates  some  of  the  complications  arising  from 
the  necessity  of  going  beyond  the  limits  of  a  city  for  water.  In  the 
absence  of  any  sufficient  legislation  to  overcome  the  difficulty,  the 
power  to  make  provision  for  outside  work,  if  existing  at  all,  can 
only  be  exercised  by  resorting  to  contracts  to  obtain  rights  and 
privileges  which,  within  the  city,  can  generally  be  secured,  if  nee- 
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cssary,  by  proceedings  in  inviium.  It  would  still  be  an  important 
question,  whether,  even  by  contract,  a  city  can  build  or  possess 
public  works  beyond  its  limits,  without  plain  permission. 

In  the  present  case,  for  example,  if  there  can  be  any  implication 
that  sewerage  may  be  provided  beyond  the  city,  it  must  arise  from 
the  existence  of  a  state  of  facts  which  renders  it  either  actually 
necessary,  or  at  least  manifestly  desirable.  It  is  easy  to  see  that 
the  practical  necessity  of  removing  sewerage  beyond  city  limits 
must  very  often  arise.  Drainage,  whether  of  surface  water  or  of 
impurities,  can  seldom  be  effectual  unless  connected  with  running 
water  which  will  remove  it  beyond  the  inhabited  limits.  Public 
health  and  convenience  require  this  resort.  A  power  to  "  construct, 
repair,  and  preserve  sewers,  drains,"  etc.,  would  be  useless  unless 
they  could  be  connected  with  some  safe  outlet.  In  the  present 
case,  it  appears  that  a  branch  of  the  Coldwater  river  is  a  city 
boundary.  But  it  also  appears  from  the  charter  that  the  pollution 
of  that  stream  was  designed  to  be  prevented.  One  of  the  special 
powers  of  the  city  is  "to  provide  for  the  clearing  the  Coldwater 
river,  and  races  connected  therewith,  of  all  drift-wood,  filth,  or 
other  nuisances,  and  to  prohibit  and  prevent  the  depositing  therein 
of  all  filthy  and  other  matter  tending  to  render  the  water  thereof 
impure,  unwholesome,  or  offensive."  §  10.  This  makes  it  the  duty 
of  the  city  to  find  drainage,  if  possible,  where  it  will  not  produce 
these  evils,  and  there  seems  to  be  no  reason  why  an  outlet  should 
not  be  sought  elsewhere,  provided  the  charter  furnishes  the  means 
of  obtaining  one,  expressly  or  by  fair  implication. 

If  it  can  only  be  obtained  by  building  a  sewer  or  ditch  beyond  the 
city,  the  charter  seems  to  be  defective,  in  making  no  express  pro-  ' 
vision  for  such  works.  But  if  by  leading  a  sewer  or  ditch  to  the 
city  limits  it  can  be  connected  with  an  outlet  beyond,  there  would 
seem  to  be  no  reason  for  preventing  such  connection.  Drainage  is 
a  public  necessity. 

In  the  present  case  such  an  outlet  was  supposed  to  exist,  but  it 
was  not  large  enough,  and  it  could  not  be  used  without  permission. 
The  contract  in  dispute  was  made  to  secure  the  enlargement  of  the 
ditch,  and  the  right  to  connect  it  with  the  city  ditch,  already  exist- 
ing up  to  the  city  boundary,  which  was  practically  useless  without 
this  outlet. 

While  there  are  very  serious  diflBculties  in  the  way  of  controlling 
and  protecting  such  works  outside  of  the  city,  yet  if  the  drainage  is 
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to  find  an  outlet  beyond  the  city  limits,  it  must  be  somewhat  dis- 
cretionary with  the  city  to  make  such  arrangements  as  might  be 
made  by  natural  persons  for  similar  purposes.  We  can  see  no 
legal  objection  to  an  undertaking  by  the  city  to  do  this  work  by  its 
own  servants  or  contractors,  instead  of  employing  Tucker  to  do  it. 
It  is  not  only  usual,  but  it  is  frequently  obligatory  to  let  city  jobs 
to  contractors  on  bids,  and  it  was  not  unreasonable  to  retain  con- 
trol, so  far  as  Tucker  was  willing  to  permit  it,  so  as  to  give  the 
city  a  choice  of  means  as  occasion  should  arise  for  doing  work  or 
making  repairs. 

We  think,  therefore,  that  the  work  in  question  cannot  be  re- 
garded as  repugnant  or  foreign  to  the  purposes  of  the  charter,  and 
that  the  contract  was  not  beyond  the  corporate  powers. 

[The  remainder  of  the  opinion  was  devoted  to  a  discussion  of 
the  question  whether  the  city  had  lost  its  rights  under  the  contract 
and  is  not  of  general  interest.] 

Decree  affirmed. 


Palhbr  y.  Palicbb. 

CM  Mich.  487) 

Statute  of  Imitatione — Note  payable  '*  thirty  days  (tfter  demand.*' 

1 
On  a  non-negotiable  note  payable  "  thirty  days  after  demand/'  the  statate  of 

limitations  be|^B  to  run  after  thirty  dajrs  from  the  delivery  of  the  note.* 
i  GTION  on  a  promissory  note.     The  opinion  states  the  case. 

W.  Newton,  for  plaintiff. 

A,  C.  Baldwin,  for  defendant 

Campbell,  J.  The  only  question  in  this  case  is,  whether  a  cer- 
tain promissory  note,  not  negotiable,  given  by  the  defendant  to 
plaintiff,  was  barred  by  the  statute  of  limitations  when  suit  was 
begun. 

'^Seo  Herrick  v.  fTolverton,  I  Am.  Rep.  4S1;  &  o.,  41  K.  Y.  581;  Wheeler  y. 
Wtwners  7  Am.  Bep.  478;  B.  a,  ^  N.  Y.  Ma    AngeU  states  tbe  role  otiienrlse. 

fiee  liimitations,  g  96. 
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The  note  was  in  the  following  terms  : 

"  $1,500.  "  Atlas,  Mich.,  Oct.  1«,  1867. 

"Thirty  days  after  demand,  I  promise  to  pay  Jonathan  Palmer 
fifteen  hundred  dollars,  value  received,  without  defalcation. 

"Frank  J.  Palmer." 

No  demand  is  found  to  have  been  made  until  May  22d,  1874,  or 
six  years  and  seven  months  after  date.  An  attempt  was  made  to 
show  a  previous  demand  by  showing  the  transmission  by  mail  of  a 
letter  from  the  cashier  of  a  bank  to  whom  the  paper  had  been  sent 
in  July,  1873.  This  notice  is  not  found  to  have  reached  defendant* 
and  it  contained  nothing  to  indicate  the  identity  or  ownership  of 
the  note.    The  court  below  found  against  it. 

Although  some  evidence  is  set  forth  in  the  finding,  which  seems 
to  have  been  inserted  at  the  request  of  counsel,  and  which  may 
possibly  have  had  some  bearing  upon  the  consideration  of  the  note, 
yet  no  finding  is  based  upon  iL  The  only  pertinent  facts  found  at 
all  are  the  making  and  non-payment  of  the  note,  and  the  demand 
made  in  1874. 

The  court  found  that  the  suit  was  not  barred.  This  conclusion 
was  based  on  the  theory  that  until  demand  made  no  action  accrued ; 
and  that,  as  the  time  limited  by  the  statute  runs  from  the  time 
when  action  accrues,  it  did  not  begin  to  run  until  thirty  days  after 
May  22d,  1874,  from  which  date  interest  was  allowed. 

Taking  this  note  as  it  reads,  and  as  it  is  established  by  the  find- 
ing, being  payable  without  interest,  it  is  impossible  to  assume  that 
it  was  intended  to  run  for  any  considerable  time.  The  fair  inference 
is,  that  it  was  given  for  some  debt  or  other  consideration  on  which 
an  immediate  liability  existed,  which  the  maker  of  the  note  expected 
to  be  ready  to  meet  on  reasonable  notice,  which  was  fixed  at  thirty 
days.  If  the  note  had  been  negotiable,  and  indorsed  over,  any 
long  delay  to  present  it  would  unquestionably  have  released  the 
indorser. 

If  the  judgment  is  correct,  it  can  only  be  so  because,  by  the 
terms  of  the  contract,  the  holder  had  a  right  to  post|3one  the 
maturity  of  the  debt  as  long  as  he  chose  to  do  so.  For  if  the  debt 
did  not  become  payable  until  fixed  by  demand,  and  the  demand  was 
optional  with  the  creditor,  no  tender  could  be  made  which  would 
bind  him,  and  he  could  keep  the  debt  alive  in  spite  of  the  debtoFi 
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for  an  indefinite  period.  If  there  was  any  infirmity  in  the  consid- 
enition,  or  any  defect  in  the  binding  character  of  the  obligation, 
he  might  retain  it  until  all  testimony  was  lost,  and  defeat  the 
defense.  This  is  the  miscliicf  which  the  statutes  of  limitation 
were  intended  to  i*cmedy.  If  this  case  is  not  within  them,  it  is  not 
because  it  ought  not  to  be  covered  by  them. 

It  is  now  well  settled  that  a  note  payable  on  demand  is  payable 
at  once  and  without  demand,  so  that  the  statute  runs  from  its 
delivery.  And  this  rule  has  been  applied  where  from  the  foqn  of 
the  contract  it  *is  manifest  that  immediate  payment  was  not 
expected.  Thus  in  Norton  v.  EUuiriy  2  M.  &  W.  461,  the  note 
called  for  interest,  which  indicated  at  least  an  expectation  of  some 
delay.  In  Rowland  v.  Edmonds,  24  N.  Y.  307,  the  premium  capital 
notes  of  a  mutual  insurance  company,  payable  "  in  such  portions 
and  at  such  time  or  times  as  the  directors  of  said  company  may, 
agreeably  to  their  act  of  incorporation,  require,^'  were  held  to  stand 
on  the  same  footing  with  ordinary  demand  notes,  so  that  the 
statute  began  to  run  from  date.  In  Waters  v.  Thanet,  2  A.  &  E. 
[N.  S.]  757,  a  party  had  promised  to  pay  the  amount  of  certain 
dishonored  bills  "  whenever  my  circumstances  may  enable  me  to 
do  so,  and  I  may  be  called  upon  for  that  purpose."  This  promise 
was  made  in  1803.  An  action  was  begun  in  1838,  less  than  six 
years  after  demand,  and  within  a  year  after  the  plaintiff  had 
learned  of  defendant's  having  become  solvent  through  inheritances. 
It  appeared,  however,  that  he  had  actually  become  able  to  pay  in 
1825,  and  the  court  held  the  statute  ran  from  such  ability,  Avithout 
demand.  A  similar  decision  was  made  in  Joms  v.  Eisler,  3  Kan. 
134,  where  the  note  was  payable  when  the  maker  received  a  pay- 
ment from  government,  or  as  soon  as  otherwise  convenient.  The 
statute  was  held  to  run  after  a  reasonable  time,  which  there  was 
held  on  the  facts  to  have  been  not  later  than  sixty  days.  In 
Emery  v.  Day,  1  C.  M.  &  R  245,  a  contract  was  made  for  work 
payable  out  of  a  public  fund  to  be  provided,  but  it  was  held  the 
statute  began  to  run  from  the  time  the  work  was  completed, 
although  the  fund  was  not  raised  until  some  time  thereafter. 

If  this  question  depends  upon  any  reasonable  principle  it  is 
impossible  to  find  any  ground  for  holding  notes  payable  on  demand 
as  setting  the  statute  running  at  once,  which  would  not  make  the 
note  in  the  present  case  barred  in  six  years  after  the  expiration  of 
thirty  days.     The  payee  could  have  presented  it  at  any  time,  and 
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it  is  not  the  design  of  the  statute  to  put  it  in  the  power  of  the 
creditor  to  postpone  its  application  at  his  own  pleasure. 

Such  notes  are  very  rarely  given.  It  is  quite  common  to  make 
bills  of  exchange  payable  at  or  after  sight.  But  the  drawer  and 
indorsers  are  discharged  by  any  considerable  delay.  It  is  one  of 
the  legal  conditions  of  such  paper  that  there  shall  be  a  speedy  pre- 
sentment. Why  a  different  rule  should  be  applied  to  a  note  is  not 
evident. 

There  are  not  more  than  half  a  dozen  cases,  if  so  many,  in 
which  this  form  of  note  has  been  passed  upon  directly.  In  Holmes 
V.  KerrisoUy  2  Taunt  323,  it  was  held  that  a  note  payable  after 
sight  was  not  barred  until  six  years  after  it  had  been  presented  for 
payment.  And  in  Tlwrpe  v.  Booths  Byan  &  Moody,  388,  upon  the 
authority  of  that  decision,  a  note  dated  March  12th,  1813,  payable 
twenty-four  months  after  demand,  and  not  demanded  until  June 
28th,  1823,  was  held  not  barred.  In  Hohnes  v.  Kerrison^  the  case  is 
put  without  further  reasoning,  upon  the  ground  that  no  action  oould 
have  been  brought  until  after  presentment,  and  Thorpe  v.  Booth 
contains  no  reasoning  at  all.  While  these  decisions  seem  to  have 
settled  the  practice  in  England,  no  subsequent  case,  so  far  as  we 
have  been  informed,  seems  to  have  af&rmed  or  vindicated  them  in 
any  direct  way,  although  they  are  probably  adhered  to.  But  so  far 
as  tlieir  principle  is  involved,  it  has  been  departed  from  to  some 
extent  at  least. 

In  Webster  v.  Kirky  0  E.  L.  &  Eq.  408,  it  was  held  that  a  payee 
who  had  been  sued  by  a  subsequent  holder  of  a  dishonored  bill 
could  not  in  turn  sue  the  drawer  more  than  six  years  after  the  dis- 
honor of  the  paper,  although  a  much  less  time  had  elapsed  since 
his  own  liability  had  been  enforced.  It  was  urged  that  the  payee 
could  not  sue  on  a  note  which  he  did  not  hold,  and  that  no  action 
therefor  accrued  to  him  until  he  was  damnified.  But  the  court  of 
Queen's  Bench  held  nevertheless  that  the  statute  ran  from  the  dis- 
honor. This  could  only  have  been  upon  the  ground  that  any  of 
the  parties  might  have  taken  up  the  paper  and  thus  obtained  a 
right  of  action.  In  Clayton  v.  Gosling,  5  B.  &  G.  360,  a  note  pay- 
able twelve  months  after  notice  had  not  been  presented  before  the 
maker  went  into  bankruptcy.  The  question  came  up  whether  it 
was  provable  under  the  commission  as  an  existing  debt  due,  and  it 
was  held  provable.  The  court,  however,  placed  the  decision  upon 
the  ground  that  inasmuch  as  the  note  contained  the  words  ''for 
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yalue  received,"  it  was  an  admission  of  an  existing  debt,  and 
might  be  regarded  as  security  for  it.  This  is  a  far-fetched  reason, 
which  shows  how  far  it  was  deemed  proper  to  go  to  prevent  a  fail- 
ure of  justice. 

In  the  United  States  there  have  been  some  incidental  recogni- 
tions of  the  doctrine  of  Holmes  v.  Kerrison ;  ThraU  v.  Mead^  40 
Vt  640  ;  Stanton  v.  Estate  of  Stanton^  37  id.  411,  and  Wolfe  v, 
Wliiteman,  4  Harrington,  246,  appear  to  adopt  it. 

In  New  York  there  are  dicta  to  the  same  effect  in  Wenman  v. 
Mohawk  Ins.  Co.,  13  Wend.  267,  and  Bruee  v.  TUson,  25  N.  Y, 
194,  and  Howland  v.  Edmonds^  before  cited.  No  such  point  arose 
in  any  of  these  cases,  and  the  actual  decision  in  each  of  them  is, 
in  our  opinion,  difl&cult  to  harmonize  with  any  such  principle. 

In  Morrison  v.  MuUin,  34  Penn.  St.  12,  it  was  held  that  where 
.a  demand  was  necessary  to  found  an  action  upon,  the  demand  was 
barred  unless  made  in  six  years,  and  the  nght  of  action  extin- 
^ished  by  the  delay. 

We  cannot  but  think  this  to  be  sound  doctrine  ;  whatever  may 
have  been  the  ancient  prejudice  against  statutes  of  limitation  they 
are  now  regarded  as  just  and  entitled  to  be  fairly  construed.  If  a 
•creditor  has  the  means  at  all  times  of  making  his  cause  of  action 
perfect,  it  would  be  unjust  and  oppressive  to  hold  that  he  could 
postpone  indefinitely  the  time  for  enforcing  his  claim  by  failing  to 
present  it.  He  is  really  and  in  fact  able  at  any  time  to  bring  an 
jiction,  when  he  can  by  his  own  act  fix  the  time  of  payment  It  is 
no  stretch  of  language  to  hold  that  a  cause  of  action  accrues  for 
the  purpose  of  setting  the  statute  in  motion  as  soon  as  the  creditor 
by  his  own  act,  and  in  spite  of  the  debtor,  can  make  the  demand 
payable.  It  may  be  otherwise,  possibly,  where  delay  is  contem- 
plated by  the  express  terms  of  the  contract,  and  where  a  speedy 
demand  would  manifestly  violate  its  intent.  But  where  no  delay 
is  contemplated  the  rule  is  just  and  reasonable  ;  and  the  present- 
ment should  be  reasonably  prompt,  or  the  creditor  should  be  sub- 
jected to  the  operation  of  the  statute. 

The  judgment  must  be  reversed,  and  judgment  entered  for  the 
defendant  on  the  finding,  with  costs  of  both  courts. 

The  other  justices  concurred. 
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Tripp  v.  OnRTEKiTT& 

(86  Mloh.  4M.) 

OtrUfieaie  of  depotU  —  uphen  becomes  overdtie  —  Bona  flde  hMoT'^dUshUe  of 

Imitations, 

A  certificate  of  deposit,  payable  to  order  on  retam  of  the  certificate  properly 
indorsed,  is  in  legal  effect  a  promissory  note  payable  on  demand,  and  is  dis- 
honored after  the  lapse  of  a  reasonable  time  from  its  issae ;  and  any  person 
taking  it  after  such  reasonable  time  has  elapsed  takes  it  subject  to  the  equi- 
ties between  the  parties  to  it.* 

SeniUe,  the  statute  of  limitations  runs  from  the  date  of  a  certificate  of 
deposijb  payable  on  demand. 

ACTION  by  Gurtenins  against  Tripp  and  another  on  a  certifi- 
cate of  deposit    The  opinion  states  the  case. 

Severens,  Boudeman  £  Turner,  for  plaintiffs  in  error.  The 
instrument  sued  upon  contains  all  the  elements  of  a  promissory 
note  and  is  in  legal  effect  a  promissory  note  payable  on  demand. 
It  would  be  overdue  after  the  lapse  of  a  reasonable  time  ;  and  any 
person  taking  it  after  such  reasonable  time  had  elapsed  would  take 
it  the  same  as  any  other  overdue  paper^  subject  to  the  equities 
between  the  parties ;  and  the  payments  and  set-offs  of  defend- 
ants should  have  been  allowed.  2  Daniels  on  Neg.  Inst.  601 ; 
Poorman  v.  MilUy  4  Cal.  354 ;  Brummagim  v.  Tallaniy  29  id.  506  ; 

*See  Pardee  v.  Fishy  19  Am.  Rep.  176;  s.  c,  00  N.  Y.  266,  wherein  it  was  held 
that  a  certificate  of  deposit  in  the  usual  form,  payable  to  the  depositor's  order, 
is  negotiable,  and  the  iudorser  thereof  liable  as  upon  a  note.  See  HtiM  v. 
HamJbUny  4  Am.  Rep.  244;  s.  c,  29  Iowa,  601. 

lu  Meader  y.  DoUar  Savings  Bank^  56  Ga.  605,  the  head  note,  prepared  by  the 
judge  writiug  the  opinion,  is  as  foUows;  '*  A  bauk  certificate  of  deposit,  pay- 
able to  the  order  of  the  depositor,  but  indicating  no  time  of  payment  other 
than  can  be  inferred  from  the  words,  *  interest  at  the  rate  of  seven  per  cent  on 
call,  and  ten  percent  per  annum.'  is  payable  on  demand,  and,  therefore,  due 
immediately;  and  bona  ficU  holders  are  affected  with  the  equities  existing 
between  parties  prior  to  themselves.  *    The  point  was  not  considered  in  the 

opinion. 

That  a  certificate  of  deposit  payable  to  order  is  negotiable  was  held  in  FelU 
PoiiU  V.  Weedon,  18  Md.  320;  but  see,  contra,  Lebanon  Bank  v.  Mangan,  28 
PeoD.  St.  462. 
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Coye  V.  Palmer^  16  id.  159 ;  Wilton  v.  Adams^  39  id.  37 ;  Howe 
V.  HartiiesSy  11  Ohio  St.  449  ;  Bank  of  Peru  v.  Famsworth,  18 
111.  563;  Carey  v.  McDougald,  7  Ga.  84;  Gate  v.  Patterson,  25  Mich. 
191 ;  Miller  v.  ^tw^in,  13  How.  218 ;  Leavitt  v.  Palmer;  3  N.  Y. 
19 ;  Curtis  v.  Leavitt,  15  id.  263  ;  jSan^  of  Orleans  v.  Merrill,  2 
Hill,  295  ;  PrfAaw  v.  Adams,  17  Barb.  386*;  JST^ora  v.  Bulkley,  14 
Conn.  362 ;  Loses  v.  Dujikin,  7  Johns.  69 ;  i^rmaw  v.  Haskin,  2 
Caines,  369  ;  Loomis  v.  Pulver,  9  Johns.  244 ;  /S'i^^  v.  Cunningham, 
1  Cow.  397  ;  jBawA  of  Utica  v.  Smeades,  3  id.  662 ;  Herrick  v.  TToa^ 
verton,  41  N.  Y.  581 ;  s.  c,  1  Am.  Rep.  461 ;  Morey  v.  Wakejield, 
41  Vt  24 ;  Nevins  v.  Tbww^dwJ,  6  Conn.  5 ;  Parker  v.  Tuttle,  44  Me. 
459;  Sylvester  v.  Crapo,  15  Piok.  92 ;  Carlton  v.  Bailey,  27  N.  H. 
230  ;  Ciiwp  v.  Cter*,  14  Vt  387  ;  Carll  v.  iSrown,  2  Mich.  401. 

Arthur  Brown,  for  defendants  in  error.  Defendants  after  issu- 
ing such  a  certificate  are  estopped  to  deny  its  truth  ;  they  cannot 
contradict  their  written  contract  that  the  amount  of  money  was 
deposited  thus  certified  by  them.  First  National  Bank,  etc.  v. 
Leach,  52  N.  Y.  350;  s.  c,  11  Am.  Rep.  708.  Such  certificate 
when  issued  becomes  like  a  bank  bill,  the  representative  of  so  much 
money,  and  circulates  from  hand  to  hand  in  a  like  manner.  I'jike 
bills  of  issue  they  are  promissory  notes  for  the  purpose  of  bringing 
suit  upon  them.  Cats  t.  Patterson,  25  Mich.  191.  But  it  does  not 
necessarily  follow  that  they  are  subject  to  the  same  rules  as  to 
demand  and  as  to  the  time  when  they  fall  due.  It  may  well  be 
that  as  between  private  individuals  a  promissory  note  payable  on 
demand  should  be  presented  promptly,  and  yet  if  money  is  deposited 
in  a  bank  no  inference  of  dishonor  can  be  drawn  from  the  fact  that 
it  is  left  there  a  long  time.  It  is  the  business  of  the  institution  to 
keep  money  on  deposit,  and  the  holder  would  not  be  likely  to  pre- 
sent it  as  quickly  as  between  private  persons.  The  certificate  of 
deposit  and  the  certified  check  are  in  legal  sense  the  same  thing 
and  are  governed  by  the  same  rules.  Merchants*  Bank  v.  State 
Bank,  10  Wall.  648;  2  Daniels  on  Neg.  Inst.  1603.  No  mere 
lapse  of  time  will  render  such  a  check  or  certificate  past  due  and 
dishonored.  Oirard  Bank  v.  Bank  of  Penn  Township,  39  Penn. 
St.  92 ;  Willets  v.  Phwnix  Bank,  2  Duer,  121  ;  F.  <£  M.  Bank  v. 
B.  £  D.  Bank,  4  Kern.  624 ;  Smith  v.  MilUr,  43  N.  Y.  176  ;  Meads 
V.  Merch,  Bank,  25  id.  147  ;  1  Parsons  on  N.  &  B.  273,  and  note. 

Payment  to  the  original  payee  before  a  note  is  due  cannot  affect 
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a  sabseqneut  holder.  1  Parsons  on  N.  &  B.  280 ;  2  id.  230.  A 
holder  of  a  note  payable  on  demand,  Tvithont  actual  notice  of 
demand,  is  a  bona  fide  holder  before  maturity,  and  takes  the  paper 
free  of  all  equities.  1  Parsons  on  N.  &  B.  270  ;  Field  v.  Nickerson, 
13  Mass.  131.  No  objection  was  made  to  defendants  showing,  if 
they  could,  that  plaintiffs  or  those  through  whom  they  claimed 
were  not  bona  fide  holders,  and  witnesses  were  examined  on  that 
subject 

Marston,  J.  Plaintiffs  in  error,  as  copartners,  engaged  in  the 
business  of  banking,  on  the  22d  of  October,  1873,  issued  a  certifi- 
cate, of  which  the  following  is  a  copy  : 

"  Certificate  of  deposit.     Not  subject  to  check,  and  no  interest" 

*'$800.  "S.  A.  Tbipp  &Co.,  Bankers.     } 

South  Havek,  Mich.,  Oct.  22, 1873.  J 

^^  Daniel  Howard  has  deposited  in  this  bank  eight  hundred  dol- 
lars, payable  to  the  order  of  himself,  in  current  funds,  on  the 
return  of  this  certificate  properly  indorsed. 

"  No.  265.     $800. 

"S.  A.  Tbipp  &  Co.** 

Howard  indorsed  this  certificate  and  transferred  it  to  B.  H. 
Dyckman,  who,  being  indebted  to  the  defendants  in  error,  bankers 
at  Kalamazoo,  delivered  to  them  this  certificate  to  apply  upon  his 
indebtedness,  shortly  prior  to  February  14,  1876.  The  certificate 
was  presented  for  payment  February  14th,  1876,  and  payment 
refused,  and  an  action  was  commenced  March  10th  following  to 
recover  the  amount  thereof. 

Upon  the  trial  counsel  for  plaintiffs  in  error  offered  to  prove  that 
four  hundred  and  sixty-two  dollars  and  six  cents  had  been  paid 
upon  this  certificate  at  or  about  the  time  it  was  issued,  leaving  a 
balance  which  had  afterward  been  tendered  to  Dyckman  while  he 
held  it,  and  since  then  paid  into  court.  This  evidence  was  objec- 
ted to,  principally  npon  the  ground  that  the  plaintiffs  below  were 
bona  fide  holders.  The  objection  was  sustained  and  judgment  ren- 
dered for  the  whole  amount  of  the  certificate- 
In  Cate  V.  Patterson.  25  Mich.  191,  it  was  held  that  a  certificate 
of  deposit,  similar  to  the  one  issued  in  this  case,  contained  all  the 
elements  necessary  to  constitute,  and  was  in  legal  effect  a  promis- 
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sory  note,  and  such  is  the  undoubted  weight  of  authority,  as  will 
appear  from  the  cases  collected  and  cited  in  the  brief  for  plaintiffs 
in  error. 

This  being  the  case,  it  is  difficult  to  see  why  the  principles  ap- 
plicable to  promissory  notes,  payable  on  demand,  should  not  apply 
to  this  class  of  paper.  It  is  but  a  promise  to  pay  money  on 
demand,  without  interest,  which  indicates  an  intention  to  leave  it 
on  deposit  but  for  a  short  period.  It  is  argued  that  a  certificate  of 
deposit  and  a  certified  check  are  in  legal  sense  the  same  thing, 
are  goyerned  by  the  same  rules,  and  that  no  mere  lapse  of  time 
will  render  such  check  or  certificate  past  due  or  dishonored. 

The  authorities  cited  to  sustain  this  yiew  are  Wittets  v.  Fhcenix 
Bank,  2  Duer,  121 ;  F.  iS  M.  Bank  v.  B.  £  D.  Bank,  4  Kern. 
624 ;  Smith  v.  MilUvy  43  N.  Y.  176  ;  s.  c,  3  Am.  Eep.  690  ;  Meads 
V.  Merchants  Bank,  25  N.  Y.  147 ;  Mercluints^  Bank  v.  State  Bank, 
10  Wall.  648  ;  and  Oirard  Banky.  JBank  ofPenn.,  39  Penn.  St  92. 

In  these  cases  the  court,  in  discussing  the  legal  qualities  and 
effect  of  a  certified  check,  likened  it  to  a  certificate  of  deposit,  and 
held  that  a  check,  when  certified  good  by  a  bank,  cannot  be  dis* 
honored  by  lapse  of  time  alone  ;  that  the  bank,  when  it  so  certifies 
a  check,  at  once  charges  the  amount  thereof  up  to  the  drawer  on 
his  account,  and  that  funds  ure  retained  from  that  time  by  the 
bank  to  meet  such  check.  Upon  a  very  careful  examination  we 
were  able  to  find  but  one  case  where  the  question  came  up  directly 
upon  a  certificate  of  deposit.  In  the  case  of  The  National  Bank 
of  Ft.  Edward  v.  Washington  Co.  National  Bank,  6  Hun,  605,  it 
was  held  that  where  a  bank  issues  a  certificate  of  deposit,  payable 
on  its  return  properly  indorsed,  it  is  liable  thereon  to  a  bona  fids 
holder,  to  whom  it  was  transferred  seven  years  after  its  issue,  not- 
withstanding a  payment  thereof  to  the  original  holder;  that  such 
a  certificate  was  not  dishonored  until  presented.  The  reasoning  in 
this  case  is  not  ver/  satisfactory,  the  court  laying  stress  apparently 
upon  the  fact  that  the  certificate  is  payable  only  upon  its  return, 
and  also  the  fact  that  it  was  issued  by  a  bank. 

The  first  argument  is  equally  applicable  to  a  promissory  note. 
Such  paper  is  properly  payable  only  upon  presentation  and  return, 
and  the  mere  fact  that  the  instrument  issued  by  an  individual, 
copartnership  or  corporation  engaged  in  the  banking  business,  can- 
not, in  our  opinion,  or  at  least  should  not,  make  any  difference. 
Certificates  of  deposit  are  not  intended  for  long  circulation,  or 
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for  more  than  a  temporary  convenience^  and  as  a  substitute  for  a 
tlraft  or  a  certified  check  ;  and  to  hold  that  any  ostensibly  demand 
paper  could  be  circulated  and  used  as  bank  bills,  would  be  contrary 
to  the  general  policy  of  our  banking  laws.  Bank  bills,  notes,  or 
other  evidences  of  debt  issued  by  any  bank,  are  excepted  from  the 
provisions  of  our  statute  relating  to  the  limitation  of  actions. 
§  7151,  C.  L.  The  notes  here  referred  to  are  the  circulating  notes, 
in  the  similitude  of  bank  notes,  of  the  different  denominations 
authorized  to  be  issued  under  our  general  banking  law,  and  would 
not  include  certificates  of  deposit  (Comp.  L.,  §  2192),  while  the 
other  evidence  of  debt  has  reference  to  the  ordinary  deposits  which 
are  like  a  running  account,  on  which  the  time  of  limitation  only 
begins  when  there  is  a  special  occasion  for  making  a  new  depart- 
ure. But  upon  all  demand  paper  not  excepted  by  the  statute,  the 
time  runs  from  the  beginning,  and  .no  one  can  become  a  bona  fide 
purchaser  who  does  not  take  ^t  within  some  reasonably  short 
period.  To  hold  otherwise  would  enable  banks  to  issue  certificates 
of  deposit,  of  any  denomination,  for  circulation  as  ordinary  bank 
bills,  and  with  a  like  effect. 

In  Brummagim  v.  Tallanty  29  Cal,  503,  it  was  held  that  the 
statute  of  limitations  begins  to  run  against  a  banker's  certificate  of 
deposit,  payable  on  demand,  from  the  date  of  the  same,  and  that 
no  special  demand  is  necessary  to  put  the  statute  in  motion.  We 
think  this  is  the  safer  and  better  doctrine,  and  is  correct  in  prin- 
ciple. To  hold  such  instruments  to  be  in  legal  effect  promissory 
notes  payable  on  demand,  and  yet  not  apply  the  principles  appli- 
cable to  demand  promissory  notes,  either  because  of  the  peculiar 
form  of  the  instrument,  or  because  issued  by  a  firm  engaged  in  the 
business  of  banking,  would  be  to  create  a  distinction  unsound  in 
principle  and  one  not  warranted  by  any  reasen  or  necessity  that  we 
can  discover. 

The  judgment  must  be  reversed,  with  costs^  and  a  new  trial 
ordered. 

The  other  justices  concurred. 


IN  THE 


SUPREME    COURT 


OF 


MISSISSIPPL 


Temple  v.  Stjmkbe. 

(51  Miss.  18.) 
License  on  occupation  —  Agent  to  procure  and  not  principal, 

A  statute  provided  that  "  no  person  sball  exercise  the  calling  of  hawker  or 
peddler  witliout  license,"  etc.,  and  that  a  person  having  a  license  and  lending 
the  same  to  another  for  use  should  be  liable  to  a  penalty.  Held,  that  the 
license  had  reference  to  the  occupation  only,  and  that  where  an  agent  peddled 

,  goods  for  another,  it  was  the  duty  of  the  agent,  and  not  of  the  principal,  to 
procure  license. 

ACTION  by  plaintiflE  as  president  of  the  board  of  supervisors  of 
Lee  county  against  defendant  for  failing  to  procure  a  license 
under  the  provisions  of  the  Code  of  1871,  §  1735,  et  seq.  The 
verdict  and  judgment  were  for  defendant,  and  plaintiff  took  a  writ 
of  error  to  this  court.     The  facts  sufficiently  appear  in  the  opinioa 

Medford  £  Mabry,  for  plaintiff  in  error. 

Clayton  £  Clayton  and  J.  A,  Brown,  for  defendant  in  error. 
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SiMRALL,  J.  Suit  was  begun  by  attachment  by  L.  Temple^ 
president  of  board  of  supervisors,  against  A.  Sumner,  a  non-resident, 
to  recover  the  penalty  imposed  by  statute  for  trading  from  house 
to  house  and  from  place  to  place  to  vend  goods,  wares  and  mer- 
chandise, without  having  a  license  so  to  do. 

On  the  trial  of  the  cause,  a  bond,  executed  by  Leatherwood  and 
others,  sureties,  was  offered  in  evidence  and  rejected  by  the  court ; 
this  paper  recited  that  Leatherwood  had  been  appointed  agent  by 
Sumner,  to  sell  sewing  machines  *  *  *  in  the  counties  of  Lee 
and  Pontotoc,  and  conditioned  to  account  for  the  money,  etc.  The 
plaintiff  then  proposed  to  prove  by  Leatherwood  that  he  did  go 
from  house  to  house  in  Lee  county  and  offer  to  sell,  and  did  sell 
sewing  machines,  the  property  of  Sumner,  and  also,  that  in  so 
doing  he  acted  as  the  agent  and  in  the  name  of  Sumner,  and  that 
no  license  so  to  do  was  obtained ;  also  that  Sumner  ratified  and 
received  the  benefit  of  these  acts.  The  admission  of  which  testi- 
mony was  objected  to  by  the  defendant,  and  the  objection  sustained 
The  verdict  and  judgment  was  for  the  defendant.  The  ruling  of 
the  Circuit  Court,  in  excluding  the  testimony  and  overruling  the 
motion  for  a  new  trial,  are  assigned  for  error. 

The  theory  of  the  case,  propounded  by  the  plaintiff,  is  that  Sum- 
ner, the  owner'  of  the  goods  (and  who  was  resident  at  St.  Louis), 
was  under  a  duty  to  take  out  a  hawker  and  peddler's  license, 
although  the  goods  were  carried  about  and  offered  for  sale,  and 
sold  by  Leatherwood,  his  agent,  and  not  having  procured  a  license, 
he,  Sumner,  has  incurred  the  penalty  of  the  statute.  The  plaintiff 
assumes  that  Sumner  was  the  hawker  and  peddler,  a  business  which 
he  could  carry  on  by  Leatherwood,  his  agent,  and,  therefore,  if  he 
sold  his  goods  in  the  county  by  his  agent,  without  license,  then  he 
has  incurred  the  penalty.  Is  that  a  correct  construction  of  the 
statute  ?  No  person  shall  exercise  the  calling  of  a  hawker  or  ped- 
dler without  license  from  the  board  of  supervisors  of  the  county, 
which  shall  only  continue  in  force  one  year.  Code,  §  1735.  K  any 
person,  having  obtained  such  license,  shall  lend,  hire  or  transfer  the 
same  to  another  for  the  purpose  of  using  the  same,  each  shall  be 
liable  to  a  penalty.  Code,  §  1739.  The  clerk  of  the  court  shall 
enrol  all  licenses  issued  by  him.  §  1738.  Every  hawker  or  peddler 
must  give  in  on  oath  a  statement  of  amount  of  sales.  §  1741. 
The  unmistakable  construction  of  these  sections  of  the  Code,  con* 
sidered  with  the  context,  is,  that  he  is  a  hawker  or  peddler,  who,  in 
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his  own  person,  go&s  from  house  to  house  with  his  goods  and  offers 
them  for  sale.  The  tax  on  the  business  or  the  license  is  payable 
by  him  who  proposes  to  engage  in  the  business.  If  the  ^'  peddler '' 
acts  as  agent  for  another  who  owns  the  goods,  the  law  means  that 
''  he ''  shall  obtain  the  license.  It  is  the  business  or  the  occupation 
that  is  taxed,  and  not  the  goods.  The  terms  are  clearly  pointed 
out  for  obtaining  a  right  to  prosecute  the  business.  It  is  a  matter 
of  no  concern  to  the  board  of  supervisors  who  owns  the  goods  pro- 
posed to  be  hawked  about,  or  what  are  the  relations  and  connec- 
tions between  the  persons  who  propose  to  sell,  and  any  other  person 
who  may  be  owner  ;  whether,  therefore,  the  goods  are  sold  by  an 
agent  for  a  salary  or  a  commission,  or  whether  he  is  owner,  is  im- 
material. The  statute  is,  that  no  person  can  engage  in  the  calling 
at  all  without  a  license  to  him,  which  he  can  neither  '^end,  hire 
or  transfer."  He  must  buy  the  personal  privilege  which  he  cannot 
communicate  or  assign  to  another. 

The  statute  has  a  twofold  purpose  ;  one  is  revenue,  the  otjier  is  to 
protect  the  resident  merchant  and  trade.  If  the  construction  con- 
tended for  by  the  plaintiff  should  be  adopted,  the  door  would  be 
opened  wide  to  defeat  the  policy  of  the  law.  Mr.  Sumner  need 
only  take  out  license  for  himself,  and  under  it  put  a  half  dozen 
canvassers  in  the  field  to  operate  under  it  in  the  sale  of  his  wares. 

Leatherwood  is  the  person  who  ought  to  have  taken  out  the 
license,  and  who  incurred  the  penalty  denounced  in  section  1739  of 
the  Code,  and  not  Sumner.  The  excluded  testimony  would  not 
have  established  a  liability  or  forfeiture  by  Sumner. 

We  think  the  judgment  is  right.     Wherefore  it  is  affirmed. 

Judgment  affirmed. 


Meter  y.  Moboan. 

(51  Miss.  21.) 

BaHfleaHon  — <>f  urumthariud  sale  l>y  factor, 

• 
M.  shipped  cotton  to  his  factor  with  instructions  not  to  sell  it  at  less  than  19 
cents  a  pound.  The  factor  sold  it  for  less  than  that  rate,  and  immediately 
informed  M.,  who  then  made  no  objection  but  drew  the  entire  proceeds  of 
the  sale.  Heldf  that  M.  ratiSed  the  unauthorized  sale  and  could  not  recover 
affainst  the  factor  for  loss  suffered  thereby. 

Vol.  XXIV.  — 78 
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ACTION  by  Wiley  Morgan  against  the  firm  of  Meyer,  Weiss  & 
Co.,  for  damages  for  the  unauthorized  sale  of  cotton  held  by 
the  firm  as  plaintiff's  factors.  The  facts  appear  in  the  opinion. 
There  was  a  judgment  below  for  plaintiff,  and  defendants  took  a 
writ  of  error. 

L,  K,  Bather y  for  plaintiff  in  error. 

Nolaiid  £  Van  Eaton,  for  defendant  in  error. 

SiMBALL,  J.  Morgan  claims  damages  from  Meyer,  Weiss  &  Co., 
for  the  sale  of  his  cotton  on  a  low  market,  when  they  were  under 
instructions  to  hold  for  an  advance,  which  advance  took  place 
shortly  after  the  sale.  Such  is  the  cause  of  the  action  counted 
upon. 

Meyer,  Weiss  &  Co.  were  cotton  factors  and  commission  mer- 
chants in  New  Orleans,  to  whom  Morgan,  from  time  to  time,  made 
consignments  of  cotton  for  sale.  It  seems  to  be  agreed  by  both 
parties,  when  the  first  shipment  of  seven  bales  was  made,  Morgan 
gave  instructions  that  the  cotton  should  be  held  until  it  could  be 
^old  for  18  cents  per  pound  net.  Other  consignments  were  made 
until  February,  1874,  when  the  whole  crop,  amounting  to  seventy 
bales,  had  been  received  by  the  factors.  In  that  month  Morgan 
called  upon  his  merchants  at  their  place  of  business  in  New 
Orleans,  and  had  an  interview  with  them,  or  one  of  them,  about 
his  cotton.  None  of  it  at  that  time  had  been  sold.  There  is  an 
irreconcilable  conflict  in  the  testimony,  as  to  what  then  occurred, 
especially  as  to  the  instructions  given  by  Morgan,  with  respect  to 
the  sale  of  the  cotton. 

The  correspondence  attached  to  the  deposition  of  Victor  Weiss, 
a  member  of  the  firm,  shows  that  in  their  opinion  cotton  would 
not  advance  during  the  season  to  the  estimate  and  limit  put  upon 
it  by  Morgan.  Nevertheless,  they  were  willing  to  hold  it,  if  he 
desired,  and  held  it  until  April.  Victor  Weiss  states  that  when 
Morgan  was  in  New  Orleans,  he  showed  him  the  samples  of  his 
cotton,  and  expressed  the  opinion  that  the  market  would  advance 
to  the  limit  which  Morgan  had  put  on  the  cotton,  and  thereupon 
Morgan  revoked  his  instruction,  and  left  it  to  the  discretion  of 
their  firm  as  to  the  sale. 

Morgan,  in  his  testimony  on  the  trial,  said  that  the  agreement 
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then  made  was,  that  his  factors  should  withhold  the  cotton  from 
market  until  ordered  by  him  to  be  sold ;  that  he  was  of  opinion 
that  the  price  would  rise  in  May  ;  but  that  the  defendants  sold  the 
cotton  early  in  April,  without  his  instructions  ;  that  in  May  the 
price  went  up ;  and  that  by  a  comparison  of  the  value  of  cotton  in 
April  and  May,  he  had  lost  by  the  sale  about  five  hundred  dollars, 
as  would  appear  by  a  statement  on  file  among  the  papers.  On  the 
day  of  the  sale  in  April,  or  the  day  following,  Meyer,  Weiss  &  Co., 
by  letter,  notified  Morgan  of  the  sale  and  the  price.  Morgan 
admits  that  he  received  the  letter.  After  this  the  correspondence 
was  continued  ;  but  in  none  of  his  letters  did  Morgan  express  dis- 
satisfaction, until  the  29th  day  of  July,  when  Major  Van  Eaton, 
the  attorney  for  Morgan,  by  letter,  notified  them  that  Morgan 
claimed  compensation  for  his  loss,  and  desire^  a  speedy  adjustment. 
The  explanation  offered  by  Morgan  was  that  he  preferred  not  to 
agitate  that  subject  until  he  had  withdrawn  his  funds  from  their 
hands. 

The  case  is  brought  up  for  a  review  of  the  decision  of  the  Cir- 
cuit Court  refusing  to  grant  a  new  trial. 

For  the  defendants,  the  court  instructed  the  jury  in  effect : 
"  That  if  Meyer,  Weiss  &  Co.  informed  Morgan  of  the  sale  of  the 
cotton,  and  he  did  not,  within  a  reasonable  time,  express  his  dis- 
sent, it  may  be  presumed  that  he  gave  his  assent  thereto."  And 
secondly,  "  that  if  the  agent  disobeys  instructions,  on  notice  of  it, 
the  principal  must,  in  a  reasonable  time,  notify  the  agent  of  his 
disapproval,  and  if  he  does  not,  it  amounts  to  an  approval." 

For  the  plaintiff,  the  court  repeated  the  principle  contained  in 
the  foregoing  instructions,  as  applicable  to  the  sale  of  property  by 
an  agent  contrary  to  instructions,  and  added  in  effect  that  ^'what 
is  a  reasonable  time  must  in  every  case  be  governed  by  circum- 
stances. Longer  time  in  giving  notice  of  dissent  might  be  reason 
able  time  in  some  cases,  and  not  in  others." 

The  jury  must  have  disregarded  the  testimony  altogether  of  Vic- 
tor Weiss,  and  accepted  that  of  Morgan.  For  if  the  defendants 
were  left  to  their  discretion  in  making  the  sale,  there  is  no  liability 
upon  them  at  all,  for  it  is  shown  they  got  the  full  market  value  at 
the  time  of  the  sale,  and  all  that  can  be  said  of  them  is,  that  they 
were  in  error  of  judgment  as  to  the  future  of  the  market.  The 
jury  must  have  found  that  the  defendants  agreed  with  Morgan  not 
to  sell  until  he  instructed  them,  and  that,  in  violation  of  that  agree* 
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ACTION  by  Wiley  Morgan  against  the  firm  of  Meyer,  Weiss  & 
Co.,  for  damages  for  the  unauthorized  sale  of  cotton  held  by 
the  firm  as  plaintiff's  factors.  The  facts  appear  in  the  opinion. 
There  was  a  judgment  below  for  plaintiff,  and  defendants  took  a 
writ  of  error. 

L.  K,  Barbery  for  plaintiff  in  error. 

Nolaiid  &  Van  Eaton^  for  defendant  in  error. 

SiMBALL,  J.  Morgan  claims  damages  from  Meyer,  Weiss  &  Co., 
for  the  sale  of  his  cotton  on  a  low  market,  when  they  were  under 
instructions  to  hold  for  an  advance,  which  advance  took  place 
shortly  after  the  sale.  Such  is  the  cause  of  the  action  counted 
upon. 

Meyer,  Weiss  &  Co.  were  cotton  factors  and  commission  mer- 
chants in  New  Orleans,  to  whom  Morgan,  from  time  to  time,  made 
consignments  of  cotton  for  sale.  It  seems  to  be  agreed  by  both 
parties,  when  the  first  shipment  of  seven  bales  was  made,  Morgan 
gave  instructions  that  the  cotton  should  be  held  until  it  could  be 
"Sold  for  18  cents  per  pound  net.  Other  consignments  were  made 
until  February,  1874,  when  the  whole  crop,  amounting  to  seventy 
bales,  had  been  received  by  the  factors.  In  that  month  Morgan 
called  upon  bis  merchants  at  their  place  of  business  in  New 
Orleans,  and  had  an  interview  with  them,  or  one  of  them,  about 
his  cotton.  None  of  it  at  that  time  had  been  sold.  There  is  au 
irreconcilable  conflict  in  the  testimony,  as  to  what  then  occurred, 
especially  as  to  the  instructions  given  by  Morgan,  with  respect  to 
the  sale  of  the  cotton. 

The  correspondence  attached  to  the  deposition  of  Victor  Weiss, 
a  member  of  the  firm,  shows  that  in  their  opinion  cotton  would 
not  advance  during  the  season  to  the  estimate  and  limit  put  upon 
it  by  Morgan.  Nevertheless,  they  were  willing  to  hold  it,  if  he 
desired,  and  held  it  until  April.  Victor  Weiss  states  that  when 
Morgan  was  in  New  Orleans,  he  showed  him  the  samples  of  his 
cotton,  and  expressed  the  opinion  that  the  market  would  advance 
to  the  limit  which  Morgan  had  put  on  the  cotton,  and  thereupon 
Morgan  revoked  his  instruction,  and  left  it  to  the  discretion  of 
their  firm  as  to  the  sale. 

Morgan,  in  his  testimony  on  the  trial,  said  that  the  agreement 
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then  made  was,  that  his  factors  should  withhold  the  cotton  from 
market  until  ordered  by  him  to  be  sold ;  that  he  was  of  opinion 
that  the  price  would  rise  in  May  ;  but  that  the  defendants  sold  the 
cotton  early  in  Ai)ril,  without  his  instructions  ;  that  in  May  the 
price  went  up ;  and  that  by  a  comparison  of  the  value  of  cotton  in 
April  and  May,  he  had  lost  by  the  sale  about  five  hundred  dollars, 
as  would  appear  by  a  statement  on  file  among  the  papers.  On  the 
day  of  the  sale  in  April,  or  the  day  following,  Meyer,  Weiss  &  Co., 
by  letter,  notified  Morgan  of  the  sale  and  the  price.  Morgan 
admits  that  he  received  the  letter.  After  this  the  correspondence 
was  continued  ;  but  in  none  of  his  letters  did  Morgan  express  dis- 
satisfaction, until  the  29th  day  of  July,  when  Major  Van  Eaton, 
the  attorney  for  Morgan,  by  letter,  notified  them  that  Morgan 
claimed  compensation  for  his  loss,  and  desire^  a  speedy  adjustment. 
The  explanation  offered  by  Morgan  was  that  he  preferred  not  to 
agitate  that  subject  until  he  had  withdrawn  his  funds  from  their 
hands. 

The  case  is  brought  up  for  a  review  of  the  decision  of  the  Cir- 
cuit Court  refusing  to  grant  a  new  trial. 

For  the  defendants,  the  court  instructed  the  jury  in  effect : 
"  That  if  Meyer,  Weiss  &  Co.  informed  Morgan  of  the  sale  of  the 
cotton,  and  he  did  not,  within  a  reasonable  time,  express  his  dis- 
sent, it  may  be  presumed  that  he  gave  his  assent  thereto."  And 
secondly,  **  that  if  the  agent  disobeys  instructions,  on  notice  of  it, 
the  principal  must,  in  a  reasonable  time,  notify  the  agent  of  his 
disapproval,  and  if  he  does  not,  it  amounts  to  an  approval." 

For  the  plaintiff,  the  court  repeated  the  principle  contained  in 
the  foregoing  instructions,  as  applicable  to  the  sale  of  property  by 
an  agent  contrary  to  instructions,  and  added  in  effect  that  "what 
is  a  reasonable  time  must  in  every  case  be  governed  by  circum- 
stances. Longer  time  in  giving  notice  of  dissent  might  be  reason 
able  time  in  some  cases,  and  not  in  others." 

The  jury  must  have  disi-egarded  the  testimony  altogether  of  Vic- 
tor Weiss,  and  accepted  that  of  Morgan.  For  if  the  defendants 
were  left  to  their  discretion  in  making  the  sale,  there  is  no  liability 
upon  them  at  all,  for  it  is  shown  they  got  the  full  market  value  at 
the  time  of  the  sale,  and  all  that  can  be  said  of  them  is,  that  they 
were  in  error  of  judgment  as  to  the  future  of  the  market.  The 
jury  must  have  found  that  the  defendants  agreed  with  Morgan  not 
to  sell  until  he  instructed  them,  and  that,  in  violation  of  that  agree* 
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ment^  they  made  a  sale  to  Morgan's  prejudice.  The  debatable 
ground  is  narrowed  to  this  ;  Has  Morgan  done  any  thing,  or  omit- 
ted to  do  any  thing,  whereby  he  is  precluded  from  objecting  to  the 
sale,  or  which  may  be  construed  into  a  ratification  of  it  ?  Morgan 
was  promptly  informed  of  the  agent's  act.  What  was  incumbent 
on  him  to  do  is  to  be  gathered  from  his  relations  with  Meyer, 
Weiss  &  Co.,  the  habits  of  business,  and  the  usages  of  trade.  The 
course  of  business  between  the  factor  and  his  correspondents 
implies  prompt  responses  to  business  letters.  If  the  factor  advises 
his  correspondent  of  his  acts  with  respect  to  his  property,  and  he 
does  not  in  a  reasonable  time  disaffirm,  and  so  notify  the  agent, 
the  latter  may  well  presume  that  his  conduct  has  been  approved. 
So  large  a  part  of  the  commerce  of  the  world  is  done  through 
agents  of  one  sort  or  another,  that  it  is  necessary  that  this  princi* 
pie  shall  prevail.  Hence  it  has  been  incorporated  into  all  the  sys- 
tems of  jurisprudence.  Story  on  Agency,  §  258.  The  principal 
must  disaffirm.    Silence  will  be  equivalent  to  approval. 

But  ratification  may  be  inferred  from  other  circumstances. 
Where  the  sale  has  been  unauthorized,  but  the  principal  sues  for 
the  price  —  that  is  a  ratification.  Smith  v.  Hodson^  4  T.  B.  211 ; 
Peters  v.  BaUistier,  3  Pick.  495. 

If  the  sale  is  contrary  to  instructions,  as  for  a  price  below  the 
limits,  and  the  principal,  on  receipt  of  the  account  sales,  should 
make  no  objections,  but  should  draw  for  the  balance,  it  would  be 
a  ratification.  Richmond  Man.  Co.  v.  Siarks,  4  Mason,  296.  It 
was  held  in  Woodward  v.  Stiydam  <&  Blydenhurg,  11  Ohio, 
363,  that  the  receipt  of  advices  and  drawing  for  the  proceeds  is  a 
ratification.  The  general  doctrine  is  so  laid  down  by  Story  on 
Agency.  In  Cairnes  &  Lord  v.  Sleeker,  12  Johns.  304,  the  in- 
formation was  given  the  18th  of  July,  and  the  plaintiffs  expressed 
no  dissent  until  the  29th  of  the  following  October.  It  was  held  to 
have  come  too  late.  See,  also,  Bredin  v.  Dubarry,  14  Serg.  & 
Eawle,  30. 

Applying  the  doctrines  of  these  authorities  to  the  plaintiff's 
case,  as  made  in  his  own  testimony  —  and  it  is  clear  that  he  has 
waived  the  objections  which  ho  might  have  made  if  promptly  in- 
terposed —  and  that  by  his  acceptance  from  the  defendants  of  the 
entire  balance,  he  has  adopted  the  sale  and  is  bound  by  it.  The 
voluntary  accptance  of  the  proceeds  is  of  equal  import  as  a  suit 
to  recover  them  ;  either  are  acts  of  affirmance.    In  order  to  have 
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obviated  that  effect,  Morgan  ought  to  have  left  open  his  right  of 
action  for  disobedience  of  instructions  when  he  accepted  his 
money,  as  was  done  in  Boyce,  Henry  <£  Co.  v.  Smith,  Dudley^  L. 
&  E.  Eep.  (S.  C.)  249.  But,  as  said  in  that  case,  unless  the  right 
is  left  open,  the  receipt  of  the  money  ratifies  the  sale. 

The  principal,  within  a  reasonable  time,  miist  elect  to  approve 
or  disapprove  the  unauthorized  act  of  the  agent,  of  which  he  has 
been  informed.  He  cannot  remain  silent  and  await  the  vicissi- 
tudes of  a  fluctuating  market,  and,  if  the  price  rises,  disaffirm  and 
olaim  the  difference  ;  or,  if  it  declines,  acquiesce  in  the  sale.  If 
the  factor  is  under  orders  to  hold  for  a  better  market,  the  prin- 
cipal takes  the  risk  of  a  decline.  He  cannot,  where  his  instruc- 
tions have  been  disobeyed,  receive  the  money  and  silently  wait 
iind  watch  the  market,  and  if  the  price  advances  claim  the  dif- 
ference. 

When  an  act  must  be  done  in  a  ^*  reasonable  time,"  the  law 
intends  that  the  party  shall  have  ample  time  to  obtain  informa- 
tion, consider  the  subject  and  make  up  his  mind.  The  nature  of 
the  business  is  an  important  element  in  the  calculation.  If  no 
objection  be  made  to  an  account  current,  after  time  enough  to 
inquire  into  and  consider  it,  it  becomes  an  account  stated.  In 
Postmaster' General  v.  Norvell,  Gilpin,  122,  the  question  runs 
whether  the  postmaster-general  had  accepted  and  approved  the 
bond  of  one  Bache,  after  stating  that  the  proof  need  not  be  posi- 
tive, but  that  the  fact  might  be  inferred  from  circumstances,  the 
•court  say  that  the  retention  of  the  bond,  from  the  15th  of  July  to 
the  25th  of  September,  without  objection  to  its  sufficiency,  would 
authorize  the  conclusion  that  he  was  satisfied  with  it  and  accepted 
it.    See,  also,  Bacon  et  al,  v.  Ventress,  32  Miss.  166,  167. 

Morgan  was  entitled  to  no  more  time  than  was  needful  to 
examine  the  tendency  of  the  cotton  market,  and  to  bring  his  mind 
to  the  conclusion  whether  ho  had  better  accept  the  price  for  which 
factors  had  sold,  or  take  the  chances  of  a  rise.  We  do  not  hesi- 
tate to  say  that  he  could  not  keep  that  subject  open  for  nearly  three 
months  and  then  repudiate  the  sale. 

The  affirmative  acts  of  ratification  are:  1.  That  on  the  2d 
April,  1874,  Meyer,  Weiss  &  Co.  advised  Morgan  of  the  sale  ex- 
pressing the  opinion  that  they  thought  best  then  to  sell,  and 
hoped  it  would  prove  satisfactory.  After  this,  several  letters 
passed  between  the  parties,  in  none  of  which  did  Morgan  oom- 
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plain  of  the  sale.  2.  From  time  to  time  he  sent  orders  for  goods 
and  drew  drafts  until  the  entire  proceeds  of  his  cotton  were  with- 
drawn. This,  as  we  have  seen,  is  the  equiyalent  of  positiye  rati- 
fication. 

The  Terdict  is  against  the  testimony. 

Judgment  reversed  and  a  venire /ocum  de  novo  awarded. 

Judgment  reverted. 


TUTTLB  V.  EVBBBIT. 

(61  Kiss.  27.) 

Taa^  —  InoolunkMry  payment. 

The  payment  of  a  maniclpal  tax  to  one  haying  formal  aathoritjr  to  collect  it  is 
involuntary,  and  if  the  tax  is  illegal  the  amount  paid  may  be  reooTered 
back.* 

ACTION  by  T.  C.  Everett  against  L.  Tuttle,   Jr.,  to  recover 
amount  paid  by  defendant  below  as  tax  collector  for  an  illegal 
tax  upon  plaintiff's  property.    The  facts  appear  in  the  opinion. 

The  action  was  commenced  in  a  justice's  court,  where  plaintiff 
had  judgment,  which  was  affirmed  by  the  Circuit  Court,  and 
defendant  took  error  to  this  court. 

Harris  <&  George,  for  plaintiff  in  error, 
D.  A,  ffolmaUy  for  defendant  in  error. 

Peyton,  C.  J.  This  was  a  suit  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error,  to  recover  the  sum  of  $73.37, 
paid  by  the  said  T.  C.  Everett  as  taxes  to  the  said  L.  Tuttle  as  tax 
collector  of  Carroll  county. 

It  is  insisted  on  the  part  of  the  plaintiff  in  error  that  the  taxes 
were  voluntarily  paid,  and  for  that  reason  cannot  be  recovered 
back  from  the  tax  collector.  This  would  be  a  correct  legal  propo- 
sition, where  the  property  is  properly  taxable,  and  there  was  a 

♦See  Detroit  v.  Martfny  22  Am.  Bepb  612;  and  note. 
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mere  irregularity  in  the  levy  or  collection  of  the  tax.  But  where 
the  assessment  and  levy  of  the  tax  is  illegal  and  void,  the  tax  })aid 
to  the  collector  may  be  recovered  back  by  the  tax  payer  from  the 
tax  collector^  whilst  the  same  remains  in  his  hands.  This  is  in 
accordance  with  reason,  jirinciple  and  authority.  Blackwell  in 
his  valuable  work  on  Tax  Titles  says  :  "  Where  a  county  or  other 
local  corporation  levy  a  tax  which  is  illegal,  and  the  citizen  pays 
the  tax  to  one  who  has  a  formal  authority  to  collect  it,  the  pay- 
ment is  nqt  voluntary  but  compulsory,  and  an  action  will  lie 
against  the  collector  to  recover  it  back;  unless  he  has  paid  it  over 
to  his  superiors,  in  which  event  the  action  must  be  brought  against 
the  corporation."    Blackwell,  187,  top  page,  4th  ed. 

The  case  of  Hawkins  ei  ah  v.  The  Board  of  Supervisors  of  Car^ 
roll  County,  50  Miss.  735,  shows  that  the  assessment  and  levy  of 
the  tax  was  unauthorized  by  law,  and  was  therefore  null  and  void. 
If  the  assessment  be  made  in  violation  of  law,  it  is  a  void  act;  the 
collector,  in  enforcing  its  collection,  is  trespasser.  Blackwell  on  Tax 
Titles,  156,  star  page.  And  this  doctrine  is  maintained  in  the  case 
of  Coulson  V.  Harris,  43  Miss.  751. 

In  the  case  under  consideration  the  tax  was  illegally  collected 
by  the  plaintiff  in  error,  under  color  of  authority  from'  the  defend- 
ant in  error,  the  tax  payer,  who  properly  recovered  a  judgment 
for  the  same  in  the  court  below. 

The  railroad  is  not  entitled  to  the  money  in  controversy,  neither 
is  the  tax  collector  entitled  to  it ;  it  must,  therefore,  belong  to  him 
from  whom  it  was  illegally  collected. 

We  think  the  judgment  is  right,  and  ought  to  be  affirmed. 

Judgment  affirmed. 
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Shattuck  V.  State, 

(SI  Miss.  50.) 

Contempt —  Appeal  from  sentence  for. 
No  appeal  lies  from  a  sentence  for  contempt.*    ^ 

ERROR  to  a  Circuit  Court  to  review  a  sentence  for  contempt. 
The  opinion  states  the  facts. 

FlaniJcen  and  Beckett,  for  plaintiff  in  error. 

G.  E.  HarriSy  Attorney-General,  for  the  State. 

SiMRALL,  J.  A.  A.  Shattucky  the  sheriff  of  Colfax  county,  was 
fined  five  hundred  dollars  for  contempt,  in  failing  to  produce  the 
body  of  one  Love  before  the  judge  of  the  Circuit  Court  at  Tupelo,  in 
Lee  county,  in  obedience  to  a  writ  of  habeas  corpus  to  him  directed. 

The  writ  was  issued  on  the  12th  of  August,  1875,  and  was  made 
returnable  on  the  13th,  the  next  day.    It  appears  that  the  writ  was 

*  In  D6bh8V.  State,  65  Qa.  272,  the  conrt,  while  ezpressinK  its  relnotanoo  to  in- 
terfere with  the  court  below  in  matters  of  contempt,  thought  the  record  dis- 
closed such  a  case  as  demanded  its  interference,  and  accordingly  reversed  the 
judgment. 

In  People  v.  Hockley,  24  N.  T.  74,  it  was  held  that  whUe  as  a  general  rule  the 
propriety  of  a  commitment  for  contempt  would  not  be  examined  by  an  appel- 
late court,  especially  on  habeas  corpus,  yet  where  the  conduct  charged  as 
constituting  the  contempt  does  not  amount  to  that  offense,  the  judgment  would 
be  reversed.  But  where  the  proceedings  were  irregular,  or  the  process  void, 
the  proper  remedy  was  said  to  be  a  motion  in  the  court  in  which  the  judgment 
was  rendered .  Davison's  Case,  13  Abb.  Pr.  129 ;  People  v.  Murphy j  1  Daly,  402. 
See,  also.  Re  Stokes,  5  S.  C.  71. 

One  imprisoned  for  contempt  in  disobeying  an  injunction  order  wiU  not  be 
discharged  on  habeas  corpus  for  mere  irregularities  in  the  proceedings  on  which 
the  order  was  based,  but  must  show  lack  of  jurisdiction  to  make  the  order. 
Re  Perry,  30  Wis.  268. 

In  Tennessee  the  Supreme  Court  decides  that  it  has  jurisdiction  to  revise  the 
action  of  a  Chancery  Court  in  cases  of  contempt  for  violation  of  orders  and 
process  of  the  latter  tribunal.    Hundhausen  v.  Ins*  Co.,  6  Heisk.  702. 

But  in  Texas  it  is  held  that  the  court  whose  authority  has  been  continued  Is 
the  sole  judge  of  the  extent  and  culpability  of  the  contempt  and  of  the  anBwer 
to  purge  it.    State  v.  Thurmond^  37  Tex.  340. 
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placed  in  the  bands  of  one  Shipman,  the  deputy  sheriflf;  the  fine 
was  imposed  on  the  13th  of  August,  and  purports  to  be  a  final 
judgment ;  on  the  same  day  an  attachment  was  issued  against 
Shattuck,  directing  his  arrest  and  production  before  the  judge  on 
the  next  day,  •'  to  show  cause  why  he  detains  in  custody  the  body 
of  the  said  D.  L.  Love."  On  the  14th,  the  coroner  returned  on  the 
attachment,  "Executed  this  writ  by  arresting  A.  A.  Shattuck,  he 
being  sick  at  the  time  and  in  his  bed."  No  action  was  taken  on 
the  attachment. 

The  preliminary  question  has  been  presented  and  argued  by 
counsel,  whether  this  court  can  review  the  judgment  of  an  inferior 
court  imposing  a  punishment  for  contempt.  Power  is  inherent  in 
all  courts,  especially  those  of  superior  cognizance,  to  punish  for 
contempts  of  its  authority  and  dignity.  It  is  essential  to  the  pre- 
servation of  order  and  decorum  and  the  proper  discharge  of  the 
judicial  functions.  If  the  breach  of  decorum,  or  the  indignity  to 
the  magistrates  of  law  are  committed  in  the  presence  of  the  court, 
the  trial  and  judgment  are  instantaneous  and  summary,  both  are 
accomplished  uno  flaiu.  The  offense  is  against  the  court  and 
tends  to  impede  and  embarrass  the  administration  of  justice.  One 
court  cannot  punish  a  contempt  committed  against  another,  nor 
can  one  court  judge  of  a  contempt  against  another.  Hence,  in  JSx 
parte  Adanis,  26  Miss.  886,  it  was  held  that  a  judge  could  not  dis- 
charge a  person  who  had  been  committed  for  a  contempt  of  the 
Circuit  Court.  No  inquiry  could  be  made,  whether  a  proper  case 
had  arisen  for  punishment  or  not,  whether  the  judgment  was 
erroneous  or  not.  If  the  court  had  jurisdiction  and  rendered 
judgment,  the  prisoner  could  not  be  delivered. 

In  the  case  of  Watson  v.  WiUianis,  36  Miss.  341  et  seq.y  the 
right  to  review  a  judgment  for  contempt  on  a  writ  of  error  was 
most  elaborately  investigated  on  authority,  and  the  conclusion 
reached  that  the  court  did  not  have  such  appellate  power.  The 
court  closes  its  opinion  with  these  words  :  **We  have  just  seen 
from  a  review  of  the  decisions  of  highest  authority,  both  in  Eng- 
land and  in  this  country,  that  by  the  common  law  such  jurisdic- 
tion does  not  belong  to  a  court  of  errors  and  appeals.  Hence,  our 
Constitution  seems  not  only  not  to  confer,  but  to  deny  this  juris- 
diction to  the  High  Court  of  Errors  and  Appeals."  Cases  cited  in 
5  Yerg.  456;  1  Blackf.  (Ind.)  166,  and  1  Bibb,  600,  are  to  the 
same  effect.  Also,  Easton  v.  State,  39  Ala.  651. 
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Although  the  judgment  for  contempt  cannot  be  reconsidered  on 
habeas  corpus ^  nor  reviewed  on  writ  of  error,  yet,  if  the  court  had 
not  jurisdiction,  the  order  would  be  void.  If  the  act  complained 
of  was  done  in  facie  curice,  the  offender,  being  in  the  presence  of 
the  court,  may  at  once  be  punished. 

But  if  the  act  is  alleged  to  be  in  disregard  of  the  process  of  the 
court,  or  disobedience  of  its  precepts,  or  done,  not  in  its  presence, 
then  common  justice  should  require  that  the  court  should  inquire 
into  the  facts  and  afford  the  offender  an  opportunity  to  purge 
himself. 

The  practice  is  to  serve  a  rule  on  the  party  to  show  cause.  HoJ- 
lingsiuorth  v.  Duane,  Wall.  C.  C.  141.  If  the  respondent  lias  not  made 
a  true  return  on  the  writ  of  habeas  corpus,  attachment  is  the  proper 
remedy  to  bring  the  party  into  court  to  purge  himself  of  the 
contempt.  Worcester  y.  Truman,  1  McLean,  48-3;  Oates  v.  iPDaniely 
3  Port.  (Ala.)  356 ;  United  States  v.  Dodge,  2  Gall.  313  ;  United 
States  V.  Green,  3  Mason,  482.  In  such  cases,  notice  in  some 
form  must  be  given. 

It  may  be,  therefore,  for  want  of  notice,  the  sheriff  not  being 
in  court,  but  sick  at  home  in  Colfax  county,  that  the  judgment 
imposing  the  fine  is  void,  and  that  it  may  be  assailed  by  motion 
to  quash  the  execution.  If  void,  it  cannot  be  legally  enforced;  but 
we  have  no  authority  to  decide  on  that  point,  since  we  dismiss  the 
appeal  for  want  of  jurisdiction. 


Crawford  v.  The  Southern  Railroad  Association. 

(51  MlB8.  222.) 
Common  caiTier — Receipt  of  goods  marked  for  point  beyond  its  oton  lines. 


I  A  railroad  company,  by  pimply  receiving  freight  marked  for  delivery  at  a  point 

'  beyond  its  lines,  does  not  thereby  contract  to  trane«l>ort  and  deliver  at  the 

i  place  of  destination,  and  is  bound  only  to  seasonably  deliver  the  freight  ta 

its  connecting  line  on  the  usual  route  to  the  point  of  destination. 

ACTION  to  recover  the  value  of  goods  intrusted  to  defendants 
for  carriage  and  not  delivered.  The  facts  appear  in  the  opin- 
ion. The  defendant  had  judgment  below  and  plaintiff  took  a  writ 
of  error. 
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TF.  R,  BarhsdaUy  for  plaintiff  in  error. 
Harris  <6  Q&yrge^  for  defendant  in  error. 

Tarbell^  J.  The  plaintiff  in  error  sued  the  defendant  in  error 
to  recover  the  value  of  a  box  of  goods  shipped  at  Vaiden,  Missis- 
sippi^ and  addressed  to  the  plaintiff  in  the  action  at  Birmingham, 
Alabama.  The  declaration  avers  a  contract  to  deliver  the  goods  at 
the  place  of  destination,  but  that  the  same  were  lost,  wherefore  judg- 
ment was  demanded  for  their  value.  There  was  a  general  denial 
of  the  allegations  of  the  complaint,  with  notice,  that  on  the  trial 
evidence  would  be  given  showing  the  delivery  of  the  goods  by  the 
Southern  Railroad  Association  to  the  connecting  line  of  railroad 
according  to  covenant,  and  that  the  box  was  by  that  line  delivered 
in  the  proper  course  of  transportation  toward  said  Birmin^luiin  to 
another  line  running  and  operating  distinct  from  defendant's  road 
and  the  line  of  which  it  forms  a  part,  and  no  part  of  it,  and  not 
associated  by  contract  or  otherwise  with  it,  and  that  the  parties 
in  their  contract  contemplated  this  would  be  done. 

Under  the  instructions  of  the  court  there  was  a  verdict  for  the 
defendant  in  the  action.  Hence,  a  writ  of  error  by  plaintiff  in 
the  action. 

The  sole  question  presented  for  adjudication  is,  did  the  Southern 
Sailroad  Association  contract  to  deliver  the  box  of  goods  sued  for 
at  Birmingham,  Alabama?  The  case  was  tried  upon  an  agreed 
state  of  facts,  to  wit:  In  January,  1872,  this  receipt  was  given  by 
the  railroad  company,  viz.:  "Miss.  C.  R.  R.  Co.  Received  of 
J.  A.  Allen,  in  good  order,  the  following  described  articles, 
marked  as  per  margin,  to  be  forwarded  to  Birmingham,  Alabama, 
at  tarifr  rates,  and  on  the  following  conditions:  It  is  agreed,  and 
is  part  of  the  consideration  of  this  contract,  that  the  company 
shall  not  be  responsible  for  leakage  of  liquids,  breakage  of  , glass 
or  queenswiire,  the  injury  or  breakage  of  looking  glasses,  glass 
show  cases,  picture  frames,  stoves,  castings  or  hidden  contents  of 
packages;  nor  for  the  loss  in  weight  or  otherwise  of  gi*ain  and 
coffee  in  bags,  or  rice  in  tierces,  nor  for  the  decay  of  perishable 
articles,  nor  for  damages  arising  to  any  article  carried  from  the 
effect  of  heat  or  cold;  nor  the  loss  of  nuts  in  bags,  or  lemons  or 
oranges  in  boxes  unless  covered  by  canvas ;  or  loss  or  damage 
to  goods  occasioned  by  providential  causes  or  by  fire,  from  any 
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cause  whatever,  while  in  transit  or  at  station.  Mark:  Mrs.  J.  J 
Crawford,  Birmingham,  Ala.  Care,  J.  J.  Connor.  1  box  bed- 
ding. Jan.  30,  1872.    (Signed),  E.  W.  Smith,  Agent." 

On  receipt  of  goods  described,  marked  as  therein  stated,  and 
that  the  value  of  the  same  is  1216.50,  the  freight  was  duly 
delivered  by  the  defendant  in  the  action  in  proper  season  at  Can- 
ton to  N.  0.,  J.  &  G.  N.  R  R.  Co.,  a  connecting  line,  and  by  said 
last-named  company  was  duly  and  in  proper  season  delivered  to 
V.  &  M.  R  R.  Co.  at  Jackson,  another  connecting  line,  in  due 
course  of  transportation  by  the  usual  route  to  its  destination. 
This  freight  has  been  called  for  at  the  railroad  office  in  Birming- 
ham, and  is  not  to  be  found,  and  this  was  frequently  done  from 
April  to  August,  1872.  And  this  was  all  the  evidence  in  the 
cause. 

The  following  charges,  asked  by  the  plaintiff,  were  refused  by 
the  court : 

'^1.  The  receipt  of  defendant  in  this  case  is  a  contract  to  receive 
the  goods  mentioned  therein  at  Vaiden,  in  Carroll  county,  Missis- 
sippi, and  safely  carry  and  deliver  at  Birmingham  in  Alabama, 
and  ])roof  of  a  failure  so  to  deliver  in  reasonable  time  makes  the 
defendant  liable. 

'^2.  The  defendants  being  common  carriers  from  Vaiden,  in  Car- 
roll county,  Mississippi,  over  a  part  of  a  continuous  railroad  line 
to  Birmingham,  Alabama,  and  having  received  the  goods  as  shown 
by  the  receipt  in  this  case,  it  was  a  contract  to  safely  carry  and 
deliver,  or  to  have  safely  carried  and  delivered  the  goods  to  Bir- 
mingham, Alabama  ;  and  in  the  absence  of  all  proof  as  to  payment 
of  charges  of  carrying,  it  will  be  presumed  in  this  case  that  such 
charges  were  prepaid  and  that  the  whole  charge  was  collected  at 
the  end  of  the  route  and  apportioned  among  the  connecting  lines." 

For  the  defendant  the  following  charge  was  given  :  "  If  a  com- 
mon carrier,  being  a  railroad  company,  accept  freight  marked  to 
a  destination  beyond  its  line,  and  give  a  receipt  therefor,  stipu- 
lating that  the  same  is  to  be  forwarded  to  said  destination,  then, 
unless  there  be  proof  to  show  that  the  whole  carriage  through  was 
paid  in  advance,  or  that  there  was  some  association,  business  con- 
nection, or  arrangement  for  transportation  between  the  lines  on 
which  the  freight  must  pass  to  reach  its  destination,  or  between 
the  first  earner  and  the  line  at  fault,  the  first  carrier  is  not  respon- 
sible though  the  freight  failed  to  reach  its  destination,  provided 
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it  is  shown  by  the  facts  in  evidence  to  the  satisfaction  of  the  jury 
that  the  first  carrier  seasonably  delivered  the  freight  to  its  con- 
necting line  in  due  course  of  trandportation  by  the  usual  route 
to  the  destination  of  the  freight/' 

All  these  charges,  given  and  refused,  are  defective  ;  those  for 
the  plaintiff  radically  so,  in  this,  that  the  question  involved  is  one 
of  fact  and  not  of  law.  In  other  words,  whether  there  waa  a  con- 
tract between  these  parties,  was  a  question  of  fact  to  be  determined 
from  evidence,  including  the  receipt  and  all  the  attending  circum- 
stances, and  not  one  of  law.     Redf.  on  Law  of  Railways. 

This  author  and  the  opinion  of  the  court  in  Oray  v.  Jackson  & 
Co,,  61  N.  H.  9,  review  all  the  leading  cases  on  the  question  in- 
volved in  the  case  at  bar,  both  in  this  country  and  in  England. 
In  the  latter  country  it  is  the  rule  that  a  railroad  company,  by 
the  simple  receipt  of  freight,  marked  for  delivery  beyond  the  ter- 
minus of  its  own  road,  thereby  contracts  to  transport  and  deliver 
at  the  place  of  destination. 

But  this  is  not  American  rule,  and  the  decisions  are  nearly  uni- 
form.    See  authgrities  herein. 

In  only  a  single  State  is  the  English  rule  followed,  and  the 
courts  of  that  State  are  shown  to  have  fallen  into  the  error  of  sup- 
posing the  English  rule  established  as  a  matter  of  law,  whereas 
the  leading  case  in  that  country  proceeded  upon  the  basis  that  the 
question  of  a  contract  and  liability  was  one  of  fact. 

Reference  is  made  to  Illinois  Central  Railroad  Company  v. 
Copeland,  24  111.  332 ;  and  to  Illinois  Coitral  Railroad  Company  v. 
Johnson,  34  id.  389  and  to  the  explanation  of  the  error  underlying 
those  cases  as  contained  in  51  N.  H.,  supra,  and  in  Redfield. 

The  authorities  in  this  country  are  uniformly  to  the  effect  that 
common  carriers  may  contract  to  carry  and  deliver  goods  at  a  point 
beyond  their  own  lines,  and  that  in  such  case  the  first  carrier  will 
bo  responsible  ior  loss  wherever  it  occurs — the  contract  being  as- 
certained and  determined  in  the  absence  of  an  express  written 
agreement,  from  facts  and  circumstances.  Thus,  in  Cin.,  Hain,,  ds 
D.  R.  R.  Co.  and  I).  &  M.  R.  R.  Co.  v.  Sprati,  2  Duvall,-4,  sev- 
eral parties  or  connecting  lines  were  associated  for  the  transporta- 
tion of  freight  from  Louisville,  Ky.,  to  New  York,  executing 
through  bills  of  lading,  and  each  charging  and  collecting  through 
bills  of  charges.  It  was  correctly  held  that  each  were  chargea- 
ble as  common  carriers  between  the  termini  named,  and  that  in 
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such  cases  public  justice  and  commercial  policy  require  a  strin- 
gent construction  against  any  intermediate  irresponsibility.  But 
tJie  facts  of  that  case  clearly  distinguish  it  from  the  one  at  bar, 
wherein  there  is  no  through  bill  of  lading  ;  no  evidence  of  asso- 
ciation, arrangements  or  business  connections  for  through  tmns- 
portation ;  nor  proof  of  charging  or  collecting  through  freights. 
These  are  matters  of  fact  to  be  established  on  the  trial  like  any 
other  fact  in  the  case,  and  from  which  a  through  contract  may  be 
implied.  The  plaintiff  asked  the  Circuit  Court  to  instruct  the  jury 
that  these  facts  were  to  be  presumed.  In  this  respect  the  charges 
asked  for  the  plaintiff,  and  refused,  were  especially  objectionable. 

As  already  intimated,  the  rule  in  this  country  is,  that  a  railroad 
company  is  not  responsible  for  the  non-delivery  of  freight  beyond  its 
own  line,  except  by  contract,  express  or  implied. 

The  mere  receipt  of  goods  to  be  forwarded  to  a  place  beyond  the 
terminus  of  the  line  of  the  first  carrier  is  not  evidence  of  a  contract 
to  carry  and  deliver  at  the  place  of  destination.  See  cases  cited 
herein. 

The  receipt  in  Nutting  v.  Conn.  River  R.  R.  Co,,  1  Gray,  502f 
was  in  these  words  :  "  Eeceived  of  E.  Nutting,  for  transportation 
to  New  York,  nine  boxes  planes,  marked  R.  &  F.,  21  Piatt  St., 
N.  Y.;  four  boxes  planes  and  handles,  marked  G.  T.  Hewlett,  14G 
Bowery  St.,  N.  Y."  Yet,  it  was  held  that  a  railroad  company, 
receiving  goods  for  transportation  to  a  place,  situated  beyond  the 
line  of  their  road,  on  another  railroad,  which  connects  with  theirs 
but  with  the  proprietors  of  which  they  have  no  connection  in 
business,  and  taking  pay  for  the  transportation  over  their  own  road 
only,  are  not  liable,  in  the  absence  of  any  special  contract,  for  the 
loss  of  the  goods  after  their  delivery  to  the  proprietor  of  the  other 
railroad. 

Counsel  for  the  plaintiff  frankly  and  fairly  states  the  position  of 
this  case,  and  the  law  both  in  England  and  in  this  -country.  He 
says  :  '^  1.  It  is  not  contended  that  mere  marks  of  direction  to  a 
destination  beyond  the  terminus  of  the  first  carrier's  line  will  make 
such  first  earner  liable  for  the  loss  of  the  goods  beyond  such 
terminus.  2.  Neither,  on  the  other  hand,  is  it  denied  that  such 
first  carrier  may  so  make  his  contract  with  the  shipper  as  to  render 
himself  liable  for  the  loss  of  the  goods  at  any  point  short  of  their 
final  destination  and  delivery.  3.  The  question,  therefore,  arises 
in  every  case,  what  was  the  contract  and  undertaking  ?  " 
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Again,  he  says  :  "  1.  A  railroad  carrier  may  lawfully  make  a 
eontracfc  to  carry  goods  beyond  the  line  of  their  own  road.  2.  The 
mere  reception,  by  a  railway  carrier,  of  goods  marked  for  a  particu- 
lar place  beyond  its  route,  does  not,  ipso  fadOy  make  such  railway 
liable  beyond  its  own  route's  terminus.  This  is  especially  the  result 
of  New  York  and  Pennsylvania  cases.  The  English  rule  is  differ- 
ent. The  English  rule  is  followed  in  Central  Railway  v.  Johnson, 
34  111.  389.  If  the  reasons  of  the  English  rule  are  stronger  and 
more  satisfactory,  this  court  might  well  adopt  it  in  company  with 
the  Illinois  court." 

And,  finally,  counsel  says:  *'A11  I  contend  is,  that  the  first 
carrier  may  make  a  contract  to  carry  to  ultimate  destination  beyond 
his  own  line,  and  if  he  has  clearly  and  unambiguously  done  so,  he  is 
liable  to  the  shipper.  The  question  in  this  case  is,  did  the  defend- 
ant make  such  a  contract  with  the  plaintiff?  If  so,  the  court 
below  erred  ;  if  not,  it  was  correct.  The  contract  is  before  this 
court  for  inspection  and  construction." 

The  case  in  34  111.  is  shown  to  have  been  founded  on  a  misap- 
prehension of  the  true  basis  of  the  English  rule.  In  the  case  at 
bar  the  receipt  is  for  the  goods  "to  be  forwarded,"  not  to  carry  to, 
and  deliver  at  the  place  of  destination  marked  thereon.  The  facts 
which  counsel,  on  the  trial,  asked  the  court  to  charge  the  jury 
were  to  be  presumed  were  the  very  facts,  according  to  all  the 
authorities,  to  be  established  by  evidence,  and  from  which  the  jury 
might  infer  a  contract  to  carry  through.  In  the  absence  of  those 
facts,  or  some  of  them,  and  upon  the  bare  receipt,  there  was  no 
contract  beyond  the  defendant's  own  line.  It  would  be  preposter- 
ous to  require  defendant  to  negative  those  facts.  They  are  not  in 
the  case  until  given  in  evidence.  Upon  the  face  of  the  receipt,  the 
duty  of  defendant  was  complete,  when  the  box  was  delivered  to  the 
connecting  line,  on  the  route  to  Birmingham,  Ala.  No  presump- 
tion of  a  through  contract  arises  on  the  receipt  in  this  case  in  the 
absence  of  evidence  of  charging  and  collecting  through  freight,  or 
other  business  connections  or  arrangements  with  connecting  lines. 
And  when  there  is  such  evidence,  the  presumption  thence  arising 
may  be  rebutted  by  proof  that  there  is,  in  fact,  no  partnership,  but 
only  a  mere  agency  for  the  convenience  of  business,  which  was 
known  to  the  shipper  or  might  have  been  learned  on  reasonable 
inquiry.  Cases,  supra.  It  is  worthy  of  notice,  that  the  receipt  in 
the  case  at  bar  is  that  the  goods  were  'Ho  be  forwarded,"  while  in 
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1  Gray,  supra^  the  goods  were  received  "for  transportation/'  upon 
which  terms  a  distinction  might  be  drawn  favorable  to  the  con- 
clusion reached  herein. 

The  solution  of  this  case  is  manifest  upon  an  inspection  of  the 
authorities.  2  Redf.  on  the  Law  of  Railways,  §  180  (5th  ed.)» 
title,  "  Eesponsibility  for  carriage  beyond  company's  road,"  and 
cases  cited  therein  ;  1  Qray,  502 ;  Van  Santvoord  v.  8t  John,  6 
Hill,  157 ;  Qray  v.  Jackson  S  Co.,  61  N.  H.  9  ;  Root  v.  ff.  W.  RaU- 
ioay  Co.,  45  N.  Y.  524  ;  61  Penn.  St  81 ;  24  N-  Y.  269  ;  34  111.  389  : 

49  N.  Y.  616 ;  id.  491 ;  45  id.  614. 

Affirtned* 


OOLLIlSrS  V.    OOLLIKS. 

(61  MisB.  8U.) 

AUeration  of  recorded  instrument  by  consent  of  parties. 

0.  execnted  a  deed  of  trust  conditioned  to  lecnre  |1,800,  then  loaned  him  hj 
H.,  and  this  deed  was  recorded.  Sabsequentlj  H.  loaned  htm  $dOO,  and  to 
secure  this  these  words  were  bj  the  consent  of  the  parties  introduced  in  the 
deed  "  also  for  one  note  of  $300,  due  March  4,  1878  "  C.  duly  acknowledged 
the  execution  of  the  interlineation  and  a  like  interlineation  was  made  by  the 
clerk  in  the  record  of  the  deed.  Held,  that  the  interlineation  had  no  effect 
upon  the  original  instrument,  but  it  remained  valid  as  a  security  for  |1,800. 

BILL  in  eqaity  filed  by  Emma  F.  Collins  against  her  hasband 
and  others  to  set  aside  a  deed  of  trust  on  the  ground  that  it 
was  execnted  in  furtherance  of  a  plan  to  deprive  her  of  her  sup- 
port and  also  to  secure  alimony  and  general  relief^  she  claiming 
that  her  husband  had  abandoned  her.  The  only  material  question 
in  the  case  arises  out  of  these  facts.  A  deed  of  trust  to  secure  a 
note  for  $1,800  for  money  loaned  by  Hendricks  to  the  plaintiff's 
husband  was  executed  by  said  husband  to  one  Ragan  as  trustee. 
It  bore  date  February  13,  1873,  and  was  recorded  March  3,  1873. 
Afterward  Hendricks  loaned  said  husband  $300  and  in  July  or 
August,  1873,  for  the  purpose  of  securing  that  sum,  these  words 
were  interlined  in  the  deed  "  also  for  one  note  for  $300,  due  March 
24,  A.  D.  1873."  The  interlineation  was  made  with  the  consent  of 
plaintiff's  husband  of  the  trustee  Bagan  and  Hendricks.     After  it 
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was  made  the  parties  appeared  before  the  clerk  of  the  court  in 
whose  office  the  deed  was  recorded  and  acknowledged  that  the 
same  was  made  with  the  consent  of  all  parties,  whereupon  the 
clerk  interlined  the  record  so  as  to  make  it  correspond  with  the 
interlineation  in  the  original  deed.  The  deed  of  trust  was  not  signed 
by  plaintiff,  and  at  the  tinie  it  was  executed  it  was  not  important 
that  it  should  bo  so  signed.  But  on  the  18th  of  April,  1873,  inter- 
mediate the  execution  and  alteration  the  woman's  homestead  act  was 
passed,  which  gave  to  married  women  a  homestead  right  in  real  estate 
belonging  to  their  husbands.  The  real  estate  in  question  comprised 
all  real  estate  that  belonged  to  plaintiff's  husband.  The  court  below 
decided  that  there  was  a  material  alteration;  that  it  had  created  a 
new  contract  or  deed  bearing  date  at  the  time  of  the  interlineation, 
and  that  it  could  not  affect  the  homestead  rights  of  the  complain- 
ant   From  the  decree  of  the  court  below  defendants  appealed. 

Martin  &  Preematiy  Fly  <6  Fly  and  WJiite  and  Chalmers,   for 
appellants. 

W.  B.  Turner  and  W.  L,  Nugent,  for  respondent. 

Tarbell,  J.  The  bill  by  which  this  case  was  instituted  is  to 
some  extent  complex.  Its  main  object  was  to  obtain  a  decree 
against  the  husband  of  complainant  for  a  support,  on  the  ground 
of  desertion.  In  aid  of  this  object,  the  bill  charged  a  fraudulent 
disposition  of  the  property  of  the  husband,  and  sought  to  set  aside 
or  avoid  a  deed  of  trust  of  real  estate  and  a  sale  thereunder,  and 
to  enjoin  summary  proceedings  under  the  Code,  to  dispossess  the 
complainant,  who  was  occupjdng  a  part  of  the  premises  involved. 
On  the  hearing,  the  fraud  charged  was  conclusively  disproved,  and 
the  case  turned  upon  the  effect  of  an  interlineation  appearing  in 
the  face  of  the  record  of  the  deed  of  trust.  The  following  facts 
will  present  the  question  to  be  determined  by  this  court:  J.  0. 
Hendricks  was  county  treasurer  of  Yalabusha  county.  On  Feb- 
ruary 13,  1873,  he  loaned  $1,800  to  B.  H.  Collins,  one  of  the  re- 
spondents herein,  which  sum  was  a  part  of  the  school  fund  of  that 
county,  for  the  security  of  the  payment  of  which  Collins  executed 
his  note  of  that  date,  payable  on  the  first  day  of  December  there- 
after, to  Hendricks,  as  such  county  treasurer,  or  bearer,  and  on  the 
same  day,  for  further  security,  gave  a  deed  of  trust  on  the  real 
estate  therein  described  and  the  same  involved  herein.  This 
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conveyance  was  to  N.  P.  Ragan,  trustee,  to  secure  the  payment  of 
the  note  to  Hendricks,  county  treasurer,  at  its  maturity,  and  was 
acknowledged  on  the  day  of  the  date,  to  wit:  February  13,  1873. 
It  was  recorded  March  3,  1873,  in  the  proper  office.  On  the  24th 
day  of  the  same  month  of  March  (1873),  Hendricks  loaned  to 
Collins  the  further  sum  of  $300,  part  of  the  same  school  fund,  for 
which  Collins  executed  his  note  of  that  date  (March  24,  1873). 
This  note  was  to  have  been  soon  paid,  or,  in  other  words,  this  was 
a  temporary  loan.  Collins,  however,  failed  to  pay  this  last  loan, 
and  in  July  or  August  thereafter  the  occurrence  took  place  which 
presents  the  question  for  determination.  These  occurrences  or 
facts  appear  only  in  the  final  decree.  They  appear  nowhere  else  in 
the  record.  So  much  of  the  final  decree  as  is  material  is  as  fol- 
lows: 

*•  This  cause  coming  on  to  be  heard  this  13th  day  of  October, 
1875,  the  same  being  the  3d  day  of  October  term,  1875,  of  this 
court,  upon  bill,  answer  and  proofs  and  agreement  of  parties  thereto 
to  this  effect,  that  the  injunction  in  this  cause  be  dismissed  for 
want  of  a  bond,  and  that  said  cause  be  tried  on  said  bill,  answer 
and  proofs  and  arguments  of  counsel,  and  the  defendants  appear- 
ing in  open  court  and  admitting  as  evidence,  by  consent  of  all  par- 
ties thereto,  that  the  deed  of  trust  filed  with  the  papers  in  this 
cause,  executed  by  B.  H.  Collins  to  N.  P.  Ragan,  as  trustee,  for  the 
use  and  benefit  of  J.  0.  Hendricks,  was,  in  July  or  August,  1873, 
altered  and  interlined,  by  adding  on  the  face  of  said  deed  of  trust, 
**  the  further  sum  of  three  hundred  dollars,"  to  the  original  amount 
of  said  deed  of  trust,  which  alteration  and  interlineation  was  done 
after  the  woman's  homestead  law  had  passed,  to  wit:  the  act 
approved  April  18,  1873,  which  alteration  and  interlineation  was 
done  by  the  consent  of  the  said  B.  H.  Collins,  N.  P.  Ragan  and  J.  0. 
Hendricks,  the  j[)arties  whose  names  appear  on  the  face  of  the  said 
deed  of  trust,  and  that  the  parties  to  the  said  deed  of  trust 
appeared  before  the  clerk  of  this  court  immediately  after  said  alter- 
ation and  interlineation,  and  acknowledged  that  the  same  was  done 
by  the  consent  of  all  parties  thereto,  and  had  the  record  of  said  deed 
altered  and  interlijied  so  as  to  show  the  same,  and  it  appearing  to  the 
court  that  said  alteration  and  interlineation  was  a  material  alteration 
of  said  instrument,  and  being  done  by  the  consent  of  the  parties, 
whose  names  appear  thereto,  that  said  instrument  operates  as  a  new 
contract  or  deed  of  trust,  taking  effect  from  the  date  of  interlineation, 
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and  that  said  deed  of  trust  affects  complainant's^  Mrs.  Emma  F. 
Collins',  homestead  right,  as  secured  to  her  by  the  act  approved 
April  18,  1873,  for  the  benefit  of  married  women,  and  that  the 
same  is,  as  to  her,  inoperative  and  void,  so  far  as  her  homestead 
rifjht  in  the  property  conveyed  by  the  deed  of  trust  is  concerned." 
It  is  then  *^  ordered,  adjudged  and  decreed  that  said  deed  of  trust 
is  void  and  inoperative  as  to  complainant's  homestead  right "  in 
the  property  therein  described.  The  decree  directs  that  Mrs.  Col- 
lins be  "  quieted  in  the  possession"  of  said  property,  so  far  as  the 
interest  of  the  parties  to  said  deed  of  trust  and  the  defendants,  B. 
H.  Collins,  N.  P.  Ragan  and  J.  0.  Hendricks,  are  concerned,  touch- 
ing her  homestead  right  to  said  property,  and  that  her  homestead 
interest  therein  "  is  hereby  declared  good  and  valid  against  said 
deed  of  trust  in  every  respect." 

From  that  decree  the  case  comes  to  this  court ;  errors  are 
assigned  as  follows  :  1.  That  the  chancellor  erred  in  deciding  that 
the  alteration  or  interlineation  of  the  deed  in  trust  was  a  material 
alteration.  2.  In  deciding  that  the  alteration  or  interlineation  of 
the  deed  of  trust  made  the  same  operate  as  a  new  contract  or  deed 
of  trust,  taking  effect  from  the  date  of  interlineation  ;  and,  3.  In 
deciding  that  said  deed  in  trust  does  not  affect  complainant's  home- 
stead right,  and  that  the  same  is  to  her  inoperative  and  void  so  far 
as  her  homestead  rights  are  concerned. 

In  the  consideration  and  determination  of  this  case,  it  is  espec- 
ially material,  in  the  light  of  the  authorities,  to  fix  upon  the  exact 
facts  presented  by  the  record.  The  statement  of  the  final  decree 
will  be  found  to  be  vague  generally  and  defective.  Referring  to 
the  record,  p  27,  Ex.  A,  filed  with  the  answer,  the  precise  inter- 
lineation is  in  these  words:  **  Also  one  note  for  $300,  due  March  the 
24th,  A.  D.  1873."  This  follows  the  statement  in  deed  of  the  note 
of  February  13th,  and  except  these  words  no  alteration  or  change 
appears  as  to  parties,  the  prior  note,  the  land  embraced,  the  terms 
and  conditions,  date  and  acknowledgment ;  the  deed  is  in  all  other 
respects  the  same.  There  is  no  erasure,  and  no  attempt  to  change 
the  prior  sum  of  11,800,  so  as  to  make  it  read  $2,100,  but  the 
attempt  was  to  make  the  deed  secure  not  only  the  prior  note  but 
the  later  note  of  March  24th  for  the  additional  sum  then  loaned  of 
1300.  Nor  was  there  any  attempt  to  change  the  contract  expressed 
in  the  deed.  In  all  respects  the  contract  remained  the  same, 
except  the  attempt  to  secure  by  the  same  deed  the  further,  later 
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and  separate  loan,  not  by  mixing  the  funds  into  one  by  altering 
$1,800  to  12,100,  by  an  erasure  and  rewriting  in  the  larger  sum,, 
but  by  the  words  quoted.  There  was  no  agreement  or  purpose  to 
change  or  alter  the  contract  or  deed  in  any  respect,  sare  by  the 
interlineation  quoted.  Manifestly,  the  parties  intend  to  adhere  to 
the  prior  contract  and  deed  in  every  particular,  including  the  date 
of  its  record.  And,  as  manifestly,  while  adhering  to  the  deed  in 
all  its  parts,  they  sought  and  sought  only  to  make  that  security 
available  for  the  $300  note  which  they  attempted  to  include  in  or 
subject  to  the  existing  contract  and  deed.  A  change  or  alteration 
in  the  prior  contract  or  deed,  as  to  terms  and  conditions,  and  date 
of  lien,  was  clearly  contrary  to  the  purpose  and  agreement  of  the 
parties.  There  was  no  surrender,  redelivery,  re-acknowledgment  or 
rerecording  of  the  deed  of  trust  Reduced  to  its  precise  terms, 
the  agreement  of  the  parties,  as  to  the  $300  note,  clearly  deducible 
from  the  record,  was  this  and  nothing  more  :  That  Collins  having 
failed  to  pay  the  $300  note,  as  he  agreed  and  expected,  he  was  will- 
ing to  give  a  lien  for  its  security  upon  his  real  estate,  which  con- 
sisted only  of  the  property  included  in  the  trust  deed.  The  debt  was 
bona  fide,  and  without  any  purpose  of  fraud,  as  far  as  appears,  the 
parties,  as  a  cheap  and  convenient  mode,  adopted  the  plan  of  inter- 
lineation, as  herein  disclosed.  This  was  done,  and  as  before  stated 
upon  the  personal  request  of  all  the  parties,  without  a  surrender,  re- 
delivery, re-acknowledgment  or  re-recording  of  the  conveyance.  The 
clerk  wrote  across  the  face  of  the  record,  the  words  :  Interlined  in 
the  original.  Upon  these  facts  tlie  chancellor  decreed  that  the 
deed  of  trust  operated  as  a  new  contract  or  deed  of  trust,  taking 
effect  from  the  date  of  the  interlineation,  and  this  presents  the 
proposition  to  be  adjudicated.  As  already  shown,  the  decree  gave 
an  effect  to  the  interlineation  contrary  to  the  intention  and  pur- 
pose of  the  parties.  Their  object  was  the  very  reverse  of  that  held 
by  the  chancellor  whose  ruling ^was,  of  course,  in  accordance  with 
what  he  supposed  to  bo  the  legal  consequence  of  the  interlineation. 
A  most  thorough  search  through  all  the  authorities  at  command 
has  failed  to  furnish  either  a  precedent  or  theory  upon  which  to 
found  the  decree.  The  cases  particularly  relied  upon  by  counsel 
do  not  sustain  the  views  of  the  chancellor.  Some  of  these  are 
under  the  technical  requirements  of  stamp  acts,  while  others,  and 
in  fact  most,  are  unlike  this  in  their  facts. 
Counsel  cites  1  Greenl.  Ev.,  §  668  a,  note  9  ;  Hudson  v.  Reveti,  5 
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Bing.  368  ;  West  v.  Steward,  14  M,  &  W.  47  ;  Hartley  v.  Mamouy  4 
Jf .  &  G.  172 ;  Story  on  Bailments,  55  ;  Byles  on  Bills,  478,  9,  10 ; 
Miller  v.  Stewart,  9  Wheat.  680  ;  Master  t.  Miller,  1  Smith's 
Lead.  Cases,  934 ;  Woolley  v.  Constant,  4  Johns.  54  ;  Speake  v. 
United  States,  9  Cranch,  28  ;  Barrington  t.  Bank  of  W.,  14  S.  & 
E.  405 ;  Stephens  v.  Oraham,  7  id.  505  ;  Smith  v.  Weld,  2  Barr,  54; 
Willard  v.  Clarke,  7  Mete.  435 ;  Hills  y.  Barries,  11  N.  H.  395 ; 
Humphreys  v.  Ouillow,  13  id.  386;  Penny  v.  Corwithe,  18  Johns. 
499 ;  Tompkins  v.  Oorwin,  9  Cow.  255.  Some  of  these  cases  refer 
to  notes,  bills  and  contracts,  not  under  seal ;  some  to  bonds  and 
'  contracts  under  seal ;  and  others  to  deeds  or  conyejances  of  lands; 
between  which  the  authorities  assert  an  important  distinction  in 
the  application  of  rules  touching  this  alteration.  The  deed  in  18 
Johns.,  supra,  was  altered  after  its  execution,  but  before  delivery, 
by  the  erasure  of  the  name  of  the  grantee,  and  the  insertion  of 
another.  This  was  done  in  the  presence  of  all  the  parties  and  the 
witnesses.  In  6  Bing.,  supra,  the  deed  was  delivered  with  blanks 
to  be  subsequently  filled.  The  court,  to  sustain  the  conveyance, 
indulged  in  the  fiction  of  a  re-delivery. 

The  note  to  sec.  568  a,  1  Greenl.  Ev.,  merely  declares  the  general 
rule,  that  to  uphold  conveyances  of  real  estate,  altered  after  the 
-execution  and  delivery,  courts  will  permit  juries,  under  circum- 
stances, to  indulge  in  the  presumption  of  a  new  delivery.  In  all 
of  those  cases,  however,  an  alteration  of  names,  terms,  description 
or  dates,  will  be  observed,  and  the  parties  desired  to  uphold  them 
SB  charged ;  whereas,  in  the  case  at  bar,  the  palpable  purpose  of 
the  parties  was  to  uphold  the  deed  of  trust  for  the  $1,800  from  its 
date,  and,  in  addition  thereto,  to  embrace  therein  the  other,  1300. 
As  to  the  security  for  the  $1,800,  it  was  perfect  in  all  its  parts,  nor 
was  there  any  wish  or  agreement  to  change  it  in  that  respect. 
This  is  to  be  constantly  borne  in  mind.  The  presumption  of  a 
delivery  is  not  warranted,  but  negatived  in  the  present  case,  and 
these  observations  are  made  in  view  of  the  authorities.  1  Greenl. 
Ev.,  §  568  a,  note  9;  Hudson  v.  Revett,  5  Bing.  368;  West  y. 
Steward,  14  M.  &  W.  47  ;  Penny  v.  Corwithe,  18  Johns.,  etc.,  cited 
herein.  The  essentials  of  a  conveyance  of  land  are,  a  thing  to  be 
granted,  a  person  to  whom,  and  the  sealing  and  delivery  of  the 
deed  ;  the  consummation  being  the  delivery.  Duncan  v.  Hodges, 
4  McCord,  239.  In  the  case  at  bar  the  deed  in  trust  was  complete 
418  to  the  tl,800,  and  was  not  only  delivered  but  acknowledged  and 
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recorded.  In  Hudson  v.  Reveti,  supra,  the  deed  was  delivered  as 
an  escrow.  It  was  imperfect ;  a  blank  remained  to  be  filled. 
When  this  blank  was  filled,  it  was  complete  and  a  delivery  was  pre- 
sumed. The  grantee  was  not  named  in  the  deed  in  Hibblewhite  v. 
WMorine,  0  M.  &  TV.  200,  at  the  time  of  its  delivery.  Penny  v. 
Corwithe,  18  Johns.  498,  proceeds  upon  the  theory  of  an  alteration 
of  a  deed,  as  by  a  cliange  of  name,  etc.,  after  execution  and  before 
delivery. 

Cleaton  v.  CJiamhliss,  7  Rand.  86,  was  upon  a  bond  whicli  had 
been  altered,  and  the  court  proceeded  upon  the  theory  that  an 
acknowledgment  and  redelivery  were  necessary.  In  Colt  v.  S( ark- 
weather,  8  Conn.  280,  the  deed  had  been  delivered,  acknowledged 
and  recorded,  after  which,  by  consent,  the  word  *•  Jr."  was  added 
to  the  name  of  the  grantee  in  the  original  deed.  It  was  then  taken 
to  the  clerk,  by  whom  the  same  word  was  inserted  in  the  record 
of  the  deed,  thus,  that  case  and  the  one  at  bar  are  strikingly 
similar  in  some  of  their  facts.  In  the  former  case  the  court  say  : 
"It  is  quite  clear  that  the  alteration  attempted  could  have  no 
operation."  Is  not  that  the^case  at  bar  ?  An  alteration,  or  rather 
an  addition,  was  "attempted,"  but  not  completed,  and  it  can  have 
no  "operation,"  especially  as  to  third  persons,  or  intervening 
rights. 

It  is  declared  in  Moore  v.  Bichhafn,  4  Bin.  1,  that  when  a  deed 
has  been  acknowledged  before  a  magistrate,  appointed  by  law  to 
take  and  certify  the  acknowledgment,  in  order  that  the  deed  may 
be  recorded,  the  parties  have  no  right  to  make  the  most  trifling 
alteration  in  it.  They  have  most  certainly  no  right  to  make  a 
material  alteration  without  a  redelivery,  and  are-acknowledgmenty 
and  this  is  the  effect  of  the  Code,  §§  2302, 2304,  which  requires  the 
conveyance  of  lands  to  be  by  writing,  signed,  sealed,  and  deliv- 
ered, and  as  against  third  persons,  to  be  acknowledged  and  recorded, 
though  as  between  the  parties  the  acknowledgment  and  registra- 
tion are  unnecessary. 

In  Speake  v.  United  States,  9  Oranch,  28,  Livingston,  J.,  says: 
"  After  perfectmg  a  deed  in  one  form,  no  material  alteration  should 
be  set  up,  unaccompanied  by  a  new  delivery,  and  a  note  or  mem- 
orandum thereof."  So  in  this  case,  the  arrangement  was  probably 
validj  as  between  the  parties ;  this  arrangement  may  be  stated  to 
have  been  equivalent  to  a  verbal  or  written  stipulation,  pursuant 
to  which  the  clerk  might  have  entered  in  the  margin  of  the  record 
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that  the  parties  had  agreed  to  a  lien  upon  the  land  in  the  deed  of 
trust  for  the  $300,  secured  by  the  note  of  March  23,  18T3.  Inter 
parieSy  this  would  doubtless  be  binding,  but  would  not  displace 
intervening  rights.  Such  is  about  the  scope  and  eflfect  of  the  *'  at- 
tempted'' arrangement  of  these  parties,  and  the  illustration  sug- 
gested indicates  the  view  taken  of  this  case.  Seo  Woolley  v. 
Constanty  4  Johns.  54,  60. 

Modern  cases  are  uniform,  that  alterations  of  written  instru- 
ments by  consent  of  all  parties  are  valid ;  they  agree,  also,  that 
upon  this  subject  liberality  has  taken  the  place  of  strictness.  And 
the  late  doctrine  is,  that  a  sensible  view  is  to  be  adopted  in  the 
determination  of  this  class  of  cases.  As  far  as  consistent  the  inten- 
tion and  agreement  of  the  parties  ought  to  be  ascertained.  In 
Oetty  V.  Shearer y  20  Penn.  St.  12,  the  court  say  :  *^  It  is  a  mistake 
to  suppose  that  the  principle  rests  solely  upon  the  rule  in  plead- 
ings, that  the  instrument,  after  the  alteration,  is  no  longer  the 
deed  of  the  party,  so  as  to  maintain  the  issue  of  non  est  factum," 
But  *' the  true  foundation  of  the  doctrine  on  the  subject  is,  the 
dangerous  consequences  which  would  flow  from  permitting  one  of 
the  parties  to  a  written  contract,  without  the  consent  of  the  other, 
to  make  any  material  change  in  it  whatever."  Here,  as  already 
repeated,  there  was  consent  of  all  parties,  but  there  was  no  merger 
of  the  contract  or  sum  secured,  according  to  the  deed  of  trust  as 
origini^ly  executed,  with  the  latter  contract  to  secure  the  $300, 
but  an  **  attempt''  to  secure  the  latter  by  the  former.  So  far  from 
a  new  delivery,  and  a  re-acknowledgment,  these  are  not  only  nega- 
tived, but  the  attempt  to  give  the  lien  for  the  $300  a  relation  back 
under  the  deed  of  trust  as  it  stood  originally  is  affirmed  by  the 
record.  Upon  the  facts,  no  adjudication,  doctrine,  or  rule  of  law, 
has  been  discovered,  after  an  extended  search,  to  sustain  the  decree 
appealed  from.  A  point  pressed  by  counsel  may  be  mentioned 
without  discussion.  It  is  urged  that  rights  vested  under  the  deed 
of  trust  of  February  13,  1873,  which  were  not  divested  by  the  acts 
herein  set  forth.  In  support  of  this  claim,  Hudson  v.  Revett,  and 
West  V.  Stewardy  supra,  are  cited.  Both  were  conveyances  to  trus- 
tees for  the  benefit  of  creditors.  Gully  v.  Hully  31  Miss.  20,  is  also 
cited.  This  was  a  conveyance  to  a  trustee  for  the  benefit  of  a  mar- 
ried woman.  The  court  say:  "The  title  of  the  trustee,  for  the  pur- 
poses of  the  trust,  is  as  much  a  vested  legal  right  as  is  the  right  of 
the  cestui  que  trust  to  the  benefit  of  the  trust. "  See,  also^  Summers  v. 
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Boos,  42  Miss.  749,  782  ;  id.  28  ;  13  S.  &  M.  103,  and  Shepherd  v. 
McEverSy  4  Johns.  Ch.  135.  The  conveyance  in  the  case  at  bar  is  in 
the  nature  of  a  mortgage  for  the  security  of  a  trust  fund  belonging 
to  the  county  for  the  support  of  schools.  Waiving  other  than  a  mere 
statement  of  this  point,  the  conclusion  adverse  to  the  decree  is  based 
on  the  prior  grounds  stated  herein,  and  upon  an  examination  of  the 
following  among  other  authorities  :  6  Eng.  L.  &  .Eq.  155  ;  1  Pet 
560;  2  N.  H.  543  ;  7  Serg.  i&  R  508  ;  9  S.  &  M.  375  ;  36  Miss.  455; 
2  Mason,  478 ;  Byles  on  Bills,  478,  etc. ;  Bouv.  L.  Die,  Alteration; 
23  Pick.  231 ;  1  Greenl.  R.  73  ;  3  Barb.  404 ;  2  id.  110  and  note ; 
1  Watts,  236  ;  18  Vt  466  ;  20  id.  205  ;  id.  217  ;  9  Mass.  307 ;  6 
id.  519  ;  id.  24  ;  5  id.  537  ;  4  Bin.  1 ;  9  Cranch,  28  ;  2  Brock,  64  ; 
31  Cal.  78  ;  4  McCord,  239 ;  1  Greenl.  Ev.,  §  504,  etc.,  and  notes ; 
Hartley  v.  Mansoriy  43  Eng.  C.  L.  96  ;  9  Wheat.  680  ;  Master  v. 
Miller,  1  Smith's  Leading  Cases,  1141 ;  3  Ph.  Ev.,  C.  &  H.  &  E. 
notes.  Alteration  ;  Bailey  v.  Taylor,  11  Cqnn.  531 ;  Jordan  v.  Stew- 
art, 23  Penn.  St  244  ;  1  Denio,  240  ;  22  Wend.  388  ;  3  Barb.  404, 
etc. 

Decree  reversed  and  cause  remanded  with  direction  to  enforce 
the  deed  of  trust  for  the  11,800. 


Wall  v.  State. 

(51  Mlae.  8B6.) 
Criminal  law — Joint  eamnetion — Several  appealt. 

Two  prisoners  jointly  indicted,  tried  and  convicted,  broaght  several  writs  of 
error.  Held,  that  the  appellate  court  could  reverse  the  Judgment  as  to 
one,  and  affirm  it  as  to  the  other. 

INDICTMENT  against  Wall  and  another,  jointly,  for  larceny. 
The  prisoners  were  tried  jointly  and  convicted,  and  thereupon 
made  a  joint  motion  for  a  new  trial,  which  being  lefased,  each 
petitioned  separately  for  a  writ  of  error. 

Kimbrotigh  £  Abemathy,  for  plaintifFs  in  error. 

G.  B.  Harris,  Attorney-General,  for  the  State. 
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Tarbell,  J.  The  plaintiffs  in  error,  having  been  indicted,  tried 
and  convicted  of  the  crime  of  larceny,  seek  in  this  conrt  to  obtain 
a  reversal  of  the  verdict  and  judgment  against  them,  and  a  new 
trial.  They  assign  for  error  the  action  of  the  court  in  overruling 
defendant's  challenge  to  a  juror  ;  in  overruling  defendant's  motion 
for  a  severance  ;  in  admitting  evidence  of  the  confessions  of  Rob- 
ert Wall ;  in  overruling  defendant's  motion  for  a  new  trial ;  and 
in  overruling  defendant's  motion  to  set  aside  the  judgment,  and  to 
grant  a  new  trial. 

The  record  has  been  carefully  inspected,  and  there  is  not  one 
particle  of  evidence  as  to  the  guilt  of  Howard. 

As  to  the  errors  assigned,  in  their  application*  to  Wall,  there  id 
nothing  in  the  record  showing  the  challenge  of  a  juror.  A  sever- 
ance on  the  trial  was  a  matter  for  the  discretion  of  the  court.  No 
abuse  of  this  discretion  appears.  The  admissions  or  confessions  of 
Wall  are  not  shown  to  have  been  improperly  chained. 

The  motion  for  a  new  trial  was  based  on  the  following  grounds  : 
In  not  granting  the  accused  separate  trials ;  in  admitting  illegal 
testimony ;  in  granting  instructions  for  the  State  ;  in  refusing  the 
fifth  charge  for  defendant ;  misconduct  of  a  juror ;  informality  of 
verdict,  in  excluding  evidence  for  defendants. 

Of  these  grounds  for  a  new  trial  it  is  only  necessary  to  say  that 
the  records  show  no  illegal  evidence  given  to  the  jury ;  the  in- 
structions for  the  State  are  not  peculiar  or  objectionable,  but  such 
as  are  usual  and  proper  in  a  case  of  larceny.  The  fifth  charge  for 
defendants,  refused,  asked  the  court  to  charge  the  jury  that  if  a 
burglary  was  committed  in  order  to  reach  the  property  stolen,  then 
the  accused  should  be  acquitted  of  the  larceny.  The  record  con* 
tains  no  evidence  of  the  misconduct  of  a  juror ;  the  verdict  is 
formal,  full  and  accurate.  The  record  does  not  show  that  any 
evidence  for  accused  was  excluded. 

There  was  a  second  motion  for  a  new  trial  on  the  same  grounds 
stated  in  the  first,  and  on  the  further  ground  of  newly-discovered 
evidence. 

This  newly-discovered  evidence  is  exceedingly  vague  and  uncer- 
tain, and  the  affidavit  is  quite  unsatisfactory. 

Comparing  the  assignment  of  errors  and  the  brief  of  counsel 

with  the  record,  there  is  between  the  papers  in  this  case  a  wide 

discrepancy  which  is  not  understood.     Governed  by  the  record, 

there  is  not,  as  heretofore  stated,  one  word  of  evidence  against 
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Howard,  while,  as  to  the  other.  Wall,  the  record  wholly  fails  to 
contain  any  mention  of  several  of  the  matters  assigned  for  error 
and  discussed  bv  counsel.  No  error  is  shown  in  the  trial  of  Wall. 
There  is  error  as  to  Howard.  The  only  question,  therefore,  for 
consideration  is,  can  this  court  award  a  now  trial  to  one  and  affirm 
the  judgment  as  to  the  other  ;  or  must  the  judgment  be  reversed 
as  to  both  ?  In  reason,  the  answer  to  this  question  seems  to  be 
clear,  though  upon  precedent  neither  the  text  writers  nor  adjudi- 
cations afford,  as  at  present  observed,  a  definite  solution.  All  that 
is  said  in  Bishop  on  Crim.  Pr.  is  this  :  *'  §  978.  When  two  are 
jointly  convicted,  they  may  join  in  a  writ  of  error  to  reverse  the 
judgment.*'    For  this  rule,  Sumner  v.  Com.,  3  Gush.  521,  is  cited. 

An  inspection  of  that  case  shows  that  two  were  indicted ;  one 
was  convicted,  the  other  acquitted.  Exceptions  were  taken  by  the 
one  convicted,  and  the  case  taken  by  him  to  the  Supreme  Court, 
where  it  was  said:  "That  in  every  indictment  against  two  or 
more,  the  charge  is  several  as  well  as  joint ;  in  effect,  that  each  is 
guilty  of  the  offense  charged,  so  that  if  one  is  found  guilty,  judg- 
ment may  be  passed  on  him,  although  one  or  more  may  be  acquit- 
ted. There  may  be  exceptions,  as  in  case  of  conspiracy  and  riot, 
and  perhaps  some  others,  when  the  agency  of  two  or  more  is  of  the 
essence  of  the  offense."    This  is  the  rule  of  all  the  cases. 

Wharton's  Am.  Crim.  t<  furnishes  no  direct  answer  to  the  ques- 
tion propounded.  Archbold's  Crim.  PI.  and  Pr.  contains  only  this: 
**  If  the  indictment  be  against  two,  and  judgment  against  both, 
error  may  be  brought  by  either  ;  but  it  must  be  in  the  names  of 
both.  But  if,  upon  an  indictment  against  two,  judgment  be 
against  one  only,  then  he  may  bring  error  in  his  own  name 
alone."    Vol.  I,  199,  side  page. 

In  the  case  at  bar  the  plaintiffs  in  error  were  jointly  indicted, 
tried  together,  verdict  against  both,  and  a  joint  motion  for  a  new 
trial,  but  there  were  separate  petitions  for  writ  of  error. 

Chitty,  in  his  Cr.  L.,  p.  661,  says  :  "Nor,  where  the  original 
indictment  was  against  three,  and  the  proceedings  are  removed  as 
to  one  of  them  only,  is  it  any  defect  that  no  notice  is  t^ken  of  the 
other  defendants."  This  author  cites  Rex  v.  Royce,  4  Burr.  2086. 
Referring  to  this  case,  it  is  found,  that  it  was  objected,  that  "  the 
court  cannot  pass  a  judgment  upon  this  man,  because  the  record  is 
incomplete,  for  the  jury  are  charged  to  inquire  against  three,  and 
three  have  pleaded  not  guilty,  but  it  does  not  at  all  appear  what 
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has  become  of  the  other  two."    To  this  objection  the  court  say  : 
*'  There  was  no  need  to  take  any  notice  of  the  other  two.    *    * 
The  cases  of  each  are  several     *    *    Therefore,  it  was  not  neces- 
sary to  return  what  was  done  as  to  the  rest,  or  to  take  any  notice 
of  them.'* 

If,  of  several  persons  indicted  for  criminal  ofFense,  some  are  con- 
victed and  others  acquitted,  there  may  be  a  new  trial  as  to  those 
who  are  convicted,  without  disturbing  the  verdict  as  to  those  who 
are  acquitted.  Rex  v.  JUawbey,  6  T.  R.  619 :  Regina  v.  Gompertz, 
58  Eng.  Com.  L.  823 

Where  several  are  jointly  indicted  for  murder,  the  jury  may  find 
the  defendants  guilty  of  different  grades.  Mash  v.  The  Staie,  82 
Miss.  405.  And,  where  there  is  a  verdict  of  acquittal  of  murder 
and  guilty  of  manslaughter,  a  new  trial  will  not  disturb  the  verdict 
of  acquittal.  Hurt's  Case,  25  Miss.  378.  If  there  is  a  verdict 
brought  in  against  one  of  two  defendants,  and  the  jury  cannot 
agree  as  to  the  other,  the  court  may  receive  it  as  to  the  other.  12 
Mass.  313 ;  2  Ired.  101.  And  one  may  be  acquitted,  while  the 
others  are  convicted,  or  while  the  charge  remains  open  as  to  them. 
1  Greene  (Iowa),  392  ;  1  Ch.  Cr.  L.  639.  Where  several  are  jointly 
indicted  and  convicted,  the  rule  is  to  sentence  them  severally,  and 
a  joint  sentence  is  error.  This  is  the  general  rule.  1  Bish.  Cr.  Pr., 
§  974  ;  1  Am.  Cr.  L.,  §  434,  p.  267.         4 

Though  persons  are  jointly  indicted,  they  are  not  necessarily  to 
be  tried  together,  this  being  a  matter  within  the  judicial  discretion 
of  the  court;  and  if,  when  the  indictment  is  joint,  only  one  of  the 
defendants  is  put  on  trial,  he  cannot  object ;  and,  should  it  appear 
in  proof  that  he  was  the  only  one  concerned  in  the  commission  of 
the  offense,  still  there  may  be  a  verdict  and  judgment  against  him, 
the  same  as  though  he  were  indicted  alone.    1  Bish.  Cr.  Pr.,  §  223. 

In  The  State  v.  Covington  et  aL,  4  Ala.  (N.  S.)  603,  which  was  an 
indictment  for  a  conspiracy,  it  was  held  that  each  might  insist, 
after  verdict,  that  he  was  improperly  or  irregularly  convicted. 

And  see,  further,  1  Am,  Or.  L.,  §  434  ;  id.,  §  793  ;  3  id.,  §  8195; 
id.,  §3228;  id.,  §3230. 

Any  defendant,  within  the  proper  time,  may  apply  for  a  new 
trial.    3  Am.  Cr.  L.,  §  3228. 

Our  Code,  §  2841,  provides  that,  ^'  All  persons  who  shall  be  con- 
victed of  any  offense  m  any  of  the  Circuit  Courts  in  this  State,  are 
entitled  to  an  appeal  or  writ  of  error,  as  a  matter  of  right'' 
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The  case  at  bar  is  narrowed  to  this  :  Ought  the  Oircuit  Court 
to  have  sustained  the  verdict  as  to  one  and  granted  a  new  trial  to 
the  other  accused  ?  We  answer  in  the  affirmatiTe,  and  proceeding 
to  render  such  judgment  as  the  court  below  ought  to  have  rendered, 
the  judgment  is  afiSrmed  as  to  Wall,  but  reversed  as  to  Howaxd,  to 
whom  a  new  trial  is  awarded. 


PXRKIKS  V.  QlBSOV. 
(51  Mlw.  099.) 

Vendoi*B  lien-^When  U  «Bi§U, 

T.,  the  owner  of  land,  being  indebted  to  G.,  to  secore  the  debt,  gaire  the  lat- 
ter the  sale  of  the  land.  He  sold  to  B.,  to  whom  T.  executed  a  deed  ol 
oonvejanoe,  B.  giving  hia  note  to  G.  for  the  purchase-monej,  and  it  was 
agreed  that  the  vendor's  lien  for  the  pnrchase^nonej  should  exist.  Held, 
that  the  vendor^s  lien  existed  in  favor  of  G.  against  a  vendee  from  B.  of 
the  land,  with  notice. 

BILL  to  enforce  a  vendor's  lien.    The  defendant  demurred  to  the 
bill  and  his  demurrer  was  sustained  and  plaintiff  appealed. 
The  opinion  states  the  facts. 

Muldrow  A  Niask,  for  appellant. 

0.  A,  Sullivan^  tor  respondent. 

Tabbell,  J.  John  Thompson,  being  indebted  to  B.  Green,  gave 
the  latter  the  sale  of  a  tract  of  land,  out  of  which  to  secure  his 
debt  This  was  a  verbal  arrangement.  Oreen  sold  the  land  to 
defendant  Gibson,  for  tSlO,  taking  the  notes  of  Gibson  therefor  to 
himself,  and  at  his  request,  Thompson  conveyed  the  land  direct  to 
Gibson.  It  was  the  understanding  and  agreement  (verbal)  of  the 
parties,  that  Green  was  the  vendor  and  Thompson  the  grantor  of 
the  land,  and  that  the  note  was  a  lien  thereon.  Green  died,  and 
Perkins,  complainant,  was  appointed  administrator  of  his  estate. 
Complainant,  believing  the  land,  if  sold,  would  not  bring  enough 
to  pay  the  amount  of  the  original  note,  compromised  with  Gibson, 
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with  the  consent  of  the  probate  court,  by  surrendering  the  original 
note  and  taking  an  obligation  for  the  sum  of  (548. 42,  which  obli- 
gation recites  the  land  inyolyed,  as  the  consideration  of  the  note. 
Subsequent  to  this  compromise,  Oibson  took  the  benefit  of  the 
bankrupt  law.  In  his  schedules  in  bankruptcy,  he  describes  this 
land  as  incumbered  by  the  above  note,  and  reports  the  note  as  a 
lien  on  the  land.  At  Oibson's  bankrupt  sale,  the  assignee  sold 
this  land  subject  to  the  lien  of  the  debt  represented  by  the  above 
note.  Defendant  Flowers  became  the  purchaser  of  the  land  at  the 
said  sale  with  full  notice  of  these  facts.  Declining  to  pay  any 
thing  to  discharge  this  debt,  the  present  suit  was  instituted,  claim- 
ing a  vendor's  lien  in  favor  of  the  estate  of  B.  Qreen,  deceased, 
Gibson  and  Flowers  being  made  defendants,  Oibson  answered  the 
bin,  admitting  all  its  material  allegations,  but  Flowers  demurred 
on  several  grounds,  mainly,  however,  because  *^  the  bill  shows  on 
its  face  that  there  is  no  such  pretended  vendor's  lien  ;  and  that  the 
pretended  agreement  is  void  under  the  statute  of  frauds  ;  and  was 
in  parol." 

The  demurrer  being  sustained,  the  case  was  brought  to  this 
court  by  appeal.  The  error  assigned  is  the  action  of  the  oourt  in 
sustaining  the  demurrer. 

Counsel  for  Flowers,  however,  in  his  written  brief,  suggests  a 
want  of  jurisdiction  in  the  State  courts  to  entertain  this  case, 
insisting,  in  view  of  the  statements  in  the  bill,  that  the  United 
States  court  has  exclusive  jurisdiction.  The  following  suggestions 
seem  to  dispose  of  this  question  : 

1.  This  is  not  a  controversy  between  the  bankrupt  and  his  cred- 
itors or  either  of  them ;  it  is  a  proceeding  in  rem  ;  the  bankrupt 
has  no  interest  in  this  controversy,  and  claims  none. 

2.  The  assignee  in  bankruptcy  has  no  interest  in  the  result  of 
this  suit ;  he  sol^  the  land  involved  by  order  of  the  bankrupt  court 
subject  to  the  lien  in  controversy,  and  is  not  interposing. 

8.  Neither  are  the  creditors  of  the  bankrupt  interfering,  either 
in  this  court  or  in  the  bankrupt  court,  as  far  as  is  known. 

4.  The  bankrupt  court  is  not  claiming  jurisdiction,  nor  is  it 
asked  to  exert  its  jurisdiction  ;  the  court  finally  adjudged  the  mat- 
ter by  directing  the  assignee  to  sell  subject  to  the  lien. 

5.  The  bankrupt  law  afiSrms  all  liens  upon  the  estates  of  bank- 
rupts valid  by  State  laws. 

6.  There  is  no  evidence  or  intimation  that  the  claim  of  lien  in 
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this  case  is  or  has  been  assailed  in  the  Federal  court,  or  that  the 
latter  court  has  passed  upon  it,  or  proposes  to  pass  upon  it,  except 
that  by  its  decrees  the  assignee  sold  subject  to  this  claim  of  lien, 
now  sought  to  be  enforced. 

7.  The  assignee  in  bankruptcy  takes  the  property  of  the  bank- 
rupt subject  to  all  liens.  The  bankrupt  law  of  1867,  §  1 ;  id., 
§  14  ;  id.,  §  20;  Fx  parte  Christy,  3  How.  (U.  S.)  292 ;  Nor- 
ton\^  Assignee  t.  Boydy  id.  426  ;  Ex  parte  Foster,  2  Story,  132 ; 
Everett  v.  Stoiie,  3  id.  446  ;  In  re  BellowSy  id.  428  ;  In  re  Cook,  2 
id.  378  ;  Fiske  v.  Hu7it,  id.  588  ;  Parker  v.  Muggridge,  id.  334 ; 
Talbert  v.  Melton,  9  S.  &  M.  9  ;  Clark  v.  Rist,  3  McLean,  494 ; 
Fletcher  v.  Morey,  2  Story,  555  ;  Clason  v.  Morris,  10  Johns.  524 ; 
Bankrupt  Law  by  Avery  &  Hobbs,  p.  1,  §  1 ;  id.  47,  §  14,  and 
notes  ;  id.  p.  159,  §  20  (b),  et  seq.,  and  cases  cited  ;  Bankrupt  Law 
by  Edwin  Jones,  §§  1,  14,  20,  notes  and  cases  cited. 

The  question  presented  by  the  assignment  of  errors  is  this  : 
Was  a  lien  in  favor  of  Green  created  on  the  facts  of  this  case  ?  In 
support  of  the  affirmation,  reference  was  made  to  Holloway  v.  EUis, 
25  Miss.  103 ;  Russell  v.  Watt,  41  id.  602,  and  2  Story's  Eq.  Jur., 
§§  1218,  1231. 

Holloway  v.  Ellis  is  this  :  Ellis  sold  the  land  to  Cook,  contracting 
to  convey  to  him  at  a  date  named.  Ellis  had  bought  of  Sargeant, 
who  had  not,  at  the  time  of  the  purchase  by  Cook,  conveyed  to 
Ellis.  By  request  of  Cook  the  deed  was  made  direct  from  Sargeant 
to  him.  Holloway  bought  the  land  at  sheriff's  sale  as  the  property 
of  Cook  subsequent  to  the  execution  of  the  deed  by  Sargeant  to 
Cook.  He  denied  knowledge  of  the  claim  of  Ellis  for  the  purchase- 
money,  and  insisted  that  ho  was  an  innocent  purchaser.  The  bill 
was  filed  by  Ellis  to  enforce  vendor's  lien  against  the  land  for  the 
unpaid  purchase- money.  Citing  Dunlap  v.  Burnett,  5  S.  &  M. 
710,  the  court  held  that  liens  created  by  judgment  or  general  assign- 
ment by  operation  of  law  are  regarded  as  subject  to  all  equities 
existing  at  the  time  in  favor  of  third  persons,  and  such  a  lien  will 
be  limited  to  the  actual  interest  of  the  judgment  debtor. 

riiisnell  V.  Watt,  as  stated  by  the  court,  is  as  follows  :  Mrs.  Eus- 
sell  was  the  owner  in  her  separate  right  of  certain  real  estate,  given 
to  her  by  her  father  as  her  marriage  portion.  She  was  placed  in 
possession  in  1848,  but  no  deed  was  executed,  her  right  resting  in 
parol.  Russell  and  wife  sold  to  Jack  Moore  in  1860,  when,  at  their 
request,  the  father  conveyed  directly  to  Moore.    The  deed  to  Moore 
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was  never  recorded.  Moore  sold  to  Vasser,  who  knew  that  Moore 
still  owed  Russell  and  wife  for  balance  of  purchase-money,  $675. 
Vasser  owed  Moore  a  balance  of  more  than  that  sum.  The  bill  to 
enforce  vendor's  lien  by  Russell  and  wife  was  sustained.  They  were 
the  substantial  vendors. 

This  general  proposition  is  stated  in  2  Story's  Eq.  Jur.,  §  1020  : 
•'*  Mortgages  may  not  only  be  created  by  the  express  deeds  and 
conti'ucts  of  the  parties,  but  they  may  also  be  implied  in  equity, 
from  tlie  nature  of  the  transactions  between  the  parties."  And  in 
id.,  §  1231,  Mr.  Story  says:  "There  is  generally  no  difficulty  in 
equity  in  establishing  a  lien  not  only  on  real  estate  but  upon  per- 
sonal property,  or  on  money  in  the  hands  of  a  third  person,  wher- 
ever that  is  a  matter  of  agreement,  at  least  against  the  person  him- 
self, and  third  persons  who  are  volunteers,  or  have  notice.  For 
it  is  a  general  principle  in  equity  that,  as  against  the  party  him- 
self, and  any  claiming  under  him  voluntarily,  or  with  notice,  such 
an  agreement  raises  a  trust."  See  cases  cited  in  note  4.  In  Vol. 
1,  §  791,  this  author  says:  "  That  courts  of  equity  will  regard  the 
substance  and  not  the  mere  form  of  agreements  and  other  instru- 
ments, and  will  give  them  the  precise  effect  which  the  parties 
intended,  in  furtherance  of  that  intention." 

It  will  be  observed  that  the  rules  stated  by  Mr.  Story  are  gen- 
eral, and  it  is  regarded  as  important  to  note  the  precise  facts  in 
Holloway  v.  ElUsy  and  in  Russell  v.  Watty  to  wit:  that  in  the 
former  Ellis  had  bought  the  land,  and  doubtless  held  a  bond  for 
title,  and  in  the  latter,  that  the  right  of  Mrs.  Russell  rested  wholly 
in  parol,  supported  by  possession,  the  legal  title  being  conveyed 
by  the  holders  thereof  in  both  cases  at  the  request  of  the  parties 
contracting  the  sale. 

On  the  other  hand,  counsel  for  Flowers  refers  to  SJcaggs  v. 
Nelsoriy  25  Miss.  88;  Briggs  \, Hilly  6  How.  (Miss.)  362;  Patterson  v. 
Edwards,  29  Miss.  67;  Davidson  \,  Allen,  36  id.  419,  and  Pitts  v. 
Parker,  44  id.  247,  for  the  assertion  that  there  is  and  can  be  no 
lien  on  the  facts  of  this  case.  In  Briggs  v.  Hill  the  vendor  con^ 
veyed  title,  taking  the  notes  of  the  vendee  for  the  purchase-money. 
Held,  that  the  vendor's  lien  did  not  pass  to  the  assignee  of  the 
notes.  In  this  case  the  rulings  in  Kentucky,  Virginia  and  Ten- 
nessee, are  criticised,  and  to  some  extent  condemned.  Title  was 
conyeyed  and  purchase-money  paid  in  Patterson  v.  Edwards,  but 
the  deed  recited  the  further  consideration  that  the  vendee  was  to 
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take  up  and  deliver  to  the  vendor  certain  notes  of  the  latter  doe 
to  the  Planters'  Bank.  The  bank  was  not  a  party  to  the  contract 
Held,  that  the  taking  of  the  collateral  obligation  of  the  vendee  was 
a  waiver  of  the  lien  for  the  purchase-money.  Davidson  v.  Alien 
was  this:  Bond  was  given  for  title  and  notes  taken  for  purchase- 
money.  One  of  the  notes  was  assigned  to  the  complainant,  David- 
son. The  court  says:  "  The  rule  has  been  settled  by  this  court 
that  where  the  title  has  not  been  conveyed  by  the  vendor,  his 
assignment  of  a  note  given  for  the  purchase-money  carries  with  it 
the  benefit  of  the  lien."  And  the  court  cites  Tanner  v.  HickSy  4 
S.  &  M.  294;  Parker  v.  Kelley,  10  id.  184,  and  Wilkine  v. 
Humphrey y  23  Miss.  311.  The  statement  of  the  reporter  of  the 
case  of  Skaggs  v.  Nehon  is  this:  **  Taylor  Nelson  filed  his  bill 
*  *  *  asserting  an  equitable  lien  for  the  purchase-money  of  a 
certain  tract  of  land,  by  substitution  to  the  lien  of  the  vendor  of 
the  land.  The  bill  sets  up  that  one  J.  T.  Nelson  was  the  owner 
of  the  land,  and  bargained  the  same,  by  said  Taylor  Nelson  (the 
complainant),  as  agent  to  said  Skaggs,  and  conveys  the  same  to 
Skaggs  by  deed.  That  by  agreement  complainant  paid  J.  T.  N. 
the  amount  of  Skaggs'  purchase  and  took  Skaggs'  promissory 
note  directly  to  himself  for  the  purchase-money  of  said  land,  and 
in  this  way,  by  general  agreement  of  the  parties,  complainant  was 
substituted  as  Skaggs'  creditor  for  said  purchase-money,  and  was 
put  in  place  of,  and  clothed  with,  all  the  rights,  powers  and  priv- 
ileges of  his  vendor  in  relation  to  said  premises."  The  court  says: 
'*The  vendor's  lien  for  the  purchase-money  is  founded  upon  an 
implied  trust  between  the  vendor  and  purchaser;  and  this  court 
has  distinctly  held  that  if  the  vendor  makes  the  purchaser  a  deed, 
an  assignee  of  a  note  for  the  purchase-money  has  no  lien  upon 
the  land  for  the  payment  of  the  note.  6  How.  362.  In  the  pres- 
ent case  the  complainant  was  not  the  vendor  of  the  land  *  * 
The  true  statement  of  the  case  shows  that  the  relationship  of 
vendor  and  vendee  never  existed  between  these  parties.  And,  as 
the  vendor  received  his  whole  purchase-money  when  he  made  the 
conveyance,  he  never  had  any  lien  on  the  land  which  could  be 
assigned,  even  if  the  vendor's  lien,  when  he  had  made  a  convey- 
ance, was  the  subject  of  assignment.  We  are  thus  driven  to  the 
'  general '  parol  agreement,  which  it  is  said  was  made,  that  com- 
plainant should  have  a  lien  on  the  land  for  the  purchase-money. 
To  give  effect  to  such  an  agreement  would  violate  the  whole  spirit 
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of  the  statute  of  frauds,  and  introduce  the  very  evils  it  was  in- 
tended to  guard  against." 

Fit  is  y.  Parker  presents  these  facts:  McGowan  and  Parker  were 
complainants  against  the  administrator  and  heirs  of  Goon,  de- 
ceased, and  Lewis,  asserting  a  lien  on  a  tract  of  land.  McOowan 
bought  the  land  from  Bymm,  giving  his  note  for  the  purchase- 
money,  a  description  of  the  land  being  specified  in  the  note.  Title 
was  conveyed  to  McGowan.  Byram  transferred  the  note  to  Par- 
ker. The  legal  title  to  the  note  was  returned  to  Byram,  who  agreed 
to  enforce  the  vendor's  lien  for  the  benefit  of  Parker.  McGowan 
sold  the  land  to  Coon,  who  purchased  with  knowledge  that  the 
original  purchase-money  was  not  paid,  and  the  lien  therefor 
existed.  Coon  undertook  to  pay  the  note  of  McGowan  for  the 
original  purchase-money.  Coon  sold  part  of  the  land  to  Lewis, 
one  of  the  defendants.  Byram  and  McGowan  agreed  that  the 
vendor's  lien  should  be  retained.  Byram  and  Parker  agreed  that 
the  note  carried  with  it  the  lien,  which  should  be  enforced  by  By- 
ram for  Parker's  benefit  The  court  say:  ''The  transactions  be- 
tween Byram  and  Parker  and  McGowan  and  Coon  show  an  effort 
by  agreement  to  create  or  continue  a  lien,  condemned  by  the  case 
of  Shaggs  v.  Nelson.  The  recital  in  the  body  of  the  note,  that  it 
was  given  for  the  land  therein  specifically  described,  does  not  cre- 
ate an  express  lien  on  the  land.  *  *  *  The  statement  of  the 
consideration  on  its  face  has  no  other  virtue  than  to  furnish  writ- 
ten evidence  of  the  facf  Held,  the  bill  did  not  show  an  equity 
in  complainant  against  the  land.  As  in  the  cases  cited  by  coun- 
sel in  support  of  the  theory  of  the  bill,  attention  is  invited  to 
the  precise  facts  of  the  cases  last  referred  to.  In  Briggs  v.  Hilly 
Patterson  v.  Udwards,  and  Pitts  v.  Parker,  the  legal  title  was  con- 
veyed as  a  part  of  the  original  transaction.  The  notes  of  the  pur- 
chaser were  assigned  by  the  vendor  in  the  first.  In  the  second, 
the  collateral  obligation  of  the  vendee  was  taken,  an  independent 
undertaking,  in  addition  to  the  purchase-money  proper,  which 
was  paid.  And  in  the  third,  there  was  an  attempt  at  an  arrange- 
ment to  evade  the  effect  of  the  assignment  of  the  note  by  the 
vendor,  he  agreeing  to  retain  the  legal  title  thereto,  and  enforce  it 
and  the  lien  for  the  benefit  of  the  assignee. 

Davidson  v.  Allen  was  the  ordinary  case  of  a  bond  for  title,  the 
rule  as  to  which  is  well  settled  and  simple.  The  facts  in  Skaggs 
"v.  Nelson  are  material.  The  complainant^  claiming  a  vendor's 
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lien,  was  the  agent  only  of  the  vendor,  probably  acting  as  such 
for  some  per  cent  or  other  compensation. 

On  the  completion  of  the  transaction,  the  conveyance  of  title 
and  the  execution  of  the  notes  for  the  purchase-money,  the  agent 
advanced  the  money  on  the  notes  to  the  vendor,  who  was  thus 
paid  his  purchase-price  in  full,  whereby  he  retained  no  lien,  be- 
cause there  was  thus  nothing  due  to  him.  Or,  as  said  by  the 
court,  "as  the  vendor  received  his  whole  purchase-money  when 
he  made  the  conveyance,  he  never  had  any  lien  on  the  land  which 
could  be  assigned." 

The  case  at  bar  may  here  be  restated:  Thompson  was  indebted 
to  Green;  to  secure  this  debt,  he  gave  Green  the  sale  of  a  tract  of 
land;  Green  contracted  the  land  to  Gibson,  who  executed  his  note 
to  Green  for  the  purchase-money;  at  Green's  request,  Thompson 
conveyed  the  land  to  Gibson,  and  it  was  agreed  that  the  vendor's 
lien  should  exist  and  continue. 

The  equities  of  the  case  under  consideration  are  manifest;  and 
the  inquiry,  whether  the  distinct  facts  do  not  present  a  proposition 
for  the  favorable  action  of  the  courts — whether  a  case  is  not  made, 
standing  on  its  own  facts,  consistent  with  established  principles,  is 
certainly  pertinent.  It  is  the  province  of  a  court  of  equity  to  do 
equity.  In  this  respect  it  is  original,  governed  in  each  case  by 
the  light  of  the  best  reason  which  others  have  shed  upon  the 
subject. 

The  adjudications  of  our  own  courts,  before  quoted  from  and 
stated,  clearly  define  the  rules  applicable  to,  and  governing  the 
lien  of  the  vendor  under  the  circumstances  severally  detailed. 
Those  rules  need  not  be  repeated.  They  are  clearly  defined  in 
HoUoway  v.  Ellis ;  Russell  v.  Watt  j  Skaggs  v.  Nelson ;  Patterson 
V.  Edtoards ;  Davidson  v.  Allen;  Pitts  v.  Parker  ;  and  Briggs  v. 
Hill,  supra.  The  other  cases  in  our  own  courts  therein  cited  and 
discussed  need  not  be  introduced  into  this  discussion,  as  they  are 
exceptional  in  some  respects  in  their  facts. 

The  court,  in  Moore  v.  Anders,  14  Ark.  634,  say  :  "The  weight 
of  authority  no  doubt  is,  that  the  equitable  lien  of  the  vendor  is 
personal  to  him,  and  is  not,  unless  under  some  peculiar  equitable 
circumstances,  assignable."  Under  what  **  circumstances "  the 
lien  would  be  assignable,  the  court  declined  to  decide,  as  the  ques- 
tion was  not  in  the  case. 

Lord   Hardwicke  is  reported  to  have  stated  in   PoUexfeny. 


OCTOBER  TERM,  1875.  651 

Perkins  v.  Gibson. 

Moore,  4  Atk.  272,  that  the  lieu  of  the  vendor  does  not  prevail 
for  the  benefit  of  a  third  person  ;  yet  his  decree  was,  that  a  legatee 
in  that  court  was  entitled  to  the  benefit  of  the  lien  of  the  veudor. 
And  the  master  of  the  rolls  held,  in  Selby  v.  Selby,  4  Russell,  336, 
that  when  the  purchaser  died,  and  the  vendor  was  paid  the  pur- 
chase-money out  of  the  personal  assets  of  the  deceased,  the  simple 
contract  creditors  of  the  purchaser  stand  in  the  place  of  the 
vendor  with  respect  to  his  lien  on  the  estate  sold,  against  a  devisee 
of  the  estate.  This  lien,  then,  does  exist,  under  circumstances,  in 
favor  of  third  parties. 

The  Supreme  Court  of  Tennessee,  in  Oreen  v.  Demossy  10 
Humph.  371,  say:  '*The  assignment  of  the  vendee's  note  or 
obligation  for  the  purchase-money  is  not,  however,  ipso  facto^  an 
absolute  discharge  or  extinguishment  of  the  lien  ;  it  is  only  so 
conditionally.  The  lien  is  to  secure  the  payment  of  the  purchase- 
money  to  the  vendor.  If,  upon  a  transfer  by  the  vendor  of  the 
vendee's  note  or  obligation,  the  former  be  discharged  from  all 
ultimate  liability  upon  his  indorsement,  or  if  the  assignment  were 
without  responsibility  on  the  part  of  the  vendor  for  the  payment 
by  the  vendee,  in  either  case  this  would  amount  to  absolute  pay- 
ment so  far  as  the  vendor  is  concerned,  and  the  lien  would  be  ex- 
tinguished. But  if  the  vendor  be  made  liable  upon  his  indorse- 
ment, or  voluntarily  takes  back  the  note,  the  lien  will  be  regarded 
as  merely  suspended  in  the  meantime,  and  he  will  be  remitted  to 
his  equitable  right,  and  may  enforce  the  lien  against  his  vendee  iis 
if  no  such  assignment  had  been  made." 

In  the  light  of  the  intimations  in  the  foregoing  quotation :  What 
effect  ought  to  be  given  to  the  fact,  as  is  understood,  that  the  debt 
of  Thompson  to  Green  is  subsisting  and  undischarged  ;  that  the 
notes  of  Oibson  to  Oreen  are  collateral  only  to  the  liability  of 
Thompson  ?  "  It  is  indispensably  necessary,"  says  Chancellor 
Bland,  "  to  the  existence  of  such  a  lien,  that  the  parties  should 
stand  in  the  relation  toward  each  other  of  vendor  and  vendee  of 
real  estate,  the  purchase-money  of  which  has  not  been  fully  paid.'' 
1  Bland's  Ch.  523,  624. 

The  authorities  unqualifiedly  recognize  the  distinction  between 
vendor  and  grantor.  Kelly  v.  Milhy  41  Miss.  267 ;  Russell  v. 
Watty  id.  602.  And  see,  also,  Bouv.  L.  Die.  ;  Tom.  L.  Die,  and 
Bur.  L.  Die.  Do  not  Green  and  Gibson  stand  in  the  relation  of 
vendor  and  vendee  ?    Is  Green  in  any  sense  an  assignee  of  the 
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note  for  the  purchase-money  ?  Is  not  Thompson  equally  inter- 
ested with  Green  in  maintaining  the  lien  P 

In  WeUborn  v.  Williams,  9  Ga.  86,  the  court  thus  tersely  and 
suggestively  state  the  case :  '*  There  was  no  indorsement  or  under- 
taking to  be  liable,  of  any  kind,  on  the  part  of  the  vendor,  and  no 
contract  or  agreement  by  which  the  lien  was  assigned.  The  ques- 
tion is,  whether,  upon  a  naked  assignment  of  the  notes  of  the 
vendee,  the  lien  of  the  vendor  attaches  to  the  notes  in  the  hands 
of  the  assignee.  Upon  principle  and  authority,  our  judgment  is, 
that  it  does  not."     Are  not  these  suggestions  significant  ? 

An  early  aud  leading  case  upon  the  subject  under  consideration 
is  that  of  White  v.  Williams,  1  Paige,  602.  Chancellor  Wal- 
worth opens  his  opinion  in  this  very  significapt  language  :  ''The 
claim  of  the  complainant  for  a  specific  lien  on  the  premises  upon 
the  ground  that  his  judgment  was  obtained  on  a  note  given  for  a 
part  of  the  purchase-money  cannot  be  sustained.  At  the  time  he 
bought  the  note  of  Eiugsbury,  the  latter  unquestionably  had  such 
a  lien ;  but  it  was  not  pretended  there  was  any  agreement  that 
such  lien  should  be  transferred  to  the  complainant.  If  Kingsbury 
could  be  considered  as  still  retaining  any  such  claim  after  the 
transfer  of  the  note,  it  must  be  on  account  of  his  liability  as  indorser 
thereof.  But  there  is  no  evidence  or  even  allegation  that  any  steps 
were  taken  to  charge  him  as  indorser.  In  a  recent  case  where  the 
vendor  had  negotiated  the  note,  but  was  obliged  to  take  it  up  him- 
self when  it  fell  due,  Lord  Eldon  sustained  the  claim  of  the  orig* 
inal  vendor  to  a  lien  on  the  land.  Bx  parte  Loaring,  2  Bose's  Ca. 
79.  But  I  am  not  aware  of  any  case  where  the  assignee  of  the 
note  or  other  security  has  been  permitted  to  sustain  such  a  claim 
on  an  implied  agreement  to  assign  the  lien.  In  the  case  of  Jfoc- 
reath  v.  Simmons,lb  Yes.  329,  cited  by  the  complainant's  counsel, 
there  was  an  express  agreement  at  the  time  of  the  sale,  that  the 
purchase-money  should  be  applied  to  the  payment  of  the  vendor's 
debt  to  the  third  person.  If  Kingsbury  holds  such  lien  as  trustee 
for  the  holder  of  13ie  note,  he  should  have  been  a  party  to  this  suit 
But  I  am  satisfied  that  the  sale  and  prosecution  of  the  note  to 
judgment  in  the  name  of  the  indorsee  must  be  considered  as  a 
waiver  of  the  original  implied  lien  for  the  purchase- money  on  the 
lan^." 

These  expressions  of  the  learned  chancellor,  quoted,  will  give 
rise  in   the  mind  to  a  close  and  analytical  observation  of  the  facta 
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in  the  case  at  bar.  Oreen  contracted  the  land  involved  to  Gibson, 
out  of  the  purchase-money  of  which  he  was  to  secure  the  debt  of 
Thompson,  the  grantor,  to  him.  It  was  agreed  that  the  lien 
should  exist,  and  both  Green  and  Thompson  are  interested  in  main- 
taining  it.  The  notes  of  Gibson,  the  purchaser,  it  will  be  remem- 
bered, were  given  directly  to  Green,  and  Thompson,  upon  th^  con- 
tract of  sale  by  Green,  conveyed  title  direct  to  Gibson. 

Chancellor  Walworth,  in  the  opinion  quoted  from,  intimates 
that  the  lien  might  be  transferred  by  special  agreement,  and  that 
it  might  continue,  if  the  vendor  remained  liable,  on  the  notes. 

In  Schmhly  v.  Ragan,  7  Gill  &  Johns.  124,  the  court  seems  to  have 
inclined  to  the  opinion  that  the  assignee  might  get  the  benefit  of 
the  vendor's  lien  by  express  agreement ;  but  held  that  when  the 
vendor  assigned  the  note  for  the  purchase-money,  without  recourse 
upon  him,  the  lien  was  extinguished. 

Judge  Strong,  in  Hallock  v.  Smithy  3  Barb.  267,  says  :  '*  If  the 
note  or  bond  is  assigned  or  transferred  to  a  third  person,  for  his 
benefit,  the  security  is  gone  forever.  The  reason  is  that  there  is 
no  peculiar  equity  in  favor  of  the  third  person.  But  that  does  not 
apply  where,  as  in  this  case,  the  transfer  is  only  for  the  purpose  of 
paying  the  debt  of  the  vendor,  so  far  as  it  may  be  available,  and 
is,  therefore,  for  his  benefit    Then  the  equity  continues.'* 

Shall  V.  Bi3coe,  18  Ark.  142,  presents  these  facts  :  '^  Sale  and 
conveyance  of  a  tract  of  land ;  note  for  purchase-money  payable 
to  the  vendor;  discount  of  the  note,  with  an  indorser  as  surety,  by 
a  bank  ;  suit  by  the  bank  to  enforce  vendor's  lien.  In  the  opinion 
adverse  to  the  bank,  the  court  says :  ^^  The  bank  seems  to  have 
taken  the  note,  upon  the  indorsement  of  Byrd,  in  the  ordinary 
course  of  business.  There  is  no  allegation  in  the  bill  that  she  con- 
tracted for  the  lien  of  the  vendor,  or  looked  to  it  as  a  security 
when  she  discounted  the  note." 

If  understood,  the  lien  in  that  case  would  have  been  declared,  if 
the  bank  had  contracted  for  it  and  looked  to  it  for  security,  or,  as 
intimated  by  the  court,  the  bank  might,  by  proper  action  and 
agreement,  have  become  subrogated  to  the  right  of  the  vendor  to 
the  lien. 

MacJcreth  v.  Symmons^  15  Ves.  329,  is  also  believed  to  sustain 
the  claim  of  the  complainant  in  the  case  under  consideration. 
The  gist  of  this  case  is  stated  by  Chancellor  Walworth,  supra^ 
though  the  opinion  is  elaborate.    As  late  as  1838,  this  very  dis* 
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tinct  language  was  uttered  in  Dryden  v.  Frosty  3  Mylne  &  Craig, 
670:  "It  was  contended  on  the  part  of  the  appellants  that  to  give 
to  the  plaintiff  the  benefit  of  the  vendor's  lien  for  the  purchase- 
money  unpaid,  would  be  contrary  to  the  statute  of  frauds,  as  he 
could  only  claim  it  by  parol  assignment  from  Atkinson,  the  ven- 
dor. It  is  to  bo  observed,  however,  that  the  lien  for  the  benefit 
of  the  vendor  himself,  as  well  as  the  lien  by  the  possession  of  title 
deeds,  are  not  reconcilable  with  the  principle  of  that  statute,  but 
that,  nevertheless,  equity  gives  effect  to  them,  and  that  the  plain- 
tiff's title  rests  upon  the  latter  as  well  as  upon  the  former;  for  here 
we  have  the  vendor  and  the  purchaser,  to  one  or  other  of  whom 
the  title  deeds  must,  after  satisfying  the  mortgages,  belong,  con- 
curring in  an  arrangement  for  the  payment  to  the  plaintiff,  being 
in  possession  of  the  title  deeds,  of  what  remained  unpaid  of  the 
purchase-money. " 

This  lien  was  sustained  in  Pinchain  v.  Collard,  13  Tex.  333,  in 
its  primary  facts,  literally  like  the  case  at  bar,  but  otherwise  with 
this  difference,  that  the  presumptions  indulged  in  by  the  court  in 
that  case  are  existing  facts  in  this.  Land  was  sold  and  title  con- 
veyed. A  note  for  the  purchase-money  was  given  by  the  purchaser 
direct  to  a  third  party.  The  court  says:  ^*  It  is  not  essential  that 
we  should  express  any  definite  opinion  upon  the  question  as  to 
whether  the  assignment  simply  of  a  security  taken  for  the  purchase- 
money  carries  with  it  the  vendor's  lien  or  not.  The  transaction  we 
have  to  consider  in  this  case  is  not  a  transfer  merely,  by  the  vendor, 
of  a  note  taken  by  him  for  the  purchase-money.  The  note  is  not 
given  to  the  vendor,  but  to  the  plaintiff,  in  the  first  instance.  There 
is  no  evidence  to  show  why  this  was  done,  but  the  presumption 
from  the  facts  themselves  is  that  the  vendor  agreed  that  the  plain- 
tiff should  receive  the  money,  and  the  defendant  agreed  that  he 
would  pay  it  to  the  plaintiff.  The  latter  thus  was  substituted  for 
the  vendor.  He  had,  perhaps,  advanced  the  cash  to  the  vendor 
and  thus  enabled  the  vendee  to  obtain  credit  and  perfect  the  pur- 
chase, when  otherwise  he  might,  perhaps,  have  failed,  and  to  show 
that  the  benefit  of  the  lien  was  claimed,  it  is  expressly  stated  that 
the  land  was  the  consideration  of  the  note«  Under  such  circum- 
stances, and  when  the  assignee  is  substituted  for  the  vendor,  we 
are  of  opinion  that  the  transfer  of  the  debt  passed  the  lien  of  the 
vendor  to  the  plaintiff." 

The  following  from  the  opinion  of  the  court  in  Pinchain  t.  Ccl^ 


OCTOBER  TERM,  IStS.  fiKi 


Perkins  v.  Qibsoo 


lard  is  regai'ded  as  especially  worthy  of  quotation:  *"  Whether  the 
lien  of  the  vendor  passed  by  the  mere  transfer  of  the  note  or  bond 
given  for  the  purchase-money  is  a  point  on  which  there  is  quite  a 
diversity  of  opinion.  Mr.  Dart,  in  his  Treatise  on  Vendors,  says, 
that  the  lien  is  assignable  by  parol,  and  refers  to  Dryden  v.  Frost, 
3  Myl.  &  Or.  670,  which  fully  sustains  the  conclusions  drawn  by 
the  author.  But  in  that  case  there  were  some  peculiar  circum- 
stances. The  vendor  not  only  agreed  that  the  plaintiff  should 
receive  the  sum  from  the  purchaser,  but  the  purchaser  also  agreed 
to  pay  it  to  the  plaintiff;  that  is,  he  gave  him  his  promissory  note 
for  the  amount" 

The  *^  peculiar  circumstances  "  referred  to  as  existing  in  Dryden 
V.  Frosty  not  only  exist  in  this  case,  but  it  was  further  agreed 
between  all  the  parties  that  the  vendor's  lien  should  exist  in  favor 
of  the  complainant,  and  this  agreement  was  repeatedly  recognized. 

Whether,  under  the  "  circumstances,"  the  vendor's  implied  lien 
can  be  transferred  to  third  parties,  as  well  as  whether  the  lien  exists 
at  all,  is  often,  say  many  of  the  authorities,  a  question  of  ^^  inten- 
tion." If  of  intention,  certainly,  under  the  same  circumstances, 
it  ought  to  pass  by  express  agreement.  Under  what  state  of  facts 
this  lien  can  be  asserted  by  third  parties,  other  than  those  stated 
in  the  adjudicated  cases,  has  not  been  determined,  yet  numerous 
authorities  point  to  its  possible  transfer  in  undefined  circumstances 
not  designated  in  the  particular  decisions.  13  S.  &  M.  59;  1  Story's 
Eq.  Jur.,  §§  791,  793;  10  S.  &  M.  173. 

So,  many  of  the  cases  Recognize  the  theory  that  an  assignment 
of  the  notes  for  the  purchase-money  does  not  operate  as  a  total 
exiinguishment  of  the  lien,  but  that  if  the  vendor  gets  back  the 
debt,  or  notes,  the  lien  instantly  springs  up  in  his  favor.  And  these 
cases  intimate  that  if  the  vendor  indorse  the  notes,  and  his  lia- 
bility remains,  the  lien  continues.  This  is  the  deduction  from  the 
reasoning.  36  Miss.  419;  44  id.  247;  6  How.  364;  42  Miss.  401, 
etc.,  and,  under  circumstances,  that  the  lien  may  be  enforced  by 
third  parties. 

Mr.  Story  (Eq.  Jur.,  vol.  2,  §  1227)  says:  ''  The  lien  of  the  vendor 
is  not  confined  to  himself  alone,  but  in  case  of  his  death  it  extends 
to  his  personal  representatives  (id.,  vol.  1,  §§  788-791 ;  vol.  2,  §§ 
1216,  1217).  It  may  also  be  enforced  in  favor  of  a  third  person, 
notwithstanding  the  doubts  formerly  expressed  by  Lord  Hard- 
WIOKB."    Pollexfen  v.  Moore,  3  Atk.  273  ;  Story's  Eq.  Jur.,  §  1220, 
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note.  In  the  section  last  referred  to,  Mr.  Story  says :  "  Where 
courts  of  equity  established  the  lien  as  a  matter  of  doctrine,  it  had 
the  effect  of  a  contract,  and  the  lien  was  held  to  prevail,  although, 
perhaps,  no  actual  contmct  had  taken  place."  This  quotation 
leads  to  the  remark  that,  although  the  establishment  of  this  lien 
was  declared  to  have  the  effect  of  a  contract,  yet  the  courts  have, 
in  practice,  denied  that  effect,  and  have  hesitated  in  cases  of  a  con- 
tract Although  not  precisely  in  point,  Mr.  Story  illustrates  his 
text  by  numerous  instances  where  this  lien  was  enforced  in  behalf 
of  third  parties,  mostly  by  substitution. 

An  inspection  of  Washburn  on  Real  Estate  has  failed  to  discover 
any  discussion  of  the  point  under  consideration.  A  single  section 
only  is  devoted  to  the  question  of  the  transfer  of  the  vendor's  lien. 
Eeferring  to  the  case  of  Shaggs  v.  Nelson,  supra,  and  two  or  three 
precisely  similar  cases  in  other  States  (13  Ohio,  148  ;  14  HI.  468; 
45  Penn.  St  361)  this  author  says,  vol.  2,  p.  92  (17):  "  This  lien 
does  not  arise  in  favor  of  a  third  party  who  pays  the  purchase- 
money  to  the  vendor  for  the  purchaser,  and  takes  his  notes  for  the 
same."  And  in  the  same  connection  he  adds  :  ^^  Nor  is  the  rule 
uniform  how  far  the  assignee  of  a  vendor's  claim  for  the  purchase- 
money  may  avail  himself  of  his  lien  by  way  of  security  for  the 
same." 

Of  the  rule  in  Kentucky,  Indiana  and  Alabama,  Mr.  Washburn 
says  :  ^'  It  has  been  held  in  those  States  that  the  assignment  of  a 
vendor's  claim  for  purchase-money  carries  with  it  the  vendor's  lien, 
whether  express  or  implied."  But  that  "'the  prevailing  opinion  in 
other  States  seems  to  be  that  such  a  lien  (the  implied  lien,  as  is 
supposed)  is  a  personal  one,  and  does  not  pass  by  assignment  of  the 
claim."  This  is  so,  he  says,  in  Mississippi,  **  where  the  vendor 
sells  his  note,  taken  for  the  purchase-money,  unless  a  lien  for  the 
purchase-money  is  expressly  reserved  in  the  vendor's  deed  of  the 
estate." 

These  unsatisfactory  and  imperfect  statements  are  followed  by 
numerous  references  to  adjudications  on  the  subject  in  most  of  the 
States  of  the  Union. 

Dart  on  Vendors  and  Purchasers  is  still  more  brief.  This  writer 
only  says  of  the  vendoi-'s  equitable  or  implied  lien  :  ''It  would 
appear  to  be  assignable  by  parol,"  citing  Dryden  v.  Frosty  3  Myl.  & 
Cr.670. 

The  case  of  Briggs  v.  Hill,  in  our  own  courts^  is  familiar  to  the 
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profession.  Brooks  sold  and  conrejed  to  Hill  a  tract  of  land, 
taking  the  purchaser's  note  for  the  purchase-money.  This  note, 
by  simple  indorsement,  passed  through  sereral  hands,  and  in  due 
course  of  trade  became  the  property  of  the  complainants,  who, 
failing  to  collect  the  same  by  a  suit  at  law,  filed  their  bill  in  equity, 
asking  to  have  the  benefit  of  the  Tender's  lien.  That  case  has 
been  understood  as  laying  down  the  rule,  since  firmly  adhered  to, 
that  the  vendor's  lien  for  the  purchase-money  of  land  sold  and  . 
•conyeyed  does  not  pass  to  his  assignee  of  the  notes  given  for  the 
payment  of  such  purchase-money.  The  judgment  of  the  court  in 
that  case  is  pronounced  in  this  cautious  language  :  ^*  That  an 
implied  equity,  even  if  the  subject  of  transfer,  of  bargain  and 
fiale,  cannot  be  assigned  by  implication."  It  will  be  observed  that 
tne  court  was  careful  not  to  declare  this  lien  untransferable,  or 
that  it  might  not  be  transferred  by  express  agreement 

If  understood,  two  rules  only  are  established  as  to  the  assign* 
ment  of  the  vendor's  lien  in  this  State  :  (1)  That  the  mere  transfer 
of  a  note  for  the  purchase-money  by  the  vendor  does  not  transfer 
the  lien  where  title  is  passed ;  or,  in  the  language  of  the  court, 
just  quoted,  an  implied  equity  cannot  be  assigned  by  ^*  implica- 
tion ;"  but  (2)  when  bond  for  title  only  is  given,  the  transfer  of 
a  note  for  the  purchase-money  carries  with  it  the  vendor's  lien. 
And  in  this  connection  it  may  not  be  unimportant  to  record  and 
concede  the  manifest  difference  between  an  implied  lien  or  lien 
by  implication,  and  an  equitable  mortgage.  2  Washb.  on  Beal 
Prop.  87  (9).  Although  the  former  is  treated  in  the  light  of  the 
latter  to  some  extent,  yet  one  is  "created,"  while  the  other  is 
"raised."  Id.  83  (1) ;  6  How.  368.  Willard  on  Be^l  Estate,  114, 
says  :  "The  lien  of  the  vendor  for  the  purchase-money  is  analo* 
gous  to  an  equitable  mortgage,"  but  makes  no  allusion  to  its 
transfer. 

The  origin  of  the  vendor's  lien  by  implication  is  the  subject  of 
speculation,  and  the  courts  differ  in  their  account  of  it.  And  they 
are  less  agreed  on  the  reasons  opposed  to  its  transfer.  The  study  of 
the  case  at  bar  has  induced,  in  the  mind  of  the  writer,  these  indi- 
vidual impressions  for  the  expression  of  which  he  is  alone  respon- 
sible :  1.  That  the  reasons  assigned  against  the  transfer  or  assign- 
ment, by  contract,  of  the  vendor's  lien  by  implication,  are  wholly 
unsatisfactory  to  him,  and  he  had  met  with  no  convincing  argu- 
ment why  this  lien  should  not  be  as  available  in  the  hands  of 
Vol.  XXIV— 88 
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assignees  and  third  parties,  as  that  subvendees,  with  notice,  take 
the  land  subject  thereto.  The  rule  in  Kentucky  is  sustained  by 
the  courts  of  a  minority  of  the  States,  it  is  true,  but  the  present 
impression  of  the  writer  is,  that  it  is  founded  in  the  better  reason 
and  equity.  2.  Although  differing  slightly  in  their  facts,  I  now, 
after  this  investigation,  see  no  substantial  difference  in  principle 
between  the  case  at  bar  and  that  of  Russell  v.  Wati,  supra.  Both, 
after  all,  rest  in  parol,  and  Green  in  this  is  as  much  a  seller  and 
vendor  as  Russell  in  that.  See  Liiidsey  v.  Bates,  42  Miss.  397  ; 
Fonda  v.  JoneSy  id.  792  ;  Campbell  v.  Henry,  45  id.  326  ;  Davis  v. 
Pierce^  MSS.  Op.  in  all  respects  like  that  of  Russell  v.  Watt,  supra; 
Oillespie  v.  Smithy  MSS.  Op.,  Book  K,  p.  31 ;  Stratfon  v.  Gold,  40 
Miss.  778  ;  Eskridge  v.  M*Clure  &  Walker ^  2  Yerg.  84,  approved  in 
6  How.  362,  and  others.  There  are  numerous  adjudications  by  our 
own  courts  with  reference  to  the  vendor's  lien  ;  but  as  far  as  at  pres- 
ent advised,  only  the  above  have  any  bearing  upon  the  case  at  bar. 
The  court  is  understood  to  be  agreed,  following  more  particu- 
larly the  case  of  Pinchain  v.  Oollard,  supra,  that  upon  the  bill,  as 
it  now  stands,  the  vendor^s  lien  in  this  case  should  be  upheld.  It 
follows  that  the  decree  sustaining  the  demun*er  must  be  reversed, 
which  is  accordingly  ordered,  with  leave  to  respondent  to  answer 
in  forty  days  from  this  date. 

Decree  reversed. 


Jones  v.  State. 

(61  Miss.  718.) 
Criminal  law^TnalSerUence — Pro6Mding  on. 

It  is  not  necessary  that  a  prisoner  convicted  of  a  felony,  not  capital,  shoald  be 
asked  before  judgment  what  he  has  to  say  why  sentence  should  not  be  pro- 
nounced against  him.* 

INDICTMENT  and  conviction  for  grand  larceny.  The  court 
sentenced  the  prisoner  to  four  years  in  the  penitentiary  with- 
out asking  him  if  he  had  any  thing  to  say  why  sentence  ought  not 
to  be  pronounced.  The  correctness  of  this  proceeding  was  the  only 
question  of  general  interest  considered  by  this  court. 

•  See,  also,  Stotev.  Taylw,  21  Am.  Rep.  681;  conWfi,  MvXUn  r.  Slate,  6  Id.  6BL 
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J,  W.  Jenkins,  for  plaintiff  in  error. 

0.  E,  Harris,  Attorney-General,  for  State. 

Tarbell,  J.  [After  deciding  qnestiona  not  of  general  interest] 
Finally,  the  rule  declared  in  Edwards  v.  The  State,  47  Miss.  584, 
is  sought  to  be  applied  in  all  cases  of  felony.  In  response  to  this 
appeal,  this  subject  his  been  again  fully  reviewed,  and  the  practice 
is  not  found  to  be  uniform. 

From  the  lauguage  of  Chitty  (Or.  Law,  vol.  1,  pp.  699-701),  it 
is  inferable  that  the  accused  in  all  grades  of  felony,  after  convic- 
tion and  before  sentence,  is  asked  if  he  has  any  thing  to  say  why 
the  judgment  of  the  court  shall  not  be  pronounced;  but  it  seems 
to  be  certain,  that  it  is  required  only  in  certain  capital  cases.  4  Bl. 
Com.,  ch.  28;  id.,  ch.  29;  3  Stephen's  Com.,  p.  9,  note  (n);  4  id.,  ch. 
23,  p.  436,  note  (b);  Rose.  Cr.  Ev.  208,  citing  the  statute  regulat- 
ing the  practice,  4  Geo.  IV,  ch.  48. 

The  adjudications  are  conflicting  in  Georgia.  Qrady  v.  TheState^ 
11  Ga.  263;  Sarah  v.  Hie  State,  28  id.  676.  In  the  former  of 
these  cases,  the  practice  was  held  to  be  proper,  on  conviction  upon 
a  capital  charge;  but  in  the  latter  and  later  case  it  is  held  not 
fatal,  although  the  sentence  was  death.  The  practice  was  repu- 
diated in  People  v.  Stuart,  4  Cal.  218.  In  New  Jersey  it  is  held 
that  the  inquiry  of  the  prisoner,  and  the  record  of  it,  are  necessary 
in  capital  cases,  and  in  these  only.  West  v.  The  State,  2  Zabr.  212. 
In  The  State  v.  Ball,  27  Mo.  324,  the  court  say:  '^  In  capital  cases, 
the  record  should  show  that  the  prisoner  was  present  when  the 
verdict  is  rendered,  and  that  he  was  asked,  before  judgment  pro- 
nounced, if  he  has  any  thing  to  say  why  sentence  of  death  should  not 
be  passed.  In  England,  this  is  considered  necessary  even  in  cler- 
gyable felonies;  but  no  decisions  have  been  found  in  that  country 
where  the  omission  of  the  allocution  alone  is  held  fatal  except  in 
cases  of  high  treason.  ♦  *  Whether,  under  our  practice,  it 
would  be  necessary  to  reverse  a  judgment  in  a  capital  case  because 
of  the  omission  on  the  record  of  what  is  termed  the  allocution,  or 
the  formal  address  of  the  judge  to  the  prisoner,  asking  him  why 
sentence  should  not  be  pronounced,  when  the  record  shows  that  he 
was  present  during  the  whole  trial  and  at  the  rendition  of  the  ver- 
dict and  judgment,  and  that  he  filed  his  motion  for  a  new  trial 
and  in  arrest  of  judgment,  it  is  not  necessary  in  this  case  to  deter- 
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mine.  The  reason  given  for  the  importance  attached  to  this  form 
in  England  is^  that  the  revising  court  may  see  that  the  prisoner 
had  an  opportunity  of  moving  in  arrest,  or  of  pleading  a  pardon. 
It  would  not  be  material  here,  whether  a  pardon  was  produced 
before  or  after  judgment,  as  no  attainder  or  other  consequences 
result  from  a  capital  conviction  here,  which  a  pardon  even  after 
judgment  may  not  remove.'* 

Hand,  J.,  in  Safford  v.  The  People,  1  Park.  Or.  474,  after 
citing  several  English  authorities,  says:  ^^  Most  of  the  cases  above 
cited  were  upon  convictions  for  treason,  but  the  principle  is  the 
same;  and  the  reason  stated  in  all  the  books  is,  that  the  prisoner 
may  have  a  pardon  to  plead  or  he  may  move  in  arrest  of  judgment; 
and  neither  Chitty  nor  Blackstone  make  any  distinction.  The 
former  says,  it  is  indispensably  necessary,  even  in  clergyable  felo- 
nies. The  practice  has  its  foundation  in  good  sense  and  common 
justice,  and  the  principle  certainly  applies  to  all  cases  of  felony." 
For  an  explanation  of  the  term  '' clergyable  felonies,"  and  for  an 
enumeration  of  the  crimes  embraced  therein,  see  Bl.  Com.  and 
Stephen's  Com.,  supra;  Bouv.  L.  Die,  title.  Benefit  of  Clergy; 
BurrilFs  L.  Die,  same  title.  With  reference  to  the  practice  under 
consideration,  it  is  said,  in  Sarah  v.  ITie  State,  supra,  that  ''the 
ancient  practice  was  for  the  court  to  call  on  the  prisoner,  if  he  or 
she  had  any  thing  to  say  why  sentence  should  not  be  passed.  It 
originated  at  a  time  when  prisoners  were  not  allowed  the  benefit 
of  counsel,  and  when  the  court  was  counsel  for  the  prisoner,  so  far 
as  to  see  that  he  was  deprived  of  no  legal  right  Besides,  the 
benefit  of  clergy  was  also  allowed;  and  at  this  stage  it  was  claimed. 
*  *  Our  Penal  Code  prescribes,  with  some  minuteness,  the 
formula  to  be  observed  in  the  trial  of  criminal  cases.  No  allusion 
is  made  to  this  ancient  ceremony.  Prisoners,  represented  by 
counsel,  as  they  now  are,  lose  no  right  by  the  omission.  One  of 
the  reasons  assigned  in  the  books  for  the  observance  of  the  prac- 
tice is,  that  a  motion  may  be  made  in  arrest  of  judgment  These 
motions  are  made  daily,  and  always  before  the  prisoner  is  called  up 
to  be  sentenced." 

While  concurring  in  the  sentiment  of  Kakd,  J.,  quoted  supra, 
that  this  practice  ''  has  its  foundation  in  good  sense  and  common 
justice,"  and  recommend  its  observance  in  all  grades  of  felony,  we 
are  disposed  to  enforce  it  in  capital  cases  only. 

JudgmsfU  affirmed. 
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Mabtik  V.  DiX. 

(Se  Miss.  68.) 

Municipai  corporations — Power  of  legislature  over  boundaries  of — Oonstitu- 

Honallaw. 

,  In  the  absence  of  express  constitutional  limitation,  legislative  power  over 
the  boandaries  of  municipal  corporations  is  unlimited. 
A  statute  extended  the  boundaries  of  a  city  so  as  to  include  farming  land. 
Held,  constitutional,  although  the  extension  was  wholly  unnecessary  and 
unreasonable  and  made  only  to  enable  the  city  to  tax  the  owner  of  the  land 
covered  by  the  extension. 

A  CTION  for  an  injunction  to  restrain  Diz,  tax  assessor,  and 
j\^  others  from  collecting  a  municipal  tax.  The  opinion  states 
the  case. 

Martin  S  Lanier  Wincjieater  <i  North,  and  Potter  <&  Green^ 
for  appellant 

T.  Otis  Baker,  for  appellee. 

Chalmers,  J.  The  bill  is  filed  to  enjoin  and  restrain  the  col- 
lection of  a  municipal  tax  assessed  against,  and  claimed  to  be  due 
by,  complainant  to  the  city  of  Natchez.  It  alleges  that  complain- 
ant resides  in  the  country,  at  a  distance  from  the  city  of  Natchez, 
and  that  his  residence  was  there  fixed  with  a  view  to  the  enjoy- 
ment of  the  pleasures  of  a  country  life,  and  to  avoid  the  dust  and 
noise,  as  well  to  escape  the  burdens  of  taxation  incident  to  a  city 
life;  that  his  residence  and  property  is  more  than  a  quarter  of  a 
mile  distant  from  the  incorporated  limits  of  the  city,  as  the  same 
have  been  established  and  defined  for  a  great  number  of  years;  but 
that  on  17th  of  April,  1871,  the  charter  of  the  city  was  amended 
by  act  of  the  legislature,  whereby  the  boundaries  of  the  city  were 
extended  one-half  mile  in  all  directions  save  on  that  side  of  the 
city  washed  by  the  waters  of  the  Mississippi  river;  that  by  this 
enlargement  of  the  city  limits  the  residence  and  lands  of  com- 
plainant was  embraced  therein. 

It  is  charged  that  this  change  in  the  corporate  limits  was  unnec- 


66:^  MISSISSIPPI, 


Martin  v.  Diz. 


essury  and  uncalled  for  by  the  wants  or  wishes  of  the  inhabitants, 
either  within  or  without  the  old  limits,  and  was  dictated,  above 
all,  by  a  corrupt  desire  to  subject  to  city  taxation  the  property 
situated  in  the  country  contiguous  thereto.  It  is  alleged  that  the 
city  of  Natchez  has  been  steadily  declining  in  population  and  busi- 
ness for  the  last  fifteen  years,  with  every  prospect  of  a  continuance 
in  such  decline;  that  there  were,  previous  to  tlie  enlargement  of  its 
corporate  area,  very  large  bodies  of  land  embraced  therein  which 
were  wholly  unoccupied  by  streets,  houses,or  squares,  and  these  unoc- 
cupied portions  are  increasing  rather  than  diminishing.  It  is  repre- 
sented that  complainant's  property  is  wholly  used  by  him  as  a  resi- 
dence, with  the  usual  lots,orchards,gardens  and  yards  properly  apper- 
taining to  a  country  home,  and  that  the  portion  not  so  occupied  is 
a  cotton  farm,  and  that  no  part  of  it  has  ever  been  mapped  oS.  or 
platted  by  him  into  town  lots,  with  a  view  to  sale  as  such,  nor  does 
he  contemplate  such  action;  that  his  residence  is  six  hundred  yards 
distant  from  any  street,  and  one  mile  distant  from  any  police  sta- 
tion, fire  engine-house,  or  gas  lamp,  so  that  he  has  not  received, 
and  in  the  nature  of  things  cannot  receive,  any  benefit  from  the 
municipal  government  save,  perhaps,  the  right  to  vote  in  charter 
elections,  which  he  freely  disclaims  and  would  gladly  surrender. 
It  is  shown  that  the  municipal  taxes  assessed  against  him  are  $225, 
and  the  prayer  is  that  their  collection  be  enjoined.  There  was  a 
demurrer  to  the  bill  for  the  want  of  equity,  which  was  sustained, 
and  the  bill  dismissed. 

Complainant's  bill  is  based  on  the  idea  that,  while  it  is  compe- 
tent for  the  legislature  to  incorporate  cities  and  towns,  and  to  fix 
and  define  their  boundaries,  such  legislative  action  must  be  con- 
fined to  the  bonajide  exercise  of  the  power;  and  that  it  cannot,  by 
an  arbitrary  and  causeless  or  corrupt  abuse  of  the  power,  declare 
that  to  be  a  portion  of  a  city  or  town  which  in  fact  is  agricultural 
land,  wholly  disconnected  with  the  city,  and  in  no  manner  needful 
or  useful  to  its  government  or  its  occupation.  It  rests  upon  the 
assumption  that  such  legislation  is  unconstitutional,  if  not  to  the 
full  extent  of  rendering  the  extension  of  the  city  limits  nugatory, 
at  least  in  so  far  as  it  seeks  to  authorize  the  imposition  of  munici- 
pal taxes  on  the  property  improperly  embraced.  Such  taxation  is 
said  to  infringe  that  clause  of  the  Constitution  of  the  United  States 
which  provides  that  **  no  person  shall  be  deprived  of  life,  liberty, 
Cft  property  without  due  process  of  law,  nor  shall  private  property 
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be  taken  without  just  compensation."  It  is  also  said  to  be  obnox- 
ious to  the  like  provision  in  our  own  Bill  of  Kights,  and  also  to  the 
10th  clause  of  said  instrument,  which  provides  that  *' private  prop- 
erty shall  not  be  taken  for  public  use  except  upon  due  compensation 
first  being  made  to  the  owner  or  owners  thereof,  in  a  manner  to  be 
provided  by  law."  So  far  as  the  clause  quoted  from  the  Constitu- 
tion of  the  United  States  is  concerned,  it  is  well  settled  that  it  is  a 
limitation  upon  the  power  of  the  Federal  government  alone,  and 
does  not  apply  to  the  several  States.  Barron  v.  Mayor  of  Baltimore, 
7  Peters,  247. 

The  inhibition  in  our  Bill  of  Rights  against  the  deprivation 
of  property,  except  by  due  process  of  law,  doubtless  applies  as 
well  to  the  legislative  as  to  the  judicial  departments  of  the  gov- 
ernment, but  in  a  much  more  restricted  and  wholly  different 
sense. 

As  regards  judicial  proceedings,  and  as  applicable  to  private  con- 
troversies, it  means  that  the  citizen  shall  not  be  divested  of  his  prop- 
erty except  after  some  legal  inquiry,  conducted  according  to  forms 
of  procedure  established  by  a  general  law,  applicable  to  a 
class  of  cases  in  which  the  particular  case  may  be  said  to  fall. 
Cooley's  Const.  Lim.  365,  and  notes.  With  regard  to  the  legislative 
department,  it  certainly  means  that  every  thing  shall  not  be  taken 
as  a  law,  merely  because  it  has  passed  through  the  forms  of  enact- 
ment, and  that  it  is,  therefore,  incompetent  for  the  legislature,  by 
acts  of  attainder,  or  bills  of  pains  and  penalties,  or  of  confiscation, 
or  in  any  other  mode,  to  take  one  man's  property  and  give  it  to 
another,  or  transfer  it  to  the  State. 

It  does  not  mean,  however,  that  the  validity  of  a  law  is  to  be  tested 
by  any  form  of  procedure  other  than  those  prescribed  in  the  Consti- 
tution for  the  enactment  of  legislation,  but  rather  by  the  general 
principles  of  civil  liberty  and  constitutional  power  established  by 
the  organic  law. 

Due  process  of  law,  therefore,  will  in  each  particular  case  mean, 
as  applicable  to  legislative  acts,  such  exertion  of  the  legislative 
will  as  is  sanctioned  by  the  settled  maxims  of  our  jurisprudence, 
and  not  specially  prohibited  by  the  Constitution.  Cqoley's  Const. 
Lim.,  ch.  11;  Potter's  Dwarris  on  Stai,  contra,  ch.  15.  Whether 
this  provision  applies  at  all  to  questions  of  taxation,  and  if  so,  to 
what  extent,  is  most  ably  and  exhaustively  discussed  in  the  case  of 
Griffin  v.  Mixon,  38  Miss.  424,  both  in  the  opinion  of  a  majority 
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of  the  coarty  aud  in  the  dissenting  opinion  of  Mr.  Justice  Handy. 
We  must  say  that  we  think  the  views  announced  in  the  dissenting 
opinion  better  supported,  both  upon  reason  and  authority. 

However  this  may  be,  it  is  impossible  to  see  how  the  mere  annex- 
ation of  complainant's  property  to  the  city  limits  can  be  said  to  vio- 
late the  clause  of  the  Constitution  under  consideration. 

Whether  the  mode  of  taxation  therefore  adopted  by  the  municipal 
government  would  fall  beneath  the  condemnation  of  the  clause,  could 
only  be  ascertained  by  a  consideration  of  the  machinery  devised 
for  its  enforcement  There  are  no  complaints  nor  allegations  on 
this  subject  contained  in  the  bill.  We  cannot  hold  that  the  mere 
extension  of  the  city  boundaries  and  the  consequent  liability  to 
municipal  taxation  thereby  imposed  upon  complainant's  lands  con- 
stituted a  deprivation  of  his  property  without  due  process  of  law. 

Are  these  acts  liable  to  the  reproach  of  taking  ^'private  prop- 
erty for  public  use  without  due  compensation?  "  This  provision  of 
our  Constitution  's  contained  substantially  in  those  of  every  State 
in  the  Union,  and  has  been  the  subject  of  repeated  adjudications. 
While  the  decisions  are  to  some  extent  conflicting,  we  think  the 
better  view  is  that  it  has  no  reference  to  the  taxing  power  of  the 
State,  but  to  the  exercise  of  the  right  of  eminent  domain. 

Both  of  these  great  fundamental  powers  spring  from  the  sover- 
eignty inherent  in  every  independent  government,  but  they  are 
quite  different  in  their  attributes  and  mode  of  exercise.  By  virtue 
of  its  ultimate  sovereignty  over  its  own  territory,  every  independ- 
ent nation  may  at  pleasure  cede  away  a  portion  of  that  territory  to 
a  foreign  power.  A  fortiori  it  may  appropriate  it  to  its  own  use. 
This  power  of  cession  to  a  foreign  country  is  prohibited  to  the 
States  of  our  Union  by  the  Federal  compact,  but  the  right  to  appro* 
priate  its  own  territory  to  public  use  remains  intact,  limited  only  by 
clauses  in  their  several  Constitutions,  similar  to  the  one  under  discus- 
sion, providing  that  the  private  owner  shall  be  compensated  therefor. 

In  taking  the  property  of  the  citizen  for  its  own  use,  the  State 
exercises  what  is  known  as  the  right  of  eminent  domain. 

It  is  evident,  therefore,  that  the  clause  of  the  Constitution  undei 
review  applies  to  this  power. 

Does  it  apply  also  to  the  power  of  taxation?  In  imposing  taxes, 
can  the  State  be  said  to  take  the  property  of  the  citizen  for  pub- 
lic use  ?  In  one  sense  perhaps  it  may,  but  not,  we  think,  in  the 
and  common  acceptation  of  the  words. 
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If  taxation  is  the  taking  of  private  propei;t7  for  public  use^ 
and,  therefore,  mast  necessarily  be  accompanied  by  compensation^ 
this  latter  is  received  only  in  the  protection  which  government 
gives  to  life  and  property,  and  to  the  increased  value  of  the  lat- 
ter by  reason  of  that  protection.  But  it  is  held  in  this  State  that 
under  the  clause  of  the  Constitution  under  consideration,  the  com- 
pensation must  be  in  money,  and  nothing  else  will  meet  the  require- 
ments of  the  organic  law.  JV.  0.  £  J.  R,  R.  Co,  v.  Jfoyc,  30  Miss, 
374 ;  horn  v.  Miss.  C.  R,  R.  Co.,  36  id.  300 ;  Brown  v.  BeatUj,  34  id, 
227. 

It  is  also  held  in  the  same  cases  that  the  compensation  must  be 
paid  or  tendered  in  advance,  yet  in  most  cases  of  taxation  for  pub' 
lie  works  the  collection  of  the  tax  precedes  the  inauguration  of 
the  work.  It  would  seem,  therefore,  that  if  this  clause  of  the  Con- 
stitution applies  to  the  exercise  of  the  taxing  power,  the  construc- 
tion of  it  as  settled  in  this  State  is  constantly  violated,  and  must, 
in  the  nature  of  things,  continue  to  be  perpetually  violated  in  the 
future.  It  is,  however,  expressly  decided  {Carmack  v.  Williams, 
27  Miss.  209)  that  this  clause  does  not  apply  to  the  taxing 
power. 

It  seems  settled  also,  we  think,  by  whai  we  regard  as  the  weight 
of  authority,  in  other  States,  that  the  requirements  of  compensa- 
tion to  the  owner  for  property  taken  is  not  a  limitation  upon  the 
exercise  of  that  power.  Potter's  Dwarris  on  Stat.  400,  and  cases 
cited  ;  Cooley's  Const.  Lim.  497,  498,  and  cases  cited  ;  Cooley  on 
Taxation,  430,  and  cases  cited. 

There  are  a  series  of  cases  in  several  of  the  States  holding  a  dif • 
ferent  view  from  that  here  announced.  In  Iowa,  Kansas,  Kentucky 
and  Nebraska,  there  are  quite  a  number  of  cases,  strikingly  analo- 
gous  to  the  one  at  bar,  in  which  the  relief  here  prayed  for  .was 
granted.  They  are  much  pressed  on  our  attention  by  counsel, 
and  it  is  quite  evident  that  they  afforded  the  ground-work  for  this 
appeal  for  judicial  interposition  against  legislative  injustice. 

These  cases  hold  that  while  the  enlargement  of  municipal  bound- 
aries, and  the  consequent  imposition  of  municipal  taxes  upon  the 
property  of  unwilling  citizens,  is  not  ordinarily  such  a  taking  of 
private  property  for  public  use  as  violates  the  Constitution,  yet  it 
may  so  operate  if  the  extension  is  unreasonable  and  embraces  ter- 
ritory not  needed  for  building  or  population,  and  which  is  held  by 
the  owners,  not  for  sale  or  use  as  city  lots,  but  purely  for  agricul- 
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tural  or  horticultural  purposes.     15  B.  Monr.   491  ;   17  id.  37  ;  2 
Mete.  553  ;  1  Neb.  16  ;  8  Iowa,  82 ;  13  id.  86  ;  16  id.  272 ;  20  id.  282. 

We  have  given  to  these  decisions  the  consideration  that  the 
importance  of  the  principles  and  the  high  character  of  the  tribu- 
nals announcing  them  demand  at  our  hands,  but,  however  strongly 
impressed  with  their  natural  justice  and  equity,  we  cannot  consent 
to  follow  them  as  affording  ground  for  judicial  annulment  of  legis- 
lative action. 

Municipal  corporations  are  mere  creatures  of  legislative  will, 
established  or  abolished  at  the  pleasure  of  that  body  in  which  the 
legislative  power  resides,  as  its  conception  of  the  interest  of  the 
State  demands. 

In  their  creation  or  abolishment  the  legislature  is  under  no  legal 
compulsion  to  consult  the  wishes  of  the  inhabitants  of  the  munic- 
ipality, however  much  wise  statesmanship  and  natural  justice  may 
dictate  such  a  course.  Their  charters  are  altered  or  repealed,  and 
their  boundaries  contracted  or  enlarged  at  the  will  of  the  general 
assembly,  either  with  or  without  the  consent  of  the  persons  affected 
thereby,  as  the  legislature  may  see  fit.  In  the  absence  of  some 
specific  constitutional  limitations  the  power  of  the  legislative 
department  in  this  regard  is  absolute,  and  uncontrollable  by  the 
courts.  Cooley's  Const.  Lim.  118  ;  Dill,  on  Mun.  Corp.,  §§  23-30, 
and  cases  there  cited. 

Most  of  the  cases  relied  on  by  appellant  recognize  the  force 
of  these  views,  which  are  not,  indeed,  anywhere  seriously  disputed, 
but  they  undertake  to  draw  a  distinction  between  the  power  of  the 
legislature  to  create  municipal  corporations,  and  the  right  to  dele- 
gate to  these  bodies  the  power  of  taxation.  It  is  said  that  the  courts 
may  not  restrict  the  one,  but  may  control  the  other.  Hence  it  is 
asserted  that,  while  recognizing  the  power  of  the  general  assembly 
to  prescribe  such  boundaries  as  it  chooses  for  cities  and  towns,  the 
courts  will  limit  the  exercise  of  the  taxing  power  of  these  local  gov- 
ernments within  such  boundaries,  inside  the  lines  of  incorporation, 
as  to  exclude  from  its  operation  all  property  not  benefited  by  the 
municipal  government.  Thus  it  is  said  that  the  courts  will  examine 
city  maps  and  surveys,  and  hear  proof  as  to  the  location  and  uses  of 
the  particular  property  in  question,  and  if  it  appears  that  the  pro- 
posed extension  of  the  corporate  limits  embraces  lands  exclusively 
used  for  agricultural,  horticultural,  or  raining  purposes,  the  impo- 
sition of  municipal  taxes  thereon  will  be  enjoyed. 
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These  decisions  have  all  been  made  upon  cases  arising  under 
amendments  to  charters  and  extensions  of  limit& 

No  distinction  is  perceived  by  us  between  an  old  and  a  new 
charter  in  this  respect. 

Complainant  asserts  in  his  bill  in  this  case  that  there  are,  within 
the  limits  of  the  old  incorporation  of  the  city  of  Natchez,  several 
hundred  acres  of  land  wholly  unnecessary  to,  and  unused  for  any 
urban  purpose  whatever,  neither  mapped  off  into  lots,  nor  inter- 
sected by  streets.  May  the  owners  of  this  property  enjoin  the 
imposition  of  any  municipal  taxes  thereon  ?  If  not,  what  different 
principle  authorizes  complainant  to  do  so  ?  But  if  they  may,  are 
the  courts  to  enter  into  perpetual  inquiries  as  to  what  benefit  is 
received  by  each  and  every  inhabitant  of  an  incorporated  town  from 
the  local  government  thereof  ? 

No  principle  could  be  more  dangerous,  and,  in  judicial  inquiry, 
more  uncertain  and  unsatisfactory.  The  advantages  derived  from 
an  urban  government  ai*e  frequently  difficult  to  point  out,  and  may, 
indeed,  be  wholly  illusory. 

It  is,  for  instance,  quite  fashionable  in  this  State  to  incorporate, 
under  high-sounding  names,  every  collection  of  a  half-dozen  houses 
erected  at  the  intersection  of  country  cross-roads.  The  limits  of 
these  fictitious  towns  and  cities  frequently  embrace  quite  an  exten- 
sive area  of  land.  No  advantage  visible  to  the  eye  is  thereby  con- 
ferred upon  the  property  or  its  owners.  Neither  streets,  nor  side- 
walks, nor  gas-lights,  nor  water-works  greet  the  traveler,  or  minister 
to  the  comfort  of  the  inhabitants.  Shall  the  courts,  therefore, 
declare  that  the  legislature  has  violated  the  organic  law  in  their 
creation,  or  enter  upon  an  investigation  as  to  the  amount  of  bene- 
fit received  by  each  particular  piece  of  property  embraced  therein? 

Admitting,  as  the  decisions  relied  on  by  complainant  do,  the 
power  of  the  legislative  assembly  to  organize  those  inferior  local 
governments,  and  to  delegate  to  them  the  power  of  taxation  for 
municipal  purposes,  we  are  unable  to  perceive  any  sound  principle 
which  can  authorize  the  courts  to  sit  in  judgment  upon  this  legis- 
lative will,  and  to  declare  what  property  ought,  and  what  ought 
not,  to  have  been  included  within  the  corporate  boundaries,  or  to 
say  what  property  so  embraced  shall,  and  what  shall  not,  bear  the 
burdens  of  the  local  government.  The  assumption  of  such  power 
by  the  courts  we  regard  as  alike  unsound  in  theory  and  dangerous 
in  practice. 
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Mr.  Gooley,  alluding  to  this  class  of  decisions^  after  stating  the 
conclusions  reached  in  them,  remarks  that  '^  it  woald  seem  as  if 
there  must  be  great  practical  difficulties,  if  not  some  of  principle, 
in  making  this  disposition  of  such  a  case."  Cooley's  Const  lioL 
501,  note. 

While  the  practical  difficulties  alluded  to  by  Judge  Coolet  seem 
to  us  so  grave  as  to  be  in  effect  insurmountable,  we  will  not  saj 
that  a  case  may  not  arise  which  would  call  for  judicial  interposi- 
tion— as,  for  instance,  if  the  limits  of  a  town  or  village  were  so 
extended  as  to  embrace  an  entire  county,  or  a  circumference  of 
ten  miles.  Without  undertaking  to  say  what  would  be  our  decis- 
ion in  such  a  case,  we  prefer  to  confine  ourselves  to  the  case  in 
hand,  and  to  declare  that  we  cannot  undertake  to  enjoin  the  legis- 
lative will  in  this  case,  because  it  has  seen  hi  to  extend  the  limits 
of  the  city  of  Natchez  six  hundred  yards  further  than  seems  ix> 
have  been  demanded  by  the  circumstances  of  the  city,  or  by  the 
wishes  of  the  inhabitants  within  or  without  its  original  boundaries. 
The  relief  for  the  injustice  thereby  done,  if  any  has  been  done;, 
must  be  found  at  the  ballot-box — operating  on  the  legislature-^ 
and  not  through  the  courts.  It  is  not  for  us  to  define  the  limits 
of  legislative  discretion,  nor,  in  the  absence  of  constitutional  inhi- 
bition, to  declare  laws  void,  because  in  our  opinion  they  are  morally 
wrong  or  practically  unjust.  Goole/s  Const  Lim.  168, 172, 182 ; 
Potter's  Dwarris,  368,  369. 

Let  the  decree  dismissing  the  bill  be  affirmed. 


HOLLT  SpBIKOS  SAYIlfl^GS  AND   IkSUBAKOB  CoHPAKY  Y.  SuPBB- 

VI80BS  OP  Mabshall  Countt. 

(52  Miss.  281.) 

T(ix  —  Conversion  of  property  into  United  States  bonds  with  intent  to  escape 

taxes, 

• 

A  bank,  shortly  before  the  legal  day  for  assessment  of  taxes,  and  with  the 
intent  to  escape  such  tax,  converted  its  capital  stock  into  United  States 
bonds  not  taxable.  Soon  after  the  day  of  assessment  the  bank  sold  the 
bonds  and  reconverted  its  capital  stock.  Held,  that  the  capital  stock  was 
taxable  by  the  State  * 

*  See  StUweU  v.  Corwin^  28  Am.  Rep.  672. 
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ACTION  against  the  Holly  Springs  Savings  and  Insarance  Com- 
pany to  recover  a  tax  on  the  capital  stock  of  such  company. 
Defense,  that  at  the  time  when  the  taxes  were  assessed  the  capital 
stock  of  said  company  was  all  invested  in  United  States  honds, 
which  were  not  taxable. 

The  law  required  the  company  to  make  out  and  deliver  a  list 
"  of  all  taxable  property  of  which  it  was  possessed  on  the  Ist  day 
of  January  preceding." 

It  appeared  in  evidence  that  the  company,  in  December,  1872, 
invested  all  its  capital  stock,  beside  real  estate,  in  United  States 
bonds,  and  that  on  the  18th  day  of  January  the  bonds  were  sold 
And  the  capital  reconverted  into  money.  This  was  done  for  the 
admitted  purpose  of  escaping  taxation. 

The  court  below  held  the  company  liable  for  the  tax. 

Walter  d  Scruggs^  for  plaintiff  in  error. 

Featherstofiy  Harris  &  Watson,  for  defendant  In  error. 

Chalmebs,  J.  The  Holly  Springs  Savings  and  Insurance  Com- 
pany seeks  to  escape  payment  of  taxation  on  $32,000  of  its  cap- 
ital stock  upon  the  ground  that  the  same  was,  on  the  Ist  of  Jan- 
nary,  1873,  invested  wholly  in  United  States  treasury  notes  and 
bonds,  which  are  non -taxable.  By  the  law  then  enforced  taxes 
were  to  be  assessed  upon  all  property  subject  to  taxation  held  by 
the  owner  on  the  1st  day  of  January  preceding  the  assessment.  It 
fieems  in  the  case  at  bar  to  have  been  established,  to  the  satisfac- 
tion of  the  board  of  supervisors,  and  of  the  Circuit  Court  on  appeal, 
and  to  our  own  satisfaction,  that  the  investment  in  the  government 
securities  was  made  by  the  savings  institution  a  few  days  before  the 
1st  day  of  January,  for  the  express  purpose  of  avoiding  taxation,  and 
that  these  securities  were,  a  few  days  after  the  1st  day  of  January, 
reconverted  into  current  funds,  and  re- embarked  in  the  business  of 
the  concern,  to  wit,  the  buying  and  selling  of  exchange,  the  dis- 
counting of  notes,  and  the  other  usual  transactions  of  such  insti- 
tutions. The  question  presented  is,  therefore,  whether  a  banking 
institution  can  avoid  taxation  by  an  investment  of  its  means  in  the 
non-taxable  securities  of  the  government,  where  it  is  admitted  and 
satisfactorily  established  that  such  investment  was  neither  intended 
to  be  permanent  nor  to  continue  until  the  interest  or  the  will  of  its 
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managers  shoald  dictate  a  change,  but  with  the  sole  intention  of 
escaping  taxation,  and  with  the  predetermined  purpose  of  recon- 
verting its  means  as  soon  as  practicable  after  the  day  of  assess- 
ment 

It  is  perhaps  possible  that  the  case  at  bar  may  be  made  to  rest 
upon  narrower  grounds,  and  can  be  disposed  of  without  settling 
the  main  question  presented  by  the  record. 

If  the  tax  imposed  by  the  statute  can  be  considered  as  in  the 
nature  of  a  privilege  tax,  or  as  a  royalty  upon  the  franchise,  it  may 
be  held  valid,  regardless  of  the  fact  that  it  is  imposed  upon  the 
capital  stock  rather  than  upon  the  privilege  eo  nomine,  and  regard- 
less also  of  the  fact  that  this  capital  stock  consists  of  government 
securities. 

It  was  held  in  Bank  of  Ootnmerce  v.  JiFew  York  Oity,  2  Black 
(IT.  S.),  620,  that  the  capital  of  a  bank,  invested  in  government 
securities,  was  not  liable  to  State  taxation,  because,  by  the  law 
imposing  the  duty,  the  same  was  imposed,  not  upon  the  capital 
specifically  as  such,  but  upon  the  value  thereof  as  property.  The 
court,  after  alluding  to  the  fact  that  by  a  previous  law  of  the  State 
the  taxation  had  been  upon  the  amount  of  nominal  capital,  with- 
out regard  to  loss  or  depreciation  therein,  proceed  to  say:  * 'Accord- 
ing to  that  system  it  was  immaterial  as  to  the  character  or  descrip- 
tion of  property  which  constituted  the  capital,  as  the  tax  imposed 
was  wholly  irrespective  of  it.  .  The  tax  was  like  one  annexed  to 
the  franchise  as  a  royalty  for  the  grant  But  since  the  change  of 
this  system  it  is  agreed  the  tax  is  upon  the  property  constituting 
the  capital."    Bank  of  Commerce  v.  New  York  City^  supra. 

By  section  1683  of  the  Code  it  is  provided  that  *Hhe  president  or 
cashier  of  any  bank  in  this  State,  or  other  joint  company,  the  cap- 
ital stock  of  which  is  taxable,  shall,  on  or  before  the  1st  day  of 
July  in  every  year,  deliver  to  the  assessor  of  the  county  in  which 
the  bank  or  company  is  located  a  written  statement,  under  oath,  of 
the  capital  stock  paid  in,  except  such  as  is  held  by  the  State,  or 
otherwise  not  liable  to  be  taxed,  and  on  failure  to  furnish  such 
statement  the  tax  shall  be  assessed  on  the  whole  capital  authorized 
by  the  charter." 

If  this  clause  stood  alone  we  should  feel  no  hesitation  in  saying 
that  the  tax  is  imposed  upon  the  capital  stock  paid  in,  without 
regard  to  its  value  at  the  date  of  assessment  and,  consequently,  as 
a  burden  upon  the  franchise;  and  that^  therefore,  upon  the  author- 
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ity  of  the  Supreme  Court  of  the  United  States,  supra,  such  ttwca- 
tion  was  valid,  although,  in  point  of  fact,  the  whole  capital  stock 
might  consist  of  non- taxable  securities. 

By  section  1663  of  the  Code,  however,  which  fixes  the  rate  of  taxa- 
tion, the  same  is  declared  to  be  levied  "  on  the  value "  of  all  real 
and  personal  property,  enumerating,  among  other  things,  "bonds 
and  stock  in  incorporated  companies."  It  is  possible  that  this 
clause  relates  solely  to  the  private  holders  of  stocks  in  incorporated 
companies,  and  that,  so  far  as  the  bank  itself  is  concerned,  the  im- 
position of  the  tax  is  intended  by  section  1683  to  be  in  the  nature 
of  a  tax  upon  the  privilege  of  banking.  If  so,  it  is,  as  we  have  seen, 
valid,  though  the  entire  assets  of  the  concern  consist,  honestly  and 
in  good  faith,  of  the  securities  of  the  national  government.  Under 
the  views  which  we  take  of  the  facts  of  this  case,  and  of  the  law 
arising  thereon,  it  is  not  necessary  to  decide  this  question. 

Addressing  ourselves  to  the  main  question  in  the  case,  as  herein 
above  stated,  we  think  that  the  court  below  did  not  err  in  holding 
the  capital  stock  of  plain tifF  in  error  to  be  taxable  under  the  state 
of  facts  disclosed  by  the  record.  As  before  remarked,  it  was  made 
satisfactory  to  appear  that  the  means  of  the  institution  were  inves- 
ted in  government  securities  a  few  days  prior  to  the  1st  of  January, 
and  were  reconverted  a  few  days  thereafter  ;  that  this  reconversion 
was  contemplated  and  fully  intended  at  the  time  of  the  purchase 
of  the  bonds  and  treasury  notes,  and  that  the  entire  transaction 
was  initiated  and  carried  through  for  the  express  and  avowed  pur- 
pose of  escaping  the  burden  of  taxation.  The  president  of  the 
institution,  when  compelled  the  year  previous  to  pay  taxes  upon 
the  capital  invested  in  its  business,  declared  to  the  tax  collector, 
that  he  would  pay  such  burdens  no  longer,  and  that  he  would  avoid 
doing  so  in  future  by  an  investment  of  its  means  in  government 
securities  a  few  days  prior  to  the  each  succeeding  day  of  assessment. 

The  cashier  testified  that  he  made  the  investment  bv  order  of 
the  directory,  and  that  the  main  argument  used  in  the  board  for 
making  the  order  was  to  escape  taxation. 

In  the  case  of  Mitchell  v.  The  Commissioners  of  Leavenworth 
County,  91  U.  S.  206,  on  appeal  from  the  Supreme  Court  of  Kan- 
sas, it  was  held  by  the  Supreme  Court  of  the  United  States,  in  a 
case  strikingly  similar  to  the  one  at  bar,  that,  where  the  tax  payer 
was  seeking  to  enjoin  the  sale  of  his  property  for  unpaid  taxes,  a 
court  of  equity  would  refuse  its  relief  to  him  because  of  the  fact 
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that  his  investment  in  government  securities  had  been  temporary, 
and  with  the  express  purpose  of  avoiding  the  burdens  of  taxation. 
Chief  Justice  Waite,  following  the  opinion  of  the  Kansas  court, 
held  thnt  a  court  of  chancery  would  not  lend  its  sanction  and  aid 
to  a  scheme  so  improper  and  fraudulent  in  its  character,  and  he 
therefore  remitted  the  complainant  to  his  legal  rights,  if  any  he 
bad.  We  think  that  the  learned  chief  justice  and  our  Kansas  breth- 
ren might  well  have  gone  further,  and  declared  that  a  party  cannot 
in  this  manner  acquire  rights  which  a  court,  either  of  law  or  of 
equity,  will  enforce. 

It  is  argued  that  the  savings  institution  was  only  bound  by  law 
to  make  out  and  deliver  a  list  "of  all  taxable  property  of  which  it 
was  possessed  on  the  1st  day  of  January  preceding,"  and  that  if  on 
said  day  it  was  possessed  of  no  property  taxable  by  law,  it  cannot 
be  made  to  pay  taxes,  and  that  the  State  cannot  inquire  by  what 
means  it  dispossessed  itself  of  the  property,  or  what  are  its  inten- 
tions with  regard  to  repossessing  itself  of  it.  There  are,  we  think, 
two  satisfactory  answers  to  this  reasoning.  In  the  first  place,  it 
proceeds  upon  a  too  literal  interpretation  of  the  statute  ;  and,  in 
the  second  place,  it  overlooks  the  principle  that  fraud  vitiates 
every  thing  into  which  it  enters,  and  nullifies  the  advantages  which 
fair  dealing  would  have  conferred.  When  the  State  imposes  the 
burden  of  taxation  upon  the  property  possessed  by  the  citizen,  it 
means  both  that  of  which  he  is  the  open  holder  and  that  which  he 
has  secreted  and  concealed.  His  cunning  may  in  practice  defeat 
the  imposition  upon  the  latter,  but  it  is  legally  no  less  liable  to  the 
burden,  and,  when  discovered,  the  duty  will  be  exacted,  no  matter 
what  the  shifts  and  devices  which  may  have  been  resorted  to  in 
order  to  escape. 

That  a  party  can  derive  no  advantage  in  any  court  from  a  fraud, 
confessed  or  exposed,  may  be  considered  axiomatic.  Shall  the 
State  alone  be  debarred  from  asserting  against  a  fraudulent  tax 
payer  this  wholesome  principle  which  protects  the  rights  of  the 
private  litigant  ?  Was  not  conduct  of  plaintiff  in  error  in  the 
case  at  bar  a  palpable  fraud  upon  the  revenue  of  the  State,  and 
is  the  State  powerless  to  guard  against  it  ? 

It  is  shown  by  the  proof  that  the  savings  institution  has  embarked 

in  its  business  $32,000,  which  it  keeps  constantly  employed  at  a 

-profit  throughout  the  year  of  12  to  18  per  cent.     For  a  few  days  it 

invests  these  means  in  government  securities,  and  claims  thereby 
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to  escape  taxation  for  the  whole  year,  oonfessing  at  the  same  time 
that  this  momentary  investment  was  made  with  no  other  view  than 
that  of  escaping  its  duty  of  contributing  to  the  support  of  the 
State  government.  That  such  conduct  is  a  fraud  in  fact^  as  well 
as  in  intention,  seems  too  plain  for  argument. 

It  is  urged,  however,  that  the  non-taxability  of  the  national 
securities  is  guaranteed  by  the  Federal  government ;  that  their 
exemption  from  taxation  constitutes  one  of  tlie  main  ingredients 
of  their  value,  and  that  this  cannot  be  infringed  by  the  State,  no 
matter  what  are  the  circumstances  under  which  they  are  held. 

This  is  freely  conceded,  as  a  general  proposition,  and  yet  it  is 
not  believed  to  aEect  the  question  involved,  because  there  still 
remains  power  in  the  courts  to  investigatiB  whether  the  holding  is 
actual  and  bona  fide,  or  colorable  only,  and  fraudulent.  If  held  in 
the  latter  aspect,  and  as  a  mere  representation  of  property  tempo- 
rarily concealed,  which  is  to  be  uncloaked  as  soon  as  the  visit  of 
the  tax  assessor  shall  have  been  made,  the  courts  will  look  through 
the  sham,  and  measure  the  rights  of  the  parties  by  the  real  nature 
of  the  transaction. 

We  must  not  be  understood  as  holding  that  government  bonds 
are  taxable  merely  because  the  motive  for  their  purchase  was  to 
escape  taxation.  Neither  do  we  intimate  that  they  must  be  held 
for  any  particular  time,  or  be  bought  with  any  intention  of  hold- 
ing them  for  any  period  whatever.  They  may  be  bought  solely 
because  of  their  non-taxable  character  and  disposed  of  at  the  very 
earliest  practicable  moment,  and  such  purchase  will  not  subject 
them  to  taxation.  We  confine  ourselves  to  the  point  at  issue,  and 
limit  our  decision  to  the  facts  before  us  ;  and  we  declare  that  when 
the  capital  of  a  banking  institution,  used  throughout  the  year  in 
the  conduct  of  its  business,  is  converted  for  a  few  days  into  gov- 
ernment securities,  for  the  express  purpose  of  defeating  the  impo- 
sition of  any  or  all  taxes,  such  investment  is  colorable  and  fraud- 
ulent, and  its  capital  remains  taxable  to  the  same  extent  and  in  the 
same  manner  as  if  such  conversion  had  never  taken  place.  In  such 
case  the  tenure  by  which  they  are  held,  being  a  fraud  and  a  cheat, 
will  be  disregarded,  and  the  bankers  will  be  considered  as  still  the 
owners  of  that  property  which,  for  the  moment,  they  have 
attempted  to  hide  beneath  the  protection  of  the  general  govern- 
ment.   If  this  construction  of  the  law  be  not  the  true  one,  then 

the  bankers  of  the  country,  by  a  judicious  shifting  of  these  secari- 
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ties  from  city  to  city  and  from  State  to  State,  so  as  to  meet  in  each 
the  day  of  assessment,  may  enormously  multiply  their  exempting 
quality,  and  thereby  escape  in  the  aggregate  the  burdens  of  taxa- 
tion upon  property  to  an  amount  infinitely  beyond  the  total  sum 
of  these  securities  in  existence.  We  cannot  think  that  such  was 
the  intention  or  desire  of  the  Federal  government,  or  that  the  States 
are  powerless  to  protect  themselves  against  such  a  scheme. 

We  regret  that  we  have  been  forced  to  decide  this  important 
question  without  the  benefit  of  any  adjudications  upon  the  subject 
elsewhere.  We  have  followed,  in  our  reasoning,  what  seemed  to 
us  the  dictates  of  reason  and  sound  morality,  and  we  believe  that 
our  conclusions  are  supported  by  the  suggestions  of  both. 

The  claim  upon  the  part  of  the  plaintifF  in  error  that,  if  liable 
to  taxation  at  all,  no  more  than  three-tenths  of  one  per  cent  can 
be  assessed  against  it,  because  at  the  date  of  its  organization 
that  was  the  rate  of  taxation  on  savings  institutions  provided  by 
law  (Acts  of  1866-7,  p.  18)  is  destitute  of  merit.  This  was  a  rate 
of  taxation  prescribed  by  one  legislature,  which  any  succeeding 
legislature  was  at  liberty  to  alter.  It  was  not  by  its  terms  made  a 
part  of  the  charter  of  any  savings  institution,  either  then  in  exist- 
ence or  thereafter  to  be  organized.  It  possessed  none  of  the  fea- 
tures of  a  contract,  and  could  not  be  made  to  assume  that  charac- 
ter by  the  idle  ceremony  which  the  directory  of  plaintiff  in  error 
went  through  in  formally  accepting  its  provisions.  Christ  Church 
V.  County  of  Philadelphiay  24  How,  301 ;  Tucker  v.  Ferguson^  22 
Wall.  674. 

The  judgment  is  affirmed. 


•  Germania  Fibe  Iksuranoe  Compakt  v.  Frakcis. 

(58  MlBS.  487.) 

Bevnawd  of  eawe  to  United  States  court. 

An  action  was  removed,  on  petition  of  the  plaintiff,  from  a  State  ooart  to  the 
Circuit  Court  of  the  United  States.  The  judgment  there  rendered  wis 
reversed  by  the  Supreme  Court  of  the  United  States  and  the  canse  was 
remanded  to  the  State  court  where  it  began.  Held,  that  the  removal  did  not 
operate  as  a  discontinuance  of  the  original  action,  and  that  plaintiff  might 
proceed  with  his  case  as  if  no  removal  had  been  had. 
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ACTION  by  Francis  on  a  policy  of  fire  insurance  issued  by  the 
defendant  The  cause  was  removed^  on-  the  petition  of  the 
plaintifF^  into  the  United  States  circuit  courts  where  judgment 
was  rendered  for  the  plaintiff.  This  judgment  was  I'e versed  by  the 
United  States  Supreme  Court  and  the  cause  was  remanded  to  the 
State  court  where  it  originated.  The  'other  facts  are  stated  in  the 
opinion  of  the  court. 

Samuel  B.  Paul,  James  T,  Harrison^  and  Houston  d  Reynolds, 
for  plaintiff  in  error. 

R,  N,  Bishop,  for  defendant  in  error. 

Campbell^  J.  It  is  earnestly  contended  by  counsel  for  plaintiff 
in  error  that  Francis  caused  his  action  to  be  disoontinued  by  pro- 
ducing an  order  for  its  removal  from  the  circuit  court  of  Monroe 
county^  where  he  had  instituted  it,  to  the  District  Court  of  the 
United  States^  at  Oxford,  and  taking  the  papers  of  the  case  from 
the  clerk's  office  of  the  circuit  court  of  Monroe  county,  whereby 
all  trace  of  the  case  was  removed  from  the  circuit  court  of  Mon- 
roe, and  the  case  lost  sight  of  in  said  circuit  court  for  three  and 
one-half  years,  during  which  Francis  was  prosecuting  his  case  in 
the  said  District  Court  to  a  judgment  against  plaintiff  in  error, 
and  defending  a  writ  of  error  to  said  judgment  in  the  Supreme 
Court  of  the  United  States,  which  reversed  said  judgment  and 
remanded  the  cause  to  the  said  District  Oourt^  with  directions  to 
remand  it  to  the  circuit  court  of  Monroe,  in  which  it  was  begun, 
and  in  which,  after  this  lapse  of  time,  it  was  again  docketed  and 
papers  refiled  and  the  venue  changed  to  Lee  county. 

We  have  carefully  examined  the  authorities  cited  by  counsel,  and 
have  fully  considered  the  question,  and  conclude  that  the  action 
yf2A  not  discontinuedhj  the  removal  of  it  to  the  United  States 
court,  and  its  disappearance  from  the  State  court  while  it  was 
being  litigated  in  the  Federal  court.  There  was  certainly  no  volun- 
tary dismissal  or  abandonment  of  his  cause  by  Francis,  and  we  are 
not  disposed  to  hold  that  his  mistake  in  supposing  that  he  had 
the  right  to  remove  his  cause  to  the  United  States  court,  shared  iu 
by  the  judge  of  the  circuit  court  and  of  the  District  Court  of  the 
United  States,  and  the  delay  which  ensued  in  the  prosecution  *  of 
his  cause,  had  the  legal  effect  to  discontinue  the  action.    The  right 
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toFemove.  a  cause  from  a  State  court  to  the  United  States  oourt 
cziBts  in  certain  states  of  case,  as  provided  by  acts  of  Ck)iigress,  and 
it  would  be  a  strange  result  that  one  who  thought  hifl  ease  embraced 
in  these  acts,  aad  who  sought  to  avail  himself  of  what  he  thought 
his  right,  should  suffer  the  penalty  of  a  loss  of  his  action  in  the 
State  court,  -when  it  was  subsequently  discovered  that  he  and  the 
State  judge  and  the  United  States  judge  were  in  error  in  regarding 
the  cause  as  removable.     We  think  it  like  a  writ  of  error  which  a 
iplaintiff  BhoEhhi  protecate  to  any  interlocutory  judgment  of  the 
circuit  court,  which,    though  not  maintainable,  might  have  the 
effect  to  delay  action  in  the  circuit  court  and  prevent  any  step  in 
the  cause  there,  and   would,  when  dismissed,  have  the  effect  to 
remit  the  case  to  the  circuit  court,  which  could  and  would   pro- 
fceed.withit  as  thongh  no  interruption  of  the  proceedings   had 
•occurred.     Where  a  State  court  grants  an  application  for  removal 
of  a  cause  to  a  United  States  court,  it  is  a  declension  to  proceed 
further  in  the  cause  ;  but  when  it  is  ascertained  that  the  order  of 
removal  wafi  improper,  and  that  the  United  States  court  has  not 
jarisdictton,  the  cause  revives  in  the  State  court,  and  should  be 
proceeded  with  as  though  no  order  of  removal  had  been  made. 
.An  order  for  removal  in  a  case  not  embraced  by  act  of  Congress  is 
void,  and  has  mo  effect  in  legal  contemplation,  and  although  its 
rpvactical  effect  may  bean  interruption,  improperly,  of  the  prosecu- 
tion of  the  cause  in   the  State  court,  the  cause  is  to  be  con- 
isidered  as  having  been  all  the  time  pending  in  the  State  court, 
t which  delayed  to  see  if  the  United  States  court  would  take  juris- 
tdiotion,  and,  findxng.it  would  not,  proceeds  to  try  the  case  thus 
cwmitted  to  it  as  though  no  interruption  had  occurred.    The  act  of 
Congress,  approved  March  3,   1867,    under  which   this  case  was 
removed,  provides  that,  when  the  petitioner  for  removal  shall  do 
what  is  prescribed  in  order  to  a  removal  of  his  cause  to  the  United 
States  court,  it  aliall  be  "  the  duty  of  the  State  court  to  accept 
the  surety  and  proceed  no  further  in  the  suif    Acting  on  the 
idea  that  the  cause  was  one  proper  to  be  removed  to  the  United 
folates  court,  the  circuit  court  of  Monroe  county  determined  to 
**  proceed  no  further  in  the  suit,"  and  did  not  until  it  found  that 
ithe  United  States  court  had  no  jurisdiction  of  the  ease,  when  it 
proceeded' further,  and  rightfully  as  we  have  said. 

J)i8ContiiMia7iee  at  common  law  was  a  failure  to  continue  the 
.  wnse  regularly  irom  day  to  day,  or  term  to  term,  between  the  com- 
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menoement  of  the  suit  and  final  judgment,,  and  if  there^  wiks aa^, 
lapse  or  want  of  continuance  the  parties  were  out  of  court,  and 
the  plaintiff  had  to  begin  anew.  The  plaintiff  having  left' a  chasm 
in  the  proceedings  of  his  cause,  the  defendant  was  no  longer  bound 
to  attend.     Discontinuance,  resultsd  from,  the  necesaitj  of  oantim^ 
ances  to  be  formally  entered.     As  our  statute  dispenses  with  the 
neoessity  for  the  entry  of.  formal  continuanoes.  in  order  to  keep,  a 
case  in  court  and  require  the  attendance  of  the.  defbndafnt,  it  ist 
not  perceived  that  there  can  be  in  this  State  such  a  thing  as  at 
technical  discontinuance,  whereby  a  plaintiff  will  be  out  of  court, 
because  of  a  chasm  in  the  proceedings  of  hia  cause.     Section  G79,. 
Code  of  1871,  declares  that  an  action  shall  be  discontinued  if  the- 
representative  of  a  deceased  plaintiff  shall  not  appear  and  become 
a  party  to  such  action  by  the  second  term  after  the  death  of  such) 
party  shall  have  been  suggested  on  the  record  ;  but.  the  discontinu- 
ance here  spoken  of  is  rather  a  nonsuit,  to  which  the  discontinuanea- 
was  similar.    3  Bl.  Com.  296. 

It  is  a  dismissal  of  the  case  because  it  is  not   prosecuted.     It . 
entitles  defendant  to  be  relieved  from  further  attendance  if  a  rep- 
resentative of  the  deceased  plaintiff  shall  not.  appear  and  become, 
a  party  at  the  second  term  after  auggestion  on  the  reeord  ol  the 
death  of  ^  the  plaintiff. 


DiCKSOK  V.  Wright. 


(SB  Miss.  68&.) 


Attorney  and  client — Attoimey  cannot  delegate  authority -^Paymente  to  ogeM^ 

of  attorney. 

A  note  was  given  to  an  attorney  for  collection,  and  he  anthorized  the  debtoi^ 
to  Bend  the  money  to  him  by  a  third  person  The  debtor  gave  the. money  to 
each  person  who  did  not  have  the  note,  and  who  appropriated  the  amount 
to  his  own  use.  Held^  that  sach  payment  did  not  discharge  the  debtor,  and* 
that  he  was  still  liable  lor  the  amoairt  of  the  note -in  a<«uli'  by  theownex 
thereof. 

BeiMe,  an  attorney  camiot  delegate  hia' authority. 
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A  CTION  on  a  promissory  note.    The  opinion  states  the  facts. 
Carlee  £  Stanley,  for  plaintiff  in  error. 
Potter  i&  Oree7iy  for  defendant  in  error. 

Chalmers,  J.  Adopting  the  statement  of  defendant  which  seems 
to  have  been  approved  by  the  verdict  of  the  jury,  the  facts  of  this 
case  are  as  follows  : 

The  note  sued  on  was  placed  by  the  holder  in  the  hands  of  Rey- 
nolds, Boone  &  Beynolds,  attorneys  at  law,  for  collection,  by  suit 
or  otherwise,  in  1860.  Shortly  before  tlie  September  term,  1860, 
of  the  Circuit  Court  of  Tishomingo  county,  defendant  agreed  with 
Col.  E.  A.  Beynolds,  the  senior  member  of  the  law  firm,  that  if  suit 
should  be  held  up  he  would  send  him  1100,  by  the  hands  of  W.  L. 
Duncan,  on  or  before  the  first  day  of  the  term.  The  sum  was 
delivered  by  defendant  to  Duncan,  but  never  paid  over  by  the  latter 
to  the  attorneys,  as  is  now  ascertained. 

In  December,  1860,  defendant  met  Col.  Reynolds  in  the  town  of 
Corinth,  and  informed  him  that  he  then  had  $1,000  in  the  safe  of 
Duncan,  in  said  town,  and  that  he  was  ready  to  pay  off  the  note. 
It  does  not  appear  whether.any  thing  was  then  said  about  the  $100 
previously  transmitted  or  not.  Reynolds  told  defendant  that  he 
did  not  have  the  note  with  him,  nor  did  he  know  the  amount  of  it, 
it  being  in  his  office  at  Jacinto.  Reynolds  further  said  to  defendant 
that  Duncan,  in  whose  safe  the  money  was  deposited,  was  coming 
to  Jacinto  in  a  few  days,  to  make  a  settlement  with  him  (Reynolds), 
and  that  he  (Reynolds)  would  then  make  out  and  give  to  said  Dun- 
can a  statement  of  the  amount  due  on  said  note,  and  that  he 
(defendant)  could  then  pay  the  same  to  Duncan.  Defendant  and 
Reynolds  and  Duncan  all  being  in  company,  it  was  then  and  there 
agreed  that  this  arrangement  should  be  carried  out. 

On  26th  March,  1861,  in  the  town  of  Corinth,  defendant  paid 
to  Duncan  $662,  in  full  of  said  note,  taking  his  receipt  therefor, 
which  receipt  specified  on  its  face  that  it  was  paid  and  received  •*  in 
full  of  balance  of  note  and  interest,  executed  by  said  E.  J.  Wright 
to  H.  Mask,  and  now  in  the  hands  of  E.  A.  Reynolds." 

This  receipt,  signed  by  Duncan,  was  produced  and  read  on  the 
trial,  against  the  objections  of  plaintiff,  who  excepted  thereto. 

Shortly  after  the  payment  to  Duncan  the  civil  war  broke  out^ 
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and  nothing  more  passed  between  the  parties  until  its  close.  Upon 
the  return  of  peace  suit  was  instituted  on  the  note,  which  was  still 
in  the  hands  of  Iteynolds. 

Each  of  the  members  of  the  legal  firm  testified  that  he  had  never 
received  any  money  whatever  on  the  note.  Col.  Reynolds  stated 
that  he  had  no  recollection  whatever  of  the  circumstances  deposed 
to  by  defendant,  but  that  his  memory  as  to  transactions  occurring 
before  the  war  was  very  bad,  and  that  lie  would  not  say  that  defend- 
ant's statement  was  untrue.  He  admitted  that  Duncan  was  a 
personal  friend  of  his,  a  gentleman  of  standing  and  of  means,  and 
that  he  would  have  been  entirely  willing  to  have  trusted  him  with 
any  amount  of  money.  The  court,  having  admitted  defendant's 
testimony  and  the  receipt  executed  by  Duncan,  virtually  charged 
the  jury  that  if  they  believed  the  statement  deposed  to  they  must 
render  a  verdict  for  defendant.  It  refused  instructions  asked  by 
plaintiff  announcing  a  different  principle.  The  jury  found  verdict 
for  defendant,  and  plaintiff  appealed. 

The  case  is  argued  by  defendant's  counsel  upon  the  assumption 
that  Duncan  acted  throughout  as  the  agent  of  Reynolds. 

Counsel  for  appellant  do  not  concede  this,  but  insist  that,  even 
if  he  was  such  agent,  a  payment  to  him  was  not  binding  on  the 
owner  of  the  note,  because  the  attorney  had  no  right  to  delegate 
that  authority  to  receive  payment  which  the  client  had  not  intrus- 
ted to  him.  It  seems  to  us  that  Duncan  was  at  least  as  much  tlie 
agent  of  defendant  as  of  Reynolds.  As  to  the  first  1100  which 
defendant  sent  by  him  to  the  attorney,  in  order  to  induce  him  to 
hold  up,  he  was  much  more  so.  We  think  as  to  that  sum  Reynolds' 
agreement  was  to  hold  up  the  suit  upon  the  reception  of  the 
money,  and  that  the  agent  for  its  transmission  was  selected  by  the 
debtor.  It  is  true  that  the  suit  was  held,  though  the  money  was 
never  received.  But  no  inference  can  be  deduced  from  this,  for 
the  reason  that  it  was  not  to  be  paid  until  the  first  day  of  the  ensu- 
ing term,  and  consequently  suit  could  not  be  brought  to  that  term, 
and  the  immediate  breaking  out  of  hostilities  prevented  its  being 
done  thereafter. 

The  subsequent  arrangement  is  stated  to  have  been  agreed  to 
by  all  parties.  If  Duncan  was  the  trusted  friend  of  Reynolds,  he 
was  equally  so  of  defendant.  He  had  not  only  been  previously 
selected  by  the  latter  as  the  bearer  of  the  first  1100,  bat  he  was  also 
at  that  very  time  the  custodian  of  his  funds.     If  he  was  the  ezclu- 
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sive  agent  of  Reynolds,  as  is  insisted  by  counsel  for  appellee,  it  iff 
a  little  singular  that  he  was  ncTer  intrusted  with  the  note,  nor 
was  there  even  any  agreement  that  he  should  be.  Defendant's 
statement  is  that  Duncan  was  to  be  furnished  with  ^'  the  amount 
due  on  the  note,"  meaning  thereby  a  statement  of  the  amount, 
and  he  was  to  pay  this  amount  to  him.  Considering  that  his 
money  was  already  in  Duncan's  safe,  the  natural  inference  from  this 
arrangement  would  seem  to  be  that  a  statement  of  the  amount  due 
on  the  note  was  to  be  given  to  Duncan,  in  order  that  when  defendant 
withdrew  his  deposit,  a  sufficient  sum  should  be  left  to  meet  the 
note  which  Reynolds  was  thereafter  to  present.  If  Duncan  wa» 
appointed  Reynolds'  agent  to  collect  the  note,  it  is  difficult  to  con- 
ceive why  he  was  not  intrusted  with  the  paper,  since  it  would  seem 
that  defendant  might  well  object  to  an  arrangement,  made  in  ad- 
vance, by  which  he  was  to  pay  over  his  money  to  the  agent  of 
another,  and  leave  his  note  still  outstanding  in  that  other's  hands.^ 

But,  if  we  concede  that  Duncan  was  the  agent  of  the  attorney 
for  the  collection  of  the  note,  the  question  is  presented  whether  an 
attorney  at  law,  by  virtue  of  the  reception  by  him  of  a  claim  for 
collection,  and  the  absence  of  any  special  circumstances  or  instruc- 
tions, can  delegate  to  another  the  right  to  receive  payment  thereof, 
which  payment,  when  made  to  such  other,  shall  bind  the  owner  of 
the  claim.  It  would  seem  upon  principle  that  he  cannot  do  so. 
His  own  authority  is  but  a  delegated  one,  and  according  to  the 
familiar  maxim  it  cannot  be  delegated. 

The  relation  of  an  attorney  to  his  client  is  one  of  very  high 
trust  and  confidence,  and  his  selection  is  dictated  by  a  reliance  in 
his  skill  and  integrity,  which  the  client  may  not  feel  toward  any 
other  person.  In  the  case  at  bar  the  owner  of  the  noi;e  in  ques^ 
tion  may  have  felt  the  most  implicit  confidence  in  the  business 
capacity  and  integrity  of  the  attorneys  in  whose  hands  he  had 
placed  it,  but  have  been  wholly  unwilling  to  extend  the  same  to  a 
person  to  him  unknown.  Very  peremptory  and  harsh  remedies 
are  provided  against  a  lawyer  who  has  collected  and  failed  to  pay 
over  the  money  of  his  client.  These  the  client  could  not  invoke 
against  the  third  person  whom  the  law3rer  has  selected  as  his  agent 
for  making  the  collection. 

An  immense  number  of  cases  illustrating  the  reciprocal  righto 
and  duties  of  clients  and  attorneys  are  collected  and  oollttted  in  2 
XJ.  S.  Dig.  (Ist  series)  by  Abbott,  p.  d%9,  eiseq. 
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A  somewhat  extended  examination  of  them  has  disclosed  only 
three  cases  directly  adjudicating  the  question  under  discussion, 
and  of  these  one  affirms  and  two  deny  the  right  of  the  attorney  to 
bind  his  client  by  the  reception  by  an  agent  appointed  by  the 
former  of  the  money  due  to  the  latter. 

In  McEwen  y.  Mazyck  £  Bell,  3  Rich.  (S.  C.)  210,  the  defendant 
confessed  judgment  and  immediately  paid  over  the  money  to  the 
clerk  of  the  court,  Thos.  P.  Evans . 

Josiah  J.  Evans  was  the  attorney  for  the  judgment  creditors. 
The  Supreme  Court  of  South  Carolina  held  that  it  was  competent 
to  prove,  in  a  subsequent  proceeding  between  plaintiff  and  defend- 
ant, that  Thomas  P.  Evans  was  the  general  agent  of  Josiah  J. 
Evans,  in  Kershaw  district,  to  receive  money  for  the  said  Josiah 
J.  Evans  in  his  professional  business,  and  that  the  payment  to 
Thomas  P.  Evans  was  binding  on  the  plaintiff.  The  court  seem 
to  rest  their  conclusion  upon  the  idea  that  an  attorney  at  law 
occupies  a  higher  position,  with  broader  powers,  than  an  attorney 
in  fact.  The  latter,  they  say,  acts  under  a  private  employment, 
while  the  former  exercises  a  quasi  public  authority. 

It  is  argued  that  persons  engaged  in  similar  public  employ- 
ments, such  as  factors,  bankers,  auctioneers,  and  others,  whose 
business  it  is  to  receive  money  for  their  employers,  discharge  this 
duty  through  clerks  and  agents,  whose  acts  are  as  binding  on  their 
principals  as  if  performed  by  the  factors  or  bankers  in  person. 

We  confess  that  this  reasoning  does  not  commend  itself  to  our 
judgment 

We  think  that  there  is  but  little  similarity  between  the  employ- 
ments suggested  and  that  of  an  attorney  at  law.  The  delegation 
of  authority  to  agents  and  clerks  by  parties  engaged  in  such  em- 
ployments is  usual,  customary,  and  indeed  indispensable. 

This  is  well  understood  by  those  dealing  with  them,  and  the  acts 
of  such  agents  and  clerks  will  be  binding  on  the  principals  .under 
the  principle  announced  in  Story  on  Agency,  §  14,  in  which  the 
learned  author  declares  that  a  power  of  delegation  will  be  implied 
**  where  it  is  indispensable  in  order  to  accomplish  the  end  ;  or  it  is 
the  ordinary  custom  of  trade ,  or  it  is  understood  by  the  parties  to 
be  the  mode  in  which  thej  particular  business  might  or  could  be 
done ;  or  where,  from  the  nature  of  the  agency  itself,  a  sub-^agent 
is  necessarfr.'' 

We  think  that  the  true  rule,  so  far  as  attorneys  at  law  are  ooti'* 
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cerned  is  announced  in  Johnson  y,  Cunningham,  1  Alu.  (N.  S.)  258, 
in  which,  after  announcing  the  doctrine  laid  down  by  Story,  supra, 
the  court  proceeded  to  say  :  ''  Taking  the  law  to  be  as  we  hare 
stated,  it  follows  that  an  attorney  at  law,  in  virtue  of  his  ordinary 
powers,  cannot  delegate  his  authority  to  another  so  as  to  raise  a 
privity  between  such  third  person  and  his  principal,  or  to  confer  on 
liim,  as  to  the  principal,  his  own  rights,  duties,  and  obligations;  and 
if  there  was  any  thing  in  the  nature  of  the  employment  from  which 
a  delegation  of  authority  might  be  implied,  or  to  show  that  it  was 
<K)ntemplated  by  the  parties,it  should  have  been  shown  in  the  proof.'' 

In  Kellogg  <&  Co.  v.  Nbrris,  5  Eng.  (Ark. )  18,  it  was  distinctly 
ttffirmed  that  where  a  note  had  been  sent  for  collection  to  one  law- 
yer, and  by  him  transmitted  to  a  second  one,  payment  to  the  sec- 
ond would  not  discharge  the  note. 

We  are  not  prepared  to  concur  altogether  in  this  conclusion.  It 
not  being  shown  that  the  maker  of  the  note  had  notice  that  the 
osecond  lawyer  held  it  as  the  agent  of  the  first,  we  think  he  might 
well  have  paid  his  note  to  the  party  in  whose  possession  he  found 
it  But  in  the  case  at  bar  the  defendant  knew  all  the  circum* 
stances  under  which  his  payment  was  made,  and  he  elected  to  make 
it  without  the  surrender  of  the  note,  and  to  a  party  whom  he  knew 
not  to  have  possession  of  it. 

We  think  that  the  testimony  showing  payment  to  Duncan  should 
have  been  excluded ;  that  the  instructions  which  were  given  for  de- 
fendant, and  which  were  excepted  to  by  plaintiff,  should  have  been 
refused,  and  that  those  asked  by  plaintiff  should  have  been  granted. 

The  case  is  reversed  and  remanded,  and  new  trial  awarded. 


Eyebman  y.  BoBB. 

(82  Miis.  663.) 
Mortgage  —  of  crops  not  pet  planted, 

A  lease,  which  was  recorded,  reserved  a  lien  on  the  '*  crops  grown  annually 
on  the  land  as  security  for  the  rent."  Held,  that  such  lien  was  valid  and 
paramount  to  a  subsequent  mortgage.* 

*See  McCaffrey  v.  Wooden,  22  Am.  Rep.  MA  and  note  ;  W<aiam»  ▼•  BrigoSt  21 
id.  51S  ;  Cook  v.  CorthtU,  id.  US. 
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ATTACHMENT  to  recover  six  bales  of  cotton.     The  opinion 
states  the  case. 

Frank  Johnson,  for  plaintiff  in  error. 
TF.  L.  Nugenty  for  defendant  in  error. 

SiMBALLy  C.  J.  In  January^  1871^  E.  A.  Robb  demised  to  Bris- 
coe Dennis  and  several  others,  for  the  term  of  five  years,  the 
Betsy  plantation,  or  a  large  part,  at 'the  annual  rent  of  13,500. 
The  lease,  which  was  sealed  and  acknowledged  by  the  parties,  and 
recorded,  reserved  or  created  a  first  lien  on  the  stock,  implements, 
'^  and  crops  of  com  and  cotton  grown  annually  on  the  land,  as 
security  for  the  rent." 

In  January,  1873,  these  lessees  gave  to  Everman  &  Go.  a  mort- 
gage and  agricultural  lien  on  the  crops  to  be  grown  that  year,  to 
the  extent  of  1600  in  supplies  to  be  advanced,  and  also  for  an 
antecedent  indebtedness.  Six  bales  of  cotton,  the  product  of  the 
year  1873,  had  been  delivered  by  these  lessees  to  Everman  &  Co. 
on  account,  in  whose  possession  it  was  seized,  under  an  attachment 
for  rent,  by  Bobb.  Everman  &  Co.  claimed  the  cotton  ;  a  trial  was 
had  on  that  issue,  which  resulted  in  a  verdict  for  Bobb. 

It  was  irregular,  and  not  in  accordance  with  the  statute,  for 
Everman  &  Go.  to  have  preferred  their  claim  in  this  manner.  The 
claimant's  bond  and  issue  applies  where  property  has  been  seized 
under  the  ordinary  attachment  against  an  absconding  or  non-resi- 
dent debtor,  or  under  writs  of  fieri  facias.  A  stranger  (that  is  a 
person  other  than  the  tenants  or  one  liable  for  the  rent),  claiming 
title  to  property  distrained  for  rent,  must,  according  to  the 
method  prescribed  in  section  1631,  Gode,  1871,  pursue  his  right  by 
writ  of  replevin,  sued  out,  etc.,  before  a  sale  of  the  effects. 

In  that  form  of  suit  the  landlord  would  avoid  the  taking  for 
rent  in  arrear,  and  the  issue  that  would  be  reached,  in  the  intend- 
ment of  the  statute,  would  be  whether  the  goods  are  the  property 
of  the  claimant  or  whether  they  are  liable  to  the  distress. 

No  objection  was  made  in  the  Gircuit  Gourt,  none  has  been 
made  in  this  court,  to  the  form  of  the  suit. 

Since  all  the  questions  were  presented  on  the  trial  of  this  issue 
which  could  have  been  raised  by  the  suit  in  replevin,  we  shall  pass 
by  the  form  of  the  pleadings  and  consider  the  case  on  its  merits. 
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The  instruments  under  which  the  respective  parties  asserted 
right  to  the  property  having  been  regularly  executed  and  recorded, 
the  primary  question  is  whether  the  clause  of  the  lease  reserving  a 
lien  on  the  crops  to  be  produced  from  year  to  year  is  superior  to 
the  mortgage. 

The  rule  at  common  law  seems  to  be  that  a  chattel  mortgage 
can  only  operate  on  property  in  actual  existence  at  the  time.  It 
is  not  valid  as  to  goods  not  then  in  esse,  or  which  do  not  then 
belong  to  the  mortgagor,  to  which  he  has  no  potential  ownership. 
Lurm  V.  Thornton,  1  Man.,  Gr.  &  S.  379.  In  the  early  case  of 
Grantham  v.  ffawley,  Hob.  132,  it  was  said  *^  a  man  cannot  grant 
all  the  wool  that  shall  grow  upon  sheep  that  he  may  buy  there- 
after." But  if  the  grant  be  of  all  the  wool  of  his  sheep  for  seven 
years,  this  is  good,  for  that  means  the  wool  of  the  sheep  the  , 
grantor  then  has. 

The  distinction  is  between  the  grant  of  an  interest  in  property 
which  the  grantor  then  has  in  existence,  or  potentially,  and  an 
interest  in  property  thereafter  to  be  acquired.  The  ownership 
must  be  actual  or  potential.     Oliver  v.  Sill,  8  Wend.  Ill,  112. 

A  mortgage  is  technically  a  grant.  It  is  a  sale  or  assignment  of 
the  thing,  so  that  under  our  statute,  after  condition  broken,  the 
title  vests  absolutely  in  the  mortgagee. 

The  legal  consequence  of  the  forfeiture  of  the  condition  of  a 
chattel  mortgage  is  to  vest  in  the  mortgagee  the  right  to  the  pos- 
session and  an  absolute  right  to  the  property.  He  may  sell  and 
pass  title  without  decree  of  foreclosure,  especially  after  notice  to 
the  mortgagor  to  redeem.  O^Reilly  v.  Hendricks,  10  Miss.  388  ; 
Tkornhill  v.  Gilbner,  12  id.  153. 

A  grant  implies  a  disposition  of  a  thing  ifiesse,  or  potentially  so, 
as  the  clip  of  the  wool,  for  a  term  of  years,  of  the  sheep  which 
the  man  then  has.  The  grantor  owns  the  property  from  which 
the  wool  naturally  grows,  so  that  he  may  be  said  to  be  the  poten- 
tial owner. 

An  agreement  to  mortgage  a  particular  parcel  of  land  will  in 
equity  be  treated  as  an  equitable  mortgage.  The  court,  proceeding 
on  the  footing  somewhat  of  a  specific  performance,  will  give  the 
benefit  of  the  security  which  the  party  covenaiited  to  execute. 

But  the  contract  must  point  to  the  specific  property.  1  Paige, 
128;  Adams  v.  Johnson,  41  Miss.  268. 

Courts  of  equity  in  modem  times,  to  give  effect  to  contracts  and. 
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-engagementSy  where  public  policy  would  not  be  contravoned,  and 
the  door  not  be  opened  t©  the  perpetration  of  fraud,  have  imparted 
the  virtue  of  securities,  by  way  of  liens,  to  many  instruments  which 
•courts  of  law  would  not  regard  as  operating  as  a  grant  or  assign- 
ment of  the  thing,  as  in  case  of  a  technical  mortgage.  When  it  is 
said  that  a  mortgage  of  a  thing  not  in  esse  is  void  at  law,  no  more 
is  meant  than  that  the  instrument  does  not  have  effect  to  pass  the 
title  to  the  property. 

Courts  of  equity  constantly  enforce  rights  attaching  to  property 
where  the  legal  title  is  not  involved,  and.  where  the  owner  of  the 
right  would  have  no  countenance  or  support  in  a  court  of  law.  The 
reservation  of  a  lien  for  the  purchase-money  in  the  deed  of  convey- 
ance is  of  the  same  character  as  the  implied  equity  in  favor  of  the 
vendor;  neither  creates  a  title  to  the  property;  neither  amounts  to 
any  thing  more  than  a  privilege  to  subject  the  specific  property  to 
the  debt.  These  are  instances  of  liens  created  without  a  grant; 
where  they  attach,  they  are  quite  as  effectual  securities  for  the  debt 
as  a  mortgage.  Courts  of  equity  have  in  certain  instances  upheld 
•  contracts  intended  as  grants,  by  way  of  mortgage,  which  were 
ineffectual  as  such,  by  giving  them  virtue  as  liens.  These  are  some 
of  the  illustrations: 

A  ship-owner  may  assign  the  freight  of  a  voyage  which  the 
vessel  is  prosecuting.  In  re  Ship  Ware,  8  Price,  269.  Or  he 
may  sell,  or  hypothecate  for  advances,  the  oil  and  head  matter 
to  be  taken  in  a  whaling  voyage.    Langton  v.  Horton,  1  Hare,  649. 

And  the  work  animals  on  the  plantation,  and  such  others  as  may 
be  brought  on  it  for  farm  use.    Sillers  v.  Lester,  48  Miss.  523. 

In  these  cases  the  instruments,  though  in  the  form  of  assign- 
ments or  mortgages  of  the  several  subjects,  could  not  operate  to 
pass  the  legal  title,  for  the  reason  above  stated.  Yet  courts  of 
chancery  dealt  with  them  as  equitable  securities  or  liens. 

In  Cayce,  trustee,  v.  Stovall,  60  Miss.  400,  whilst  adopting  the 
authority  of  these  cases,  the  court  said,  ^*  that  it  must  not  be  under- 
stood as  committing  itself  to  the  broad  doctrine  ^  that  a  mortgage 
of  chattels  thereafter  to  be  acquired  as  unlimited  and  in  all  circum- 
.  stances  to  be  sustained.'^' 

An  assignment  or  mortgage  of  all  the  goods  which  a  man  may 
hereafter  acquire  would  be  too  vague  and  uncertain,  and  invalid 
for  that  reason  as  well  as,  perhaps,  on  grounds  of  public  poliqy. 
But  contingent  estates  and  interests^  though  not  assignable  at  law# 
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may  be  the  subject  of  a  contract  for  ayaluable  consideration^  which 
will  be  specifically  enforced  when  the  event  happens.  2  Story's  Eq^ 
§§  1040, 1046.  At  law  the  assignment  of  future  accretions,  or  increase 
of  any  subject  which  a  person  owns  at  the  time,  will  be  respected. 

The  doctrine  of  equitable  liens  on  things  not  in  esse  at  the  date 
of  the  contract,  and  the  extent  to  which  they  will  be  upheld  against 
subsequent  creditors,  has  not  as  yet  been  sufficiently  developed  to 
admit  of  a  precise  generalization  into  principles.  A  careful  study 
of  the  cases  will  disclose— 

1st  That  in  each  instance  the  contract  had  reference  to  some 
particular  designated  property,  which  may,  in  the  ordinary  course 
of  things,  and  with  reasonable  certainty,  come  into  existence. 

2d.  The  assignor,  or  mortgagor,  must  at  the  date  of  the  contract 
have  an  actual  interest  in  or  concerning  the  subject.  There  must 
be  an  interest  "  inpresenii"  of  which  the  future  acquisition  is  the 
product,  or  in  such  wise  incident  to  or  connected  with  it,  consti- 
tuting a  tangible  and  substantial  predicate  of  a  contract  MorriU 
V.  Noyesy  56  Me.  468. 

Is  not  the  reservation  by  Bobb  of  the  lien  within  the  principle 
just  stated?  The  substance  of  the  transaction  is  this:  Robb 
demised  the  land  for  the  term  at  the  stipulated  rent  The  lessees 
covenanted  that  the  annual  products  should  be  pledged  as  security, 
to  the  landlord.  The  lessees,  as  owners  of  the  term,  had  the  same 
power  of  disposition  over  the  annual  fruits  of  the  soil  — fructus 
industricB  —  as  though  they  had  been  owners  of  the  fee,  with  this 
modification,  however,  that  the  products  of  the  soil  are  considered 
as  the  natural  fund,  in  part,  for  the  payment  of  rent,  in  respect  of 
which  thft  landlord  has  special  privileges  over  creditors. 

Rent  is  said  to  issue  out  of  the  land.  It  were  not,  perhaps, 
extravagant  to  say  that  the  landlord  has  a  sort  of  contingent  inter- 
est in  the  crops,  which  remains  dormant  until  exerted  to  enforce  what 
may  be  due  him.  These  special  privileges  constitute  his  security. 
The  incumbrance  of  the  crops  with  an  express  lien  is  but  to  give 
strength  and  completeness  to  the  imperfect  rights  of  the  landlord. 

These  tenants  were  purchasers  of  the  land  for  the  term  of  five 
years,  to  be  used  for  agricultural  purposes.  As  security  for  the 
price  to  be  paid  they  pledged  the  crops.  The  thing  hypothecated 
was  to  spring  out  of,  or  be  the  product  of,  the  soil.  It  was  directly 
connected  with  the  land  which  the  tenants  owned  for  the  term. 
The  crops  were  contingencies  depending  on  present  existing  prop- 
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erty  or  interest  in  the  lessees,  and  therefore  the  subject  of  sole  or 
assignment.     Story  on  Sales,  §  186.  / 

Whilst  a  x)erson  cannot  make  a  present  sale  of  all  the  wool  that 
may  grow  on  sheep  which  he  may  hereafter  buy,  nor  of  any  other 
thing  in  which  his  interest  is  wholly  prospective  and  doubtful, 
there  may  be  a  valid  sale  of  the  wine  a  vineyard  is  expected  to  pro- 
duce or  the  grain  a  field  is  expected  to  grow,  the  milk  of  a  cow  for 
the  next  year  or  the  future  young  of  animals.    Story  on  Sales,  §  185. 

It  is  to  be  remarked  in  all  these  instances  that  the  subject  of  th& 
sale  sprang  out  of,  or  depended  upon,  some  present  right  or  prop- 
erty or  interest  which  the  seller  had. 

Many  of  the  cases,  whilst  condemning  a  grant  of  goods  not  at 
the  time  belonging  to  the  grantor^  concede  that,  after  the  property 
has  been  acquired,  the  grantor  may  ratify  it  by  some  act  done  for 
that  purpose,  such  as  delivery  to  the  grantee. 

It  seems  to  be  solecism  to  say  that  a  mortgage  is  void  at  law  and 
yet  may  be  operative  in  equity.  Much  of  the  confusion  and  seem- 
ing conflict  in  the  cases  result  fromi  the  infelicitous  use  of  language 
which  does  not  accurately  convey  the  idea.  The  invalidity  at  law 
imports  nothing  more  than  that  the  mortgage  is  ineffectual  as  a. 
grant  to  pass  the  legal  title.  The  chancery  court  does  not  put 
itself  in  conflict  with  that  principle,  but  construes  the  instrument 
as  imposing  a  lien  upon  the  thing  when  acquired  or  produced, 
treating  the  leading  title  or  ownership  as  still  residing  in  the  debtor 

If  the  grantor,  after  the  thing  comes  into  being,  does  something^ 
in  recognition  of  the  sale,  as  delivery  of  possession,  then  the  trans- 
action becomes  complete  at  law.  A  court  of  equity  does  not  wait 
lor  a  ratification,  but  substantiallv  enforces  the  contract  as  creat- 
ing  a  lien  for  the  benefit  of  the  creditor. 

The  rule  of  law  is  stated  by  Lord  Bacok  in  his  Maxims,  Beg.  14r 
^'The  law  doth  not  allow  of  grants,  except  there  be  a  foundation 
of  interest  in  the  grantor,  for  the  law  will  not  accept  of  grant  of 
titles  or  of  things  in  action;  much  less  will  it  allow  a  man  to  grant 
or  incumber  that  which  is  no  interest  at  all,  but  merely  future." 

The  rule  in  equity  is  well  exemplified  by  the  case  of  Butt  v. 
Ellett,  19  Wall.  544,  a  case  almost  identical  in  its  facts  with  the  one 
before  us.  The  lessor  had  reserved  a  lien  on  the  crops  of  cotton 
and  com  in  his  lease.  The  cotton  had  been  consigned  by  the  lea- 
see to  Butt  &  Co.,  his  factors^  for  sale,  who  had  notice  of  the  con- 
tract.   Butt  &  Co.  were  held  to  be  trustees  of  the  proceeds  of  tha 
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cotton  for  the  landlord,  or  his  assignee.  The  coart,  declaring  the 
effect  of  the  instrument,  said  :  '^  The  mortgage  clauses  could  not 
opei*ate  as  a  mortgs^e,  because  the  crops  to  which  it  relates  were 
not  then  in  existence.  When  the  crops  grew,  the  lien  attached  and 
bound  them  effectually  from  that  time."  To  the  same  effect  is 
Smith  V.  Atki7iSy  18  Vt.  465. 

Prior  to  the  enactment  of  the  registration  laws  the  current  of 
all  decisions  was  that  possession  by  the  mortgagee  was  essential  to 
the  validity  of  a  chattel  mortgage.  If  the  instrument  was  secured, 
the  instrument  remained  with  the  mortgagor.  In  controversies 
with  subsequent  creditors  and  purchasers  registration  was  regarded 
as  of  the  same  import  as  possession,  and  if  the  security  was  in 
other  respects  fair  and  bona  fide,  it  would  be  unimpeachable. 

Where  tliero  are  no  registration  laws  we  find  a  great  deal  of  dis- 
cussion in  the  books  as  to  the  necessity  of  a  creditor,  protected  by  . 
an  assignment  of  goods  thereafter  to  be  produced  or  acquired,  get- 
ting possession  before  a  subsequent  creditor  has  acquired  a  lieu  on 
them.  Several  of  the  cases  cited  by  counsel,  and  others  which,  we 
have  consulted,  are  of  that  sort.  The  assignment  of  these  contin- 
gent interests,  being  upheld,  got  possession  before  a  subsequent 
creditor  anticipated  him.  These  statutes  protect  the  assignee  or 
mortgagee  against  subsequent  liens  and  sales.  They  were  not 
designed  to  make  good  a  title  which  was  not  good  before^  but  to 
shield  it,  when  bonafidey  against  claims  which  subsequently  accrue 
against  the  property.  We  held,  in  the  case  of  W7nle  v.  Thonuu, 
52  Miss.  49,  that  the  reservation  of  a  lien  in  a  lease  on  the 
annual  crops  would  be  enforced,  in  a  court  of  chancery,  between 
the  parties.  We  now  take  the  further  step,  and  declare  that  the 
lieu  obtained  by  Robb  on  the  annual  crops  to  be  grown  during  the 
term,  as  security  for  his  rent,  was  not  only  good  between  the  imme- 
diate parties,  but  was  superior  and  paramount  to  the  mortgage  of 
Everman  &  Co.,  they,  by  reason  of  the  registration,  having  notice 
of  Robb's  equity.  Registration  of  the  lease  was  notice  to  subse- 
quent purchasers  and  creditors  who  dealt  with  the  lessees  in  respect 
of  the  cotton  at  their  peril. 

This  doctrine  does  not  contravene  public  policyi  but,  on  the  con* 
trarv,  will  be  beneficial  in  its  effects,  as  it  may  enable  those  with 
moderate  means  and  little  or  no  credit  to  engage  in  agriculture,  by 
pledging  the  fruits  of  thesoil  for  the  rent ;  nor  when,  as  in  this  case^ 
the  instrument  has  been  recorded,  <3an  any  one  be  deceived,  for  the 
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nature  of  the  property  can  be  readily  ascertained  by  consulting  the 
pnblie  records. 

It  was  error  to  exclade  the  testimony  offered  by  Everman  &  Co. 
to  prove  that  the  mortgage  clause  of  the  lease  had  been  altered. 
The  testimony  was  pertinent  and  relevant,  and  would  tend  to  prove 
that  the  instrument  was  void.  The  alleged  alteration  was  in  a 
material  matter.  Whether  it  would  have  been  sufficient  to  satisfy 
the  jury  was  not  a  question  for  the  court  to  decide. 

The  test  of  the  admissibility  of  testimony  is  relevancy  and  perti- 
nency, and  not  weight  or  conclusiveness. 

If  the  instrument  had  been  materially  altered  after  its  execution, 
no  recovery  could  be  had  upon  it,  provided  it  was  not  accidental, 
and  provided,  further,  it  was  done  by  the  party  claiming  under  it, 
or  with  his  privity.  An  alteration  in  such  circumstances — that  is, 
after  delivery  and  whilst  in  the  custody  of  the  party  asserting  a 
right  under  it,  devolves  upon  him  the  duty  of  explanation.  Ever- 
man &  Co.  might  thus,  by  evidence,  assail  the  instrument  under 
irhich  their  adversary  claimed,  and  should  have  been  allowed  to 
examine  the  witness  on  the  point.  1  Qreenl.  on  Ev.,  §  564,  and 
notes  ;    Clopton  v.  Blkitiy  49  Miss.  105, 106. 

The  views  which  we  have  expressed  make  it  unnecessary  to  con- 
sider the  instructions. 

Judgment  reversed,  cause  remanded,  and  a  venire  de  novo 
awarded. 


New  Oeleaks,   St.  Louis  and  Chicago  Railroad  Company 

V.    BUKKE. 

(68  M!bs.  200.) 

Carrier  •^■<hUj/  of,  to  protect  pcusengers  from  iii^wry  by  feUow^paeeengere, 

A  railroad  company  is  charged  with  the  duty  of  preserving  order  on  its  trains, 
and  is  liable  for  injariee  sastained  by  a  passenger  at  the  hands  of  a  fellow- 
passenger  in  consequence  of  a  faUure  on  the  part  of  the  agents  of  the  com- 
pany to  discharge  this  duty. 

Plaintiff,  a  passenger  on  defendant's  cars,  was  assaulted  by  other  passengers 
and  appealed  to  the  train  conductor  for  protection.  The  conductor,  after 
asking  the  assailants  to  desist,  became  frightened  and  ran  away,  and  made 
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no  farther  effort  to  protect  tlie  plaintiff,  who  was  thereupon  beaten  and 
injured,  ffeld,  that  the  conductor  having  failed  to  use  the  means  at  hJa 
disposal  to  protect  the  plaintiff,  the  defendant  was  liable.* 
Plaintiff,  while  a  passenger  ou  defendant's  cars,  was  assaulted  and  injured  bj 
fellow-passengers,  who  were  defendant's  servants,  but  were  not  then  on 
duty.  The  conductor  of  the  train,  with  knowledge  of  the  assault,  made  no 
efficient  effort  to  protect  plaintiff,  and  the  assailants  were  afterward 
retained  in  defendant's  service.  ffM,  that  defendant  was  liable  to  puni- 
tive damages. 

ACTION  by  Burke  for  damages  for  injaries  sastained  by  him 
while  a  passenger  on  defendant's  cars  at  the  hands  of  fellow- 
passengers.    The  opinion  states  the  ease. 

J.  A.  P.  Campbell  and  Harris  <6  OeorgSy  for  plaintiff  in  error. 
A.  H.  Handy y  for  defendant  in  error. 

OuALKEBSy  J.  The  plaintiff  below  (defendant  here)  reco?ered 
in  the  Circuit  Court  of  Madison  county  verdict  and  judgment 
against  the  defendant  railroad  to  the  amount  of  16,000^  for  dam- 
ages sustained,  while  a  passenger  on  its  train,  at  the  hands  of  some 
fellow-passengers. 

The  facts  of  the  case,  as  stated  by  the  plaintiff,  and  as  seemingly 
indorsed  by  the  verdict  of  the  jury,  are  as  follows:  The  plaintiff,  a 
photographer  by  profession,  embarked,  with  his  baggage  and  appa- 
ratus, on  the  cars  of  the  defendant  at  the  depot  in  the  city  of  Jack- 
son, en  route  for  Canton.  The  train  was  a  special  one,  improvised 
between  the  two  towns  for  the  convenience  of  persons  attending 
the  State  fair,  which  was  then  in  session  at  the  capital.  There  was 
a  large  crowd  on  board,  and  the  plaintiff,  by  permission  of  the 
conductor,  located  himself  with  his  luggage  in  the  baggage  car, 
which  was  the  rearmost  car  of  the  train,  farthest  from  the  engine. 
The  train  started  about  dark,  and,  just  as  it  was  leaving,  there 
entered  the  baggage  car  four  or  five  men,  drunk,  disorderly  and 
boisterous.  They  were  all,  with  one  exception,  railroad  employees, 
but  not  attachees  of  this  particular  train.  They  were  brakemen 
on  freight  trains  and  section  hands  on  other  portions  of  the 
road,  who  had  been  attending  the  fair,  traveling  on  employees* 

*  See  Putnam  v.  Broadway,  etc.,  RaUroad  Co.,  14  Am.  Rep.  190,  wherein  this 
qaestiou  is  full/  discussed. 
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passes.  They  at  once  commenced  to  ply  the  plaintiff,  who  was 
an  entire  stranger,  with  idle  and  impertinent  questions,  to  all 
of  which  he  answered  civilly.  At  length,  one  of  them  rudely 
pulled  off  the  plaintiff's  hat,  and  passed  it  from  one  to  another  of 
his  companions.  The  plaintiff,  rising  up  to  leave  the  car,  was 
caught,  and  pulled  violently  by  the  arm.  Disengaging  himself, 
he  left  the  baggage  car  in  quest  of  the  conductor,  whom  he  found 
in  the  adjoining  car,  engaged  in  taking  up  tickets.  He  informed 
the  conductor  that  he  had  been  insultingly  treated,  and  that  his 
hat  had  been  taken  from  him,  and  requested  that  it  might  be 
restored.  The  conductor  replied  that  he  was  going  in  that  direc- 
tion taking  up  tickets,  and  that,  if  the  plaintiff  would  wait  until 
he  reach  the  baggage  car,  he  would  see  him  righted.  Accepting 
this  assurance,  the  plaintiff  walked  to  the  end  of  the  passenger  car 
nearest  to  the  baggage  car,  and,  standing  there,  saw  his  late  assail- 
ants engaged  in  eating  some  fruit  which  he  had  procured  to  carry 
to  his  family.  In  about  fifteen  minutes,  the  conductor  came  to 
him,  and  together  they  proceeded  into  the  baggage  car.  The 
plaintiff  held  in  his  hand  a  hatchet,  which  constituted  a  part  of  his 
luggage,  and  which  he  had  held  continuously  in  his  hand  since  his 
first  embarkation  on  the  train.  As  they  entered  the  baggage  car, 
the  conductor  said,  ^'Gentlemen,  this  gentleman  says  that  some  of 
you  have  got  his  hat,  and  that  you  have  insulted  him."  One  of 
the  men  addressed  then  handed  or  tossed  the  plaintiff's  hat  to  him, 
and,  at  the  same  time,  another  of  the  number  asked,  "  Wlio  do 
you  say  insulted  you  ?  "  The  plaintiff  replied,  "  All  of  you  have 
insulted  me."  The  man  answered,  "  You  are  a  d — d  liar ; "  and 
then  sprang  at  the  plaintiff,  and,  aided  by  one  of  his  companions, 
began  to  beat  and  kick  him,  the  others,  in  the  meantime,  closing 
around  and  cursing  him.  The  conductor  called  out,  ^'Qentlemen,  for 
Ood's  sake,  don't  get  me  into  trouble;"  and  then  precipitately 
abandoned  the  car,  carrying  with  him  his  lantern,  and  leaving  the 
parties  in  comparative  darkness.  The  plaintiff,  pressed  upon  by 
his  foes,  retreated  backwards  toward  the  door,  fighting  back  with 
his  hatchet  Two  of  his  antagonists  he  felled  senseless  to  the  floor. 
His  arm  was  rendered  nerveless  by  a  kick,  and  fell  to  his  side;  and, 
just  as  he  reached  the  door,  he  was  fired  upon  with  a  pistol,  and 
slightly  wounded  in  the  thigh.  Escaping  from  the  baggage  car,  he 
found  the  conductor  on  the  platform  without,  greatly  excited  and 
alarmed,  and  by  him  was  hurriedly  conducted  forward  through 
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several  passenger  cars,  and  finally  located  in  the  one  nearest  the 
engine.  Such  was  the  haste  of  the  conductor,  that,  finding  the 
door  of  one  of  the  care  difficult  to  open,  he  threw  up  a  window, 
and  he  and  the  plaintiff  crawled  through  it.  Two  of  the  rioters 
subsequently  came  into  the  i^assenger  car  adjoining  the  baggage 
car,  and,  in  the  presence  of  the  conductor  and  of  the  other  passen- 
gers, violently  cursed  and  abused  the  plaintiff,  threatening  there- 
after to  kill  him.  The  plaintiff,  however,  was  not  in  this  car,  and 
did  not  hear  this  language.  The  train  was  not  stopped  at  all  dur- 
ing these  disturbances,  nor  was  any  attempt  made  to  quell  or  eject 
the  rioters. 

The  plaintiff  was  not  seriously  injured.  He  was  able  to  walk 
about  the  streets  the  day  after  the  attack,  though  he  could  not 
return  to  his  business  for  ten  days.  The  railroad  company,  of  their 
own  motion,  subsequently  investigated  the  affair,  but  did  not  dis- 
charge any  of  the  parties  engaged  in  it.  Indeed,  it  appears  that, 
after  the  investigation,  and  before  the  trial,  one  of  the  principal 
actors  in  the  assault  was  promoted  from  the  position  of  brakeman 
to  that  of  conductor  of  freight  trains. 

Conceding  that  the  parties  who  committed  the  outrage  are  to  be 
regarded  as  fellow-passengers  with  the  plaintiff,  and  not  as  servants 
of  the  corporation — because,  though  servants,  they  were  not  so 
employed  upon  this  occasion — the  grave  and  important  question  is 
presented,  whether  a  railroad  company  is  diarged  with  the  duty  of 
preserving  peace  and  order  on  its  trains,  and,  if  so,  whether  it  is 
liable  for  injuries  sustained  by  a  passenger  at  the  hands  of  a  fellow- 
passenger,  in  consequence  of  a  failure  on  the  part  of  the  agents  oi 
the  company  to  discharge  this  duty. 

Tliis  question  is  almost  as  novel  as  it  is  important,  and  far-reacb- 
ing  in  its  practical  results.  It  is  of  first  impression  in  our  Staw. 
and  lacks  but  little  of  being  so  in  American  and  English  jurispru- 
dence. 

Three  cases  only  have  been  called  to  our  attention  as  distinctly 
announcing  the  doctrine  of  the  liability  of  the  carrier  for  failing 
to  protect  the  passenger  from  the  assaults  of  his  fellows. 

Of  these,  we  may  remark  that  the  first  in  point  of  time, 
Pittsburgh  Railway  v.  Hinds,  53  Penn.  St.  512,  occurred  so 
recently  as  1866,  and  is  but  meagerly  considered ;  that  the  sec- 
ond {Flint  V.  Norwich  Transportation  Co.,  34  Conn.  564)  was  but 
the  charge  of  a  United  States  circuit  judge  to  a  petit  jury  ;  that  in 
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the  third  {Ooddard  v.  Grand  Trunk  Railway  ,'5T Me.  202  ;  s.  q., 
2  Am.  Rep.  39)  the  remark  of  the  learned  judge,  which  is  relidd 
on  as  asserting  the  doctrine,  was  manifestly  obiter  dictum,  since 
the  injury  complained  of  in  that  case  had  been  inflicted,  not  by  a 
fellow-passenger,  but  by  a  servant  of  the  corporation  while  in  dis- 
charge of  his  duty  as  such.  The  absence  of  any  adjudicated  cases 
in  England  or  America  previous  to  those  referred  to,  and  the  faiil- 
nre  to  find  any  positive  enunciation  of  the  doctrine  in  any  text- 
book before  those  decisions  were  rendered,  would  seem  to  furnish 
a  strong  argument  against  its  adoption  here ;  and  this  view  is 
pressed  with  great  zeal  and  ability  in  the 'briefs  of  counsel  for  the- 
appellants.  It  is  urged  with  much  force  that  it  is  incredible  that . 
such  a  doctrine  could  have  slept  so  long  undiscovered  and  unsus- 
pected in  the  body  of  the  cominon  law,  amid  all  the  learned  and 
exhaustive  discussions  touching  the  rights  and  liabilities  of  com- 
mon carriers  which  have  marked  the  history  of  our  jurisprudence^, 
and  that,  though  common  carriers  have  been  engaged  for  more 
than  a  hundred  years  in  transporting  millions  of  passengers,  it 
remained  for  the  Supreme  Court  of  Pennsylvania,  less  than  ten 
years  ago,  to  discover  that  the  carrier  is  the  protector  by  law  of 
each  passenger  against  the  malice,  the  brutality,  or  the  drunken- 
ness of  his  fellow- travelers.  It  is  said  that  the  carrier  occupies  no 
such  position  of  insurer  toward  passengers  as  he  does  toward 
freight ;  that  as  to  them  he  is  not  bound  for  all  casualties,  save 
those  sent  of  God  or  of  the  public  enemy,  but  that,  on  the  con- 
trary, being  human  beings  endowed  with  rational  faculties,  they 
must  protect  themselves  by  the  aid  of  the  law  against  every  thing 
save  acts  of  commission  or  of  omission  on  the  part  of  the  carrier 
and  his  servants  ;  that  the  carrier  has  discharged  his  whole  duty 
toward  the  passenger  when,  having  provided  all  the  necessary 
appliances  for  his  safe  and  speedy  journey,  he  takes  care  that  he  is 
i^-'^  not  molested,  injured,  hindered,  or  delayed  by  any  misconduct  or 

jl''' ''  negligence  on  the  part  of  himself  or  his  agents.     It  is  further  urged, 

that  to  exact  of  the  carrier  and  his  servants  the  duty  of  investigat- 
ing the  merits  of  renconters  occurring  between  passengers,  of 
deciding  upon  their  merits,  and  of  lending  the  power  of  their 
authority  to  the  one  or  the  other  party,  is  to  devolve  upon  them  a 
duty  alike  foreign  to  their  business  and  unsuitable  to  be  discharged 
by  them ;  and,  in  addition,  that  these  qiboai  judicial  functions 
must  be  discharged  under  the  penalty  of  deciding  correctly  in  each 
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case,  or  of  subjecting  themselves  to  heavy  damages  for  an  erroneouB 
decision.  Thus  it  is  said  that  in  the  case  at  bar  the  men  whom  we 
have  stigmatized  as  riot;ers  denied  having  insulted  the  plaintiff, 
and  claimed  that  his  hat  had  been  taken  in  a  good-humored  and 
playful  joke.  If  the  conductor,  in  the  first  instance,  accepting 
the  plaintiff's  complaint  as  well  founded,  had  ejected  the  men  from 
the  car,  and  it  had  turned  out  that  their  version  of  the  matter  was 
true,  the  company  might  have  been  mulcted  in  damages  in  a  suit 
brought  by  them ;  and  so  it  is  said,  if  this  duty  of  interference  and 
this  penalty  for  non-interference  is  imposed  upon  the  servants  of 
common  carriers,  it  will  impose  the  most  important  and  delicate 
responsibilities  upon  a  class  of  men  wholly  unfitted  to  discharge 
them,  but  which  they  must  undertake,  though  the  penalty  of 
erroneous  judgments  may  be  financial  ruin  of  their  principals. 

Though  impressed  with  the  cogency  and  weight  of  this  reasoning* 
we  are  compelled  to  say  that  it  fails  to  satisfy  our  minds.  That 
a  court  is  called  upon  to  administer  relief  in  a  case  for  which  no 
parallel  can  be  found,  is  undoubtedly  good  ground  for  hesitation, 
care  and  caution  ;  but  the  question  after  all  must  be,  has  a  meri* 
torious  case  been  presented,  and  is  the  doctrine  invoked  fairly  de- 
ducible  from  the  established  principles  of  the  law  ?  If  so,  we  must 
follow  logical  premises  to  their  legitimate  conclusions,  even  though 
it  leads  to  novel  applications  of  old  doctrines.  It  is,  indeed,  the 
boast  of  the  common  law,  that,  unlike  the  written  codes  of  other  sys- 
tems, it  is  not  compelled  to  point  to  express  and  dogmatic  enact- 
ments to  justify  every  case,  but  that  it  contents  itself  with  laying 
down  broad,  general  principles,  and  leaves  its  ministers  to  mould  and 
apply  them  to  the  ever  varying  and  constantly  expanding  necessi- 
ties and  inventions  of  man. 

Nowhere  has  this  wise  and  beneficent  doctrine  been  more 
strikingly  displayed  than  in  the  application  of  the  ancient  prin- 
ciples of  law  relating  to  common  carriers,  with  some  slight 
assistance  from  statutory  enactments,  to  the  rights  and  duties  of 
railroad  companies. 

If  it  be  asked,  then,  what  principle  is  it  that  imposes  upon  a 
railroad  company  the  duty  of  preserving  good  order  on  its  trains, 
and  makes  it  liable  for  all  injuries  sustained  by  reason  of  a  failure 
to  discharge  this  duty,  we  answer,  that  it  springs  out  of  the  obli- 
gation resting  upon  it  to  use  every  power  with  which  it  is  invested 
to  transport  the  passenger  safely  to  his  destination. 
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We  freely  grant  that  it  is  not  an  insurer  of  the  passenger  in  the 
same  sense  as  it  is  of  freight  committed  to  it  for  shipment.  It  is 
not  responsible  to  him  for  any  casualties,  except  such  as  occur 
through  its  improper  equipments,  or  the  negligence  or  willful 
wrong-doing  of  its  agents;  but  the  omission  of  these  agents  to 
exercise  any  power  which  the  law  has  intrusted  to  them  for  the 
benefit  and  protection  of  the  traveler  is  negligence  as  clear  and 
unmistakable  as  a  failure  to  put  out  a  signal-light  or  sound  a 
whistle. 

The  right,  and  consequently  the  duty,  of  the  officers  in  charge 
of  a  railroad  train  to  preserve  order  thereon,  and,  if  necessary,  to 
eject  therefrom  all  drunken,  riotous  and  disorderly  persons,  as  well 
as  all  persons  violating  the  reasonable  rules  and  regulations  of  the 
company,  has  been  declared  and  vindicated  in  countless  cases,  both 
in  this  country  and  in  England.  Indeed,  we  are  not  aware  that  it 
has  ever  been  seriously  questioned  by  any  respectable  court.  It 
was  said  by  the  Supreme  Court  of  Massachusetts,  in  a  well-consid- 
ered case,  that  a  conductor  may  expel  from  the  train  a  person  who, 
by  reason  of  intoxication  or  otherwise,  is  in  such  a  condition  as  to 
render  it  reasonably  certain  that  by  act  or  speech  he  will  become 
offensive  or  annoying  to  other  passengers,  although  he  has  not 
actually  committed  any  act  of  offense  or  annoyance.  Vinton  v. 
Middlesex  Railroad^  11  Allen,  304. 

Now,  for  what  purpose  is  this  power  intrusted  by  law  to  the  offi- 
cers in  charge  of  a  train  P  Partly,  doubtless,  for  their  own  perso- 
nal protection  in  the  discharge  of  their  duties.  Partly,  also,  for 
the  protection  of  the  property  and  interests  of  the  company,  but 
surely  not  less  for  the  protection,  likewise,  of  the  passengers  who 
for  the  time  being  are  under  their  care,  and  to  some  extent  in  their 
custody.  If  a  railroad  conductor  in  charge  of  a  train  is  assaulted 
by  a  personal  enemy  on  some  private  grievance,  he  may,  of  course, 
defend  himself,  like  any  other  man.  But  he  may  do  more.  He 
may  stop  the  train,  call  to  his  assistance  all  his  fellow-employees 
and  the  willing  passengers,  and  eject  his  antagonist  from  the  train; 
and  this,  too,  without  regard  to  the  merits  of  the  private  quarrel 
between  himself  and  his  enemy.  Why  is  this?  Because,  apart 
from  his  rights  as  a  man,  he  may  defend  his  official  position  for 
the  benefit  of  the  company  and  of  the  passengers  intrusted  to  his 
care.  So,  likewise,  if  he  sees  one  passenger  making  upon  another 
an  assault,  unprovoked  at  the  time,  he  may  command  the  peace,  and, 
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without  regard  to  the  merits  of  the  quarrel^  compel  it,  if  necessary, 
by  an  ejection  of  the  unruly  party.  In  so  doing  he  decides  noth- 
ing as  to  the  merits  of  the  quarrel  and  will  no  more  be  liable  for 
an  honest  and  impartial  mistake  #han  a  police  officer  would  be 
under  similar  circumstances.  He  merely  says,  in  effect,  ^'You 
shall  not  fight  nor  quarrel  on  this  train.  By  virtue  of  my  position, 
and  by  the  duty  that  I  owe  to  the  olher  passengers,  I  command 
the  peace,  and,  if  necessary,  I  will  summon  the  power  of  my  train 
to  enforce  it."  Can  there  be  any  doubt  of  his  authority  to  do 
this?  Are  not  the  cases  numerous  where  men  have  been  put  off 
trains  for  being  drunk  or  noisy,  or  blasphemous  in  the  presence  of 
lady  passengers;  and  has  not  the  action  of  conductors  inso  doing  been 
uniformly  sustained  by  the  courts?  But  if  he  may  do  this  voluntarily 
at  his  option,  is  he  not  compelled  to  do  it  when  requested  by  those 
for  whose  benefit  the  power  has  been  conferred  upon  him? 

Powers  and  duties  are  usually  reciprocal,  and  may  be  said  to  be 
uniformly  so  when  the  power  is  of  a  public,  official  character,  con- 
ferred for  the  benefit  of  others.  The  failure  or  refusal  of  the 
official  to  exercise  such  a  power  in  a  proper  case,  when  called  np<m 
by  those  for  whose  protection  he  has  been  invested  with  it,  amounts 
to  negligence,  or  to  willful  misconduct,  as  the  circumstances  of  the 
case  may  indicate. 

If  two  or  three  burly  blackguards,  boarding  the  train  of  the 
defendant  railroad,  at  the  Louisiana  line,  should  ride  through  the 
State,  insulting  and  beating  eveij  man,  woman  and  child  who 
entered  the  cars,  can  there  be  any  doubt  of  the  authority  or  duty 
of  the  officers  in  charge  to  use  their  utmost  power  to  prevent  the 
outrage?  Can  they,  disregarding  the  cries  of  the  passengers  for 
help,  proceed  quietly  with  their  accustomed  duties,  and  to  every 
appeal  respond,  "  It  is  none  of  our  business.  You  must  help 
yourselves?  "    Surely,  to  ask  these  questions  is  to  answer  them. 

We  conclude,  then,  that  the  undoubted  power  which  is  vested  in 
railroad  officials  to  preserve  peace  and  good  order  on  their  trains, 
and,  if  necessary  for  this  purpose,  to  eject  therefrom  turbulent 
and  disorderly  persons,  carries  with  it  the  absolute  duty  to  exercise 
the  power,  when  called  upon  so  to  do  in  a  proper  case  by  the  other 
passengers;  that  a  failure  to  discharge  this  duty  stands,  to  some 
extent,  upon  the  same  footing  as  the  omission  to  perform  any 
other  official  duty,  and,  upon  the  maxim  respondeat  superior, 
xend^^  the  corporation  liable. 
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The  announcement  of  this  doctrine  for  the  first  time,  in  its  prac-. 
tioal  application  in  the  jurisprndence  of  the  State,  admonifihes  us 
that  it  should  be  stated  with  its  proper  limitations  and  restrictions. 

It  is  first  to  be  observed  that  the  liability  of  the  carrier  arises^ 
not  from  the  fact  that  the  passenger  has  been  injured,  but  from 
the  failure  of  the  officials  to  afford  protection.  It  will  be  neces- 
sary, therefore,  in  each  case  to  bring  home  to  the  conductor  knowl- 
edge or  opportunity  to  know  that  the  injury  was  threatened,  and 
to  show  that  by  his  prompt  intervention  he  could  have  prevented 
or  mitigated  it.  It  must  be  remembered,  also,  that  the  power  at 
his  disposal  consists  of  the  train  hands  and  the  willing  passengers  ; 
that  he  can  never  be  expected  to  accomplish  any  thing  more  than 
is  possible  with  this  force ;  and  that  all  that  can  be  required  of 
him,  at  last,  is  a  fair  and  honest  effort  to  prevent  the  wrong. 

Considering  the  delicate,  and  often  difficult  and  dangerous^ 
duties  that  may  devolve  upon  him,  he  should  be  allowed  a  wide 
latitude  in  the  means  to  be  employed;  and  his  superiors  should 
never  be  mulcted  in  heavy  damages  where  there  has  been  a  bo7ia 
fide,  though  mistaken,  attempt  to  afford  protection.  We  would 
say  that,  ordinarily,  what  is  termed  punitory  or  exemplary  damagea 
should  not  be  awarded,  unless  there  has  been  a  willful  refusal  or 
absolute  failure  to  interfere  when  called  upon,  or  when  the  injury 
occurs  in  the  presence  of  the  officer  who  could  have  prevented  it. 

To  illustrate  these  principles,  we  think,  in  the  case  at  bar,  that 
though  the  conductor  in  this  case  wAs  quite  dilatory  in  going  to 
investigate  the  matter  and  to  obtain  the  plaintifTs  hat,  yet  that  as 
the  plaintiff  seems  to  have  acceded,  or  at  least  not  to  have  objected^ 
to  the  delay,  it  afforded  no  ground  of  complaint.  When  the  par- 
ties went  together  into  the  baggage  car,  we  think  that  the  conduct 
of  the  conductor  was  weak  and  inefficient,  but  not  perhaps  of  itself 
sufficient  to  call  for  the  infliction  of  punitory  damages.  When 
the  fight  commenced,  he  precipitately  abandoned  the  plaintiff,  as 
testified  by  the  latter ;  but  this,  if  true,  was  evidently  the  effect  of 
fear  rather  than  of  an  indisposition  to  do  his  duty  ;  and  it  must 
be  remembered  that  it  is  no  light  thing  for  an  unarmed  .man  to 
rush  between  fighting  men,  armed  with  deatdly  weapons  and  in- 
flamed with  liquor  and  passion.  Weak  and  inefficient  action 
might  well  render  the  company  liable  for  compensatory  damages  ; 
but  to  warrant  the  infliction  of  punitory  damages,  there  must^ 
where  the  carrier  is  held  liable  for  the  acts  of  passengers,  be  a 
Vol.  XXIV.  —  88 
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willful  failare  or  refusal  to  act,  or  such  conduct  as  indicates  sym- 
pathy with  the  aggressors,  rather  than  with  the  aggrieved.  It  was 
the  subsequent  conduct  of  the  officer  in  making  no  attempt  to 
check  the  rioters,  in  leaving  them  masters  of  the  car  and  of  the 
plaintiff's  luggage,  in  hurrying  the  plaintiff  off  to  a  remote  part  of 
the  train  and  allowing  his  assailants  to  continue  their  cursing  and 
denunciation  of  him  in  the  adjoining  car,  which  constitutes  the 
worst  feature  of  the  transaction,  and  wtich,  coupled  with  the 
retention  by  the  company  of  the  men  in  their  employ,  seems  fairly 
to  have  warranted  the  jury  in  the  infliction  of  punitory  damages. 

These  circumstances  indicate,  if  not  sympathy  with  the  aggress- 
ors, such  gross  shrinking  from  duty  on  the  part  of  the  conductor, 
and  such  want  of  appreciation  of  the  outrage  on  the  part  of  the 
corporation,  as  fully  to  justify  the  verdict. 

Very  grave  errors  were  committed  by  the  court  in  the  giving  of 
the  instructions. 

The  plaintiff's  instructions  were  loosely  drawn,  and  scarcely  any 
of  them  announced  with  proper  limitations  the  law  of  the  case. 
This  is  especially  true  of  the  third  and  seventh  instructions,  which 
first  lay  down  an  incorrect  basis  for  awarding  punitory  damages, 
and  then  inform  the  jury  that  it  is  their  duty  to  inflict  them. 
This  is,  of  course,  erroneous,  since  the  imposition  of  such  damages 
is  always  discretionary  with  the  jury. 

It  is  earnestly  insisted  that  the  verdict  should  be  set  aside  on 
account  of  these  wrongful  instructions.  It  is,  of  course,  to  be 
desired  that  the  juries  should  always  be  properly  instructed,  espe- 
cially as  to  matters  which,  like  the  infliction  of  damages,  are  so 
wholly  within  their  control,  that  the  courts  will  rarely  interfere. 
If  the  facts  left  it  doubtful  whether  their  imposition  was  justifiable 
in  this  case,  or  if  the  amount  could  be  said  to  be  excessive,  the 
erroneous  instructions  might  prompt  us  to  reverse  the  judgment. 

But,  as  wo  have  seen,  the  circumstances  warranted  the  imposi- 
tion of  such  damages,  and  though  the  sum  is  considerable,  we  can- 
not say,  in  view  of  the  standing,  character  and  conduct  of  the 
parties,  that  it  is  excessive.  Why  should  a  verdict  be  set  aside 
which  is  correct,  because  erroneous  principles  of  law  have  been 
announced  by  the  court?  The  object  of  a  jury  trial  being  to  do 
justice  between  the  parties,  the  annulment  of  the  verdict  where 
this  has  been  accomplished,  on  account  of  mistakes  and  misdirec- 
tions on  the  part  of  the  court,  would  seem  akin  to  the  criticism 
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which  censured  a  celebrated  commander  because  he  persisted  in 
winning  victories  in  violation  of  the  rules  of  strategy. 

While  it  was  improper  for  the  court  to  instruct  the  jury  that  it 
was  their  duty  to  inflict  punitory  damages,  yet  where  the  facts 
fully  warranted  their  imposition,  the  verdict  must  be  referred  to 
the  facts  which  made  it  right,  rather  than  to  the  instructions 
which  would  make  it  wrong. 

Judgment  affirmed. 


JOHKSTOK  V.  WALLA.OB. 

(B8  Miss.  881.) 

Deed  —  AeknoieUdgment  of  married  toomen  —  Certifleate  of —  When  eonduewe. 

The  deed  of  a  hasband  and  wife  was  certified  in  due  form  by  a  competent  offi- 
cer, to  have  been  acknowledged  by  the  wife  as  by  statute  required.  Held^ 
that  in  the  absence  of  fraud,  evidence  was  not  admissible  as  against  a 
bona  flde  purchaser,  to  prove  that  the  wife's  acknowledgment  was  not  taken 
separate  and  apart  from  the  husband  as  the  statute  required.* 

i  CTION  by  Mrs.  Johnston  for  an  injunction  to  restrain  Wallace 
J\  from  enforcing  a  deed  of  a  homestead  on  which  the  plaintiff, 
her  husband  and  children  resided.  The  bill  alleged  that  the  deed 
was  executed  May  22,  1874;  that  the  plaintiff  at  first  refused  to 
execute  it,  but  was  finally  induced  to  do  so  by  threats  of  her  hus- 
band, that  if  she  did  not,  he  would  cause  the  premises  to  be  sold 
under  a  deed  of  trust  thereof,  which  he  had  executed  years  before, 
which  statement  was  alleged  to  have  been  false.  The  bill  further 
alleged  that  the  plaintiff  was  not  examined  as  to  her  execution  of 
the  deed  by  the  ofScer  taking  the  acknowledgment  separate  and 
apart  from  her  husband,  but  in  his  presence. 

The  answer  denied  those  allegations,  except  the  last,  and  the 
evidence  tended  to  prove  that  the  plaintiff  was  not  examined  sepa- 
rate and  apart  from  her  husband.  The  Chancery  Court  dissolved 
the  injunction  and  dismissed  the  bill. 

See  Heeter  T.  OlaagoWf  21  Am.  Elep.  46;  Kerr  v.  RusseU^  IB  id.  684. 


i 


700  MISSISSIPPI, 


Johnaton  v.  Wallace. 


I 


Robert  Lowry^  for  appellant. 

Jayne  <£  Buchanan,  and  Frank  Johnstone,  for  appellee. 

Campbell,  J.  We  agree  with  the  chancellor  in  his  conclusions 
upon  the  facts  of  this  case. 

The  only  legal  question  is,  whether  it  is  admissible  for  a  mar- 
ried woman  to  attack  a  deed  signed  by  her  and  her  husband,  and 
purporting  to  have  been  duly  acknowledged  by  her  before  a  com- 
petent officer,  whose  certificate  of  her  acknowledgment  is  complete; 
and  to  avoid  it  by  evidence  that  such  acknowledgment  was  in  fact 
made  only  in  the  presence  of  her  husband. 

This  is  a  question  of  great  importance  which  has  not  been 
decided  in  this  State.  In  Stone  v.  Montgomery,  35  Miss.  83,  the 
question  was  raised  and  much  discussed  by  counsel,  but  was  dis- 
posed of  by  the  court  by  holding  that  the  official  who  certified  the 
acknowledgment  was  not  a  competent  witness  to  prove  that  his  cer- 
tificate was  not  true  ;  and  as  his  testimony  was  the  only  evidence  on 
the  subject,  this  ruling  disposed  of  the  question.  In  Allen  v.  Lenoir, 
53  Miss.  321,  the  certificate  of  the  married  woman's  acknowl- 
edgment was  a  forgery.  She  had  not  been  seen  by  the  officer,  who 
falsely  certified  her  formal  acknowledgment;  and  we  held  it  com- 
petent for  the  married  woman  to  show  the  utter  falsity  of  the  cer- 
tificate. It  was  a  forgery  and  a  fraud,  and  the  right  of  the  party 
to  be  affected  by  it  to  show  its  true  character  could  not  be  denied. 
The  question  now  before  us  is  not,  whether  the  officer  who  made 
the  certificate  can  testify  to  impeach  it.  That  was  settled  in  the 
negative  in  Stone  v.  Montgomerg,  uhi  supra.  Nor  is  the  question 
here,  whether  a  certificate  of  acknowledgment  can  be  shown  to  be 
a  fraud  and  forgery.  We  held  it  could  be  in  Allen  v.  Lenoir,  and 
we  adhere  to  that  view.  The  precise  question  is  this,  viz.:  the 
deed  having  been  signed  by  the  husband  and  wife,  and  she  baring 
appeared  before  an  officer  competent  to  take  her  acknowledgment 
and  having  acknowledged  it  in  some  manner,  and  he  having  certi- 
fied on  the  deed  that  she  had  acknowledged  on  a  private  examina- 
tion, separate  and  apart  from  her  husband,  that  she  had  executed 
the  deed  freely  and  voluntarily,  without  any  fear,  threats  or  com- 
pulsion on  the  part  of  her  husband,  can  the  truth  of  the  certifi- 
cate, as  to  its  statements,  be  questioned  as  againat  a  iona  fide  pur- 
fihaserp 
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In  Penneylvania  the  settled  doctrine  is  that  the  official  certificate 
of  acknowledgment  is  conclusive  of  every  fact  appearing  on  the 
face  of  the  certificate;  and  that  evidence  of  what  passed  at  the 
time  of  the  acknowledgment  is  not  admissible  to  impeach  the  cer- 
tificate, except  in  cases  of  fraud  or  imposition  in  obtaining  the 
acknowledgment,  and  when  knowledge  of  it,  or  of  some  circum- 
stances sufficient  to  put  him  on  inquiry,  is  brought  home  to  the 
grantee.  Withers  y.  Baird^  7  Watts,  227;  Jamison  v.  Jamison^  3 
Whart.  457;  Barnet  v.  Barnet,  15  S.  &  R.  72;  Schrader  v.  Decker, 
9  Penn.  St.  14;  Louden  v.  Blythe,  27  id.  22;  Michener  v.  Cavender, 
38  id.  334;  Ha2l  v.  Patierson,  51  id.  289. 

Chief  Justice  Hemphlll  said,  speaking  on  this  subject,  "  But  it 
seems  to  me,  as  well  upon  principle  as  authority,  that  the  certifi- 
cate must  be  conclusive  of  .the  facts  therein  stated,  unless  fraud  or 
imposition  is  alleged."  Hartley  v.  Frosh,  6  Texas,  208,  216.  The 
Supreme  Court  of  Ohio,  citing  the  Pennsylvania  and  Texas  cases, 
announced  substantially  the  same  doctrine.  Baldwin  v.  Snowden, 
11  Ohio  St.  203.  The  same  doctrine  was  announced  at  an  early 
day  in  Maryland.  Bissett  v.  Bissett,  1  Harris  &  M'Henry,  211; 
Ridgely  v.  Howard,  3  id.  321.  In  Jamison  v.  Jamison,  uhi  supra, 
the  court  says,  '^  The  judge  or  justice  of  the  peace,  in  taking  an 
acknowledgment,  acts  j udicially,  not  ministerially.  The  law  imposes 
on  him  the  duty  of  ascertaining  by  his  own  view  and  examination 
the  truth  of  the  matters  to  which  he  is  to  certify,  and  points  out 
precisely  his  duty.  Having  thus  intrusted  him  to  see  that  the 
proper  forms  are  observed,  his  solemn  certificate  that  they  have 
been  observed,  on  the  faith  of  which  parties  act,  contracts  are  pro- 
ceeded in,  moneys  are  paid  and  deeds  accepted,  must,  in  the  absence 
of  fraud  or  collusion,  be  considered  as  entitled  to  full  faith  and 
credit;  and  cannot,  without  rendering  titles  to  real  estate  exceed- 
ingly insecure,  be  left  at  any  distance  of  time  afterward  to  the 
uncertainty  and  frailty  of  parol  proof,  and  to  all  the  mistakes, 
prejudices,  imperfections  and  hazards  that  attend  it." 

Whether  the  officer  taking  an  acknowledgment  acts  judicially, 
or  quasi  judicially,  or  both  judicially  and  ministerially,  he  is  the 
person  to  whom  our  law,  in  the  effort  to  protect  married  women 
from  the  coercion  of  husbands  in  the  execution  of  deeds,  intrusts 
the  duty  of  ascertaining  by  her  declaration  made  apart  from  her 
husband  that  she  has  acted  freely  in  executing  the  deed  acknowl- 
edged; and  when  a  married  woman  has  appeared  before  a  propet 
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officer^  haying  signed  a  deed  and  acknowledged  it,  and  he  certifies 
a  fall  compliance  with  the  statute,  his  certificate,  except  in  cases 
of  fraud,  must  be  held  conclusive  of  the  facts  it  asserts.  Any 
Other  rule  will  open  wide  the  door  for  fraud  upon  grantees  of  mar- 
ried women.  It  is  better  to  run  the  risk  of  occasional  wrong  to 
married  women  by  officers  taking  their  acknowledgments  of  deeds, 
than  of  producing  the  incalculable  mischief  of  inviting  efforts  on 
the  part  of  married  women  to  vacate  their  deeds.  There  is  far 
more  danger  that  deeds  of  married  women  will  be  improperly 
sought  to  be  set  aside,  if  it  can  be  done  by  questioning  the  manner 
of  acknowledging  them,  than  that  wives  will  be  imposed  on  in 
acknowledging  deeds.  The  law  appoints  the  officer  taking  acknowl- 
edgments as  the  protector  and  guardian  of  a  married  woman  pro 
hoc  vice.  Faith  and  credit  must  be  given  to  his  official  act 
When  the  married  woman  actually  appears  before  the  officer 
to  acknowledge  her  deed,  his  duty  of  protecting  her  against 
acting  from  the  coercion  of  her  husband  arises,  and  she  should  not 
be  allowed  to  impeach  the  official  certificate  as  to  its  statement  of 
the  manner  in  which  this  duty  was  performed  by  the  officer.  As 
between  grantor  and  grantee  a  conclusive  presumption  must  be 
indulged  that  the  officer  intrusted  by  law  with  his  duty,  and  before 
whom  the  married  woman  came  to  acknowledge  the  deed,  did  his 
duty  when  called  on  to  perform  it. 

When  a  married  woman  appears  before  an  officer  to  acknowledge 
her  deed,  it  is  made  by  law  his  duty  to  inquire  of  her  separately 
and  apart  from  her  husband  as  to  her  freedom  from  fear,  threats 
or  compulsion  of  her  husband  in  the  execution  of  the  deed ;  and 
it  is  his  duty  to  decide  upon  this,  and  to  certify  the  acknowledg- 
ment. His  decision  thus  made  and  certified  imports  veritj'  as  to  all 
persons  acting  on  the  faith  of  his  official  certificate  in  due  form  of 
law,  and  without  any  knowledge  of  any  wrong  or  irregularity  or  of 
any  circumstances  to  excite  inquiry  and  point  to  such  wrong  or 
irregularity.  The  appearance  of  the  person  before  him  to  acknowl- 
edge is  the  occasion  for  the  performance  of  his  duty  by  the  officer; 
the  proposal  to  acknowledge  the  deed  before  him  is  the  circum- 
stance which  calls  into  exercise  the  legal  power  to  examine  as  to 
the  execution  of  the  deed,  and  to  decide  the  sufficiency  of  the 
statement  made  as  to  that;  and  then,  in  certifying,  he  is  declaring  his 
conclusion  upon  the  fact  he  is  called  to  decide.  His  official  act 
thus  solemnly  performed  must  have  sanctity,  at  least  to  the  extent 
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of  being  a  safe  reliance  for  every  one  who  in  good  faibh  acts  in  the 
belief  that  it  is  trne  as  stated. 

But  where  the  person  never  appeared  before  an  officer  to  acknowl- 
edge the  deed,  but  he  falsely  certifies  that  she  did,  his  act  is  wholly 
without  authority  of  law,  and  void  in  toto.  All  must  be  subject 
to  the  risk  of  an  occasional  forgery  by  officers  to  take  acknowledg- 
ments. Although  liable  to  be  deceived  and  imposed  on  by  such  an 
act,  no  one  can  claim  that  a  married  woman's  estate  should  be 
divested  by  forgery;  and  when  she  did  not  in  fact  appear  before 
the  officer  to  acknowledge,  although  he  may  certify  that  she  did, 
she  may  show  she  did  not,  for  his  act  is  wholly  without  authority, 
and  she  but  rights  herself  and  wrongs  no  one  in  proving  the  truth 
of  the  case,  for  no  one  can  claim  by  virtue  of  a  forgery.  The  law 
requires  no  other  evidence  of  the  acknowledgment  of  a  deed  by  a 
married  woman  but  the  prescribed  official  certificate.  Indeed,  no 
other  evidence  of  acknowledgment  beside  the  official  certificate  can 
be  received.  A  cloud  of  witnesses  attesting  the  fact  of  the  fullest 
acknowledgment  will  not  supply  the  want  of  the  official  certificate 
of  acknowledgment  or  an  omission  in  it  when  made.  The  certificate, 
being  the  only  evidence,  must  be  conclusive  except  when  fraudulent, 
and  the  grantee  has  this  character  of  it  brought  home  to  him. 

The  decree  is  in  accordance  with  this  view,  and  is  therefore 

Affirmed. 


PoLLAED  V.  State. 

(68Mi8B.  410.) 

Onimnal  law — AW>i — Proof  nwewvry  to  stutain. 

When  to  a  charge  of  muider  the  deiense  Ib  an  alQn,  if  the  evidence  in  support 
of  the  aUbi  is  safflcient  to  raise  a  reasonable  doubt  in  the  minds  of  the  jurj, 
the  accosed  is  entitled  to  an  acquittal. 

INDICTMENT  for  murder.     The  opinion  states  the  case  suf« 
ficiently.    Verdict  of  guilty. 

W.  M.  Juge,  Juge  S  Juge  and  W.  8.  Ibathersfon,  for  appellanti 
George  E.  Harris,  Attomey-Gtoneral,  for  the  State. 
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Ghalhebs^  J.  The  appellant  was  convicted  in  the  Circuit  Court 
of  Tippah  county,  of  the  murder  of  Fredric  Carpenter,  and  sen- 
tenced to  confinement  in  the  penitentiary  for  life.  The  evidence 
was  circumstantial.  The  defense  was  rested  on  two  grounds  :  1. 
That  the  testimony  was  not  of  that  conclusive  character  essential 
to  warrant  a  conviction  on  circumstantiid  evidence  ;  2.  An  dlibu 
With  regard  to  the  second  ground  of  defense,  the  court  charged  the 
jury,  that,  in  order  to  support  an  alibi,  it  was  essential  that  the 
testimony  should  so  cover  the  whole  time  involved  in  the  transac- 
tion as  to  render  it  impossible  for  the  defendant  to  have  committed 
the  offense  charged  against  him  ;  and  if  the  testimony  adduced  in 
45upport  of  it  failed  to  meet  the  requirement  of  the  law,  so  as  to 
render  it  impossible  for  him  to  have  committed  the  offense,  the 
jury  should  find  him  guilty,  if  otherwise  satisfied  of  his  guilt. 

By  a  subsequent  instruction,  the  same  doctrine  was  reiterated, 
with  the  additional  declaration,  that  ^'  it  is  not  enough  that  such 
evidence  (relative  to  the  alibi)  renders  the  guilt  of  the  accused 
improbable,  if,  looking  to  all  the  evidence  in  the  case,  the  jury  are 
satisfied  beyond  reasonable  doubt  that  he  is  guilty  as  charged." 
Of  this  latter  charge  it  is  to  be  remarked  that  it  seems  to  contain 
a  contradiction  in  terms  which  it  is  impossible  to  reconcile.  The 
mind  can  rest  upon  no  satisfactory  conclusion,  when  informed  that 
it  is  not  enough  that  the  guilt  of  the  accused  is  rendered  improb- 
able by  any  particular  testimony,  if  from  all  the  testimony  in  the 
case  the  guilt  is  established  beyond  a  reasonable  doubt  If  the  par- 
ticular testimony  renders  the  guilt  improbable  upon  the  whole  case, 
then  it  is  a  mental  and  moral  impossibility  that  all  the  testimony 
should  place  the  guilt  beyond  a  reasonable  doubt.  It  is  prob- 
able that  tlie  confusion  arises  from  the  omission  of  the  word 
*'  other  "  before  the  word  *'  evidence "  in  the  last  clause  of  the 
instruction,  and  that  the  instruction  was  to  inform  the  jury  that 
although  the  testimony  in  support  of  the  alibi  rendered  the  guilt 
of  the  prisoner  improbable,  he  was  still  to  be  convicted,  if  by  the 
other  testimony  (leaving  the  alibi  out  of  view)  they  were  satisfied 
of  his  guilt  beyond  a  reasonable  doubt.-  This  would  make  the 
second  instruction  on  this  subject  conform  to  the  first,  in  enunciat- 
ing the  doctrine,  that,  whenever  an  alibi  is  set  up,  it  devolves  upon 
the  party  relying  upon  it  to  establish  its  absolute  truth,  and  that 
it  is  not  sufficient  that  the  jury  may  deem  that  the  probabilities 
-«re  in  favor  of  its  existence.     The  first  of  the  two  instraetions 
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seems,  indeed,  to  go  beyond  this,  and  to  inform  the  jury  that  the 
proof  adduced  in  support  of  the  cd:H  must  demonstrate  the  abso- 
lute physical  impossibility  of  the  prisoner's  guilt  There  are, 
undoubtedly,  many  respectable  authorities  which  teach  a  doctrine 
Analogous  to  that  thus  enunciated.  It  is  said  by  those  holding  this 
Tiew,  that  by  relying  upon  an  alibi  the  accused  admits  the  foroe 
And  truth  of  the  testimony  adduced  against  him,  and  sets  np  a 
distinct  affirmative  defense,  which  in  its  nature  requires  the  demon- 
stration of  the  physical  impossibility  of  guilt  on  his  part  in  order 
to  be  effective,  and  that  the  burden  of  proving  this  affirmative 
defense  necessarily  rests  upon  him  who  pleads  it. 

If  we  admit  that  in  criminal  prosecutions  there  is  such  a  thing 
as  an  affirmative  defense,  which  shifts  the  burden  of  proof  from 
the  State  on  to  the  defendant  (as  to  which  there  is  great  conflict 
of  authority,  and  upon  which  it  is  unnecessary  now  to  express  an 
opinion),  it  seems  to  us  that  the  instructions  under  review  are 
nevertheless  erroneous.  It  is  undoubtedly  true  that  an  alibi  is 
unproved,  and  is  indeed  no  alibi,  unless  the  period  covered  by  the 
proof  supporting  it  embraces  the  time  of  the  commission  of  the 
offense ;  but  does  it  therefore  follow  that  this  physical  impossibiU 
ity  of  guilt  must  be  absolutely  demonstrated  ?  Is  it  not  sufficient, 
if  the  jury  have  been  induced  to  think  that  the  probabilities  are 
in  its  favor  ?  Nay,  more,  is  it  not  enough,  if  they  have  been  led  to 
entertain  a  reasonable  doubt  as  to  the  presence  or  absence  of  the 
accused  from  the  scene  of  crime  ?  When  the  State  arraigns  a 
<citizen  upon  an  indictment,  it  assumes  the  burden  of  proving  his 
^uilt  to  the  satisfaction  of  the  jury,  to  the  exclusion  of  every 
reasonable  doubt.  When  it  has  exhausted  its  testimony,  or  so 
much  thereof  as  it  deems  necessary,  it  rests  its  case,  and  the 
prisoner  enters  upon  his  defense.  The  burden  resting  upon  him  -^ 
if  we  admit  that  the  burden  of  proof  ever  devolves  upon  him— 
faUs  far  short  of  that  imposed  upon  the  State.  He  has  only  to 
raise  in  the  minds  of  the  jury  a  reasonable  doubt  of  his  guilt, 
springing  out  of  all  the  evidence  in  the  case ;  and  whether  he  con- 
tents himself  with  rebutting  the  case  made  by  the  State,  with  all 
the  legal  inferences  and  presumptions  deducible  therefrom,  or 
adopts  what  is  called  an  affiimative  defense,  by  undertaking  to 
show  exculpatory  facts  wholly  disconnected  from  the  proof  made 
by  the  State,  he  is  alike  entitled  to  his  acquittal  when  he  has  sno> 
oeeded  in  raising  this  doubt    If  upon  an  indictment  for  moider  J 
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the  accused  raise  a  reasonable  doubt  as  to  whether  the  killing  was 
not  done  in  self-defense^  all  will  agree  that  he  must  be  pronounced 
not  guilty.  Upon  what  principle,  then,  is  it  that  he  is  required 
to  do  more  where  he  undertakes  to  establish  his  innocence  by 
showing  that  he  was  not  present  at  the  homicide  F  Certainly, 
absence  from  the  scene  is  an  answer  to  the  charge,  as  perfect  and 
complete  as  self-defense,  and  we  can  see  no  reason  why  a  doubt  of 
guilt  engendered  by  proof  of  one  should  be  inferior  to  tiiat  created 
by  proof  of  the  other. 

If  the  ideas  erroneously  entertained,  as  we  think,  on  this  sub- 
ject were  confined  to  the  defense  of  alibi,  and  were  not  common 
also  in  reference  to  other  defenses,  styled  affirmatives,  we  would 
suppose  that  they  grew  out  of  the  fact  that  the  period  covered  by 
the  alibi  must  embrace  the  time  of  the  commission  of  the 
offense,  and  that,  inasmuch  as  a  perfect  alibi  will  preclude  the 
possibility  of  guilt,  authors  .and  courts  have  thereby  been  misled 
into  declaring  that  the  defense  must  fail,  unless  guilt  is  absolutely 
negatived.  This  is  confounding  the  definition  of  an  alibi  with  the 
opinion  which  the  jury  must  entertain  relative  to  its  establishment 
An  alibh  proceeding  as  it  does  upon  the  idea  that  the  accused  was 
elsewhere  at  the  date  of  the  act,  does,  of  course,  if  thoroughly 
established,  preclude  the  possibility  of  guilt ;  but  it  does  not 
therefore  follow  that  the  jury  must  be  absolutely  convinced  of  its 
truth.  It  is  enough  if  the  proof  adduced  in  support  of  it,  viewed 
in  connection  with  all  the  testimony  in  the  case,  creates  such  a 
probability  of  its  own  truth  as  to  engender  a  reasonable  doubt  of 
the  truth  of  the  charge  upon  which  the  defendant  is  arraigned  : 
and  this  might  be  effected  even  though  the  jury  did  not  feel  posi- 
tively assured  either  of  the  veracity  of  the  witnesses  or  of  the  cor* 
respondence  of  time.  If,  looking  to  all  the  evidence,  inculpatory 
and  exculpatory,  they  entertain  a  reasonable  doubt  of  the  prison- 
er's presence  at  and  participation  in  the  crime,  they  should  acquit 
They  are,  of  course,  the  exclusive  judges  of  the  credibility  of  the 
witnesses,  and  this  may  be  destroyed  as  well  by  circumstances  as 
by  impeachment. 

There  is  but  one  question — there  can  be  but  one  question — in 
a  criminal  prosecution  :  Has  the  guilt  of  the  defendant  been 
established  beyond  a  reasonable  doubt  P  This  is  the  ezperimenium 
cruds  by  which  every  juror  must  test  the  correctness  of  his  verdict 
If  this  question  cannot  be  answered  in  the  aflSrmative,  the  defend- 
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ant  is  entitled  to  an  aoquittal,  regardless  of  how  the  doabt  has 
been  engendered,  provided  only  it  arises  oat  of  all  the  evidence  in 
the  ease,  considered  as  a  whole.  Whether  it  springs  from  the 
weakness  of  the  testimony  adduced  by  the  State,  or  the  strength 
of  that  produced  by  the  defendant ;  whether  the  defense  consists 
in  negativing  the  case  made  by  the  State,  or  in  confessing  and 
avoiding  it  (if  this  latter  expression  is  appropriate  to  any  defense 
admissible  under  a  plea  of  not  guilty),  such  a  doubt  must  ever 
command  a  verdict  of  not  guilty. 

The  views  here  announced  are  by  no  means  universally  held. 
Many  cases  will  be  found  to  the  contrary  ;  but  they  are,  we  think, 
in  accordance  with  the  true  spirit  of  the  common  law,  and  are  the 
logical  conclusions  from  its  ancient  and  time-honored  doctrines. 
They  are  supported  by  the  following  and  many  other  authorities : 
Wharton  on  Homicide,  §  652 ;  Adams  v.  Staie,  42  Ind.  373 ; 
Binns  v.  State,  46  id.  311 ;  Ogletree  v.  State,  28  Ala.  693 ;  State 
V.  Bartlett,  43  N.  H.  224 ;  Chase  v.  People,  40  111.  352 ;  Hopps  v. 
People,  31  id.  385;  People  v.  Oarbutt,  17  Mich.  9;  People  v. 
McCann,  16  N.  Y.  58. 

The  jury  should  have  been  instructed  for  the  State,  that,  even 
if  they  believed  the  witnesses  supporting  the  alibiy  they  could  not 
on  that  account  acquit  the  accused,  unless  it  had  been  proved  that 
the  period  during  which  he  was  shown  to  have  been  absent  from 
the  scene  of  murder  covered  the  time  of  its  commission,  or  so 
nearly  did  it  as  to  raise  in  their  minds  a  reasonable  doubt  as  to  his 
having  passed  from  one  point  to  the  other,  and  that  in  determining 
this  question  they  must  look  to  all  the  testimony  in  the  case,  giv* 
ing  to  the  witnesses  on  either  side  such  credit  as  they  thought 
them  entitled  to. 

There  were  an  unusually  large  number  of  instructions  given,  cor- 
rectly announcing  the  legal  rule  on  the  subject  of  reasonable 
doubts ;  but  we  cannot  think  that  they  cured  the  vice  of  those 
relating  to  the  alibi.  They  were  general  in  their  character,  and 
may  have  been,  and  probably  were,  understood  by  the  jury  as  hav- 
ing reference  alone  to  doubts  entertained  in  relation  to  the  circum- 
stantial evidence  upon  which  the  State  relied  for  a  conviction.  It 
was  as  important  to  the  accused  that  the  jury  should  be  correctly 
informed  on  one  subject  as  on  the  other. 

Nine  instructions  asked  by  the  defendant  were  refused;  bat 
while  a  majority  of  them  were  perhaps  correct,  they  were  substan-  ^ 
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tuUy  oorered  by  the  twenty-four  given  in  his  behalf.  Where  a 
drcuit  judge  is  called  upon,  amid  the  excitement  of.  a  fttn  prius 
trial,  to  give  Buch  a  mass  of  charges,  we  should  be  loth  to  reverse 
a  ca«e  because  of  the  improper  giving  or  refusing  of  some  of  them, 
unless  it  was  manifest  that  prejudice  had  been  thereby  sustained. 
As  the  accused  must  undergo  another  trial,  we  forbear  to  com- 
ment on  the  facts. 

Judgment  reversed  and  venire  de  novo  awarded. 


TsAT  V.  State. 

(53  Miss.  490.) 


fMminaX  \a%D  —  Av^effii^  aequU  —  Several  (tets  provable  by  the  mme  evidenee^ 

Indictment — Joinder  of  offeneee . 

Defendant  was  severally  indicted  for  two  marden.  After  he  had  been 
arraigned  on  one  indictment,  and  the  trial  was  commenoed,  the  other  indict- 
ment was  accidentally  substituted  and  was  taken  out  bj  the  jury,  and  on  it 
they  brought  in  a  verdict  of  guilty,  which  was  entered  and  the  jury  dis- 
charged. Held,  to  amount  to  an  acquittal  of  the  charge  in  the  indictment 
«oti  whidi  he  was  arraigned,  and  that  he  could  not  be  again  tried  therafor  on 
afnew  indictment. 

Defendant  and  another,  with  a  conmion  design,  fired  two  nearly  simultaneous 
shots,  killing  G.  and  W.  HM^  (1)  tliat  the  killing  of  each  constituted  a  dis- 
tinct crime  for  which  the  defendant  could  be  separately  tried,  and  that  an 
acquittal  on  an  indictment  for  the  murder  of  one  was  no  bar  to  a  trial  on  an 
indictment  for  the  murder  of  the  other,  although  the  evidence  in  each  oaae 
was  the  same ;  (2)  that  the  two  offenses  could  be  joined  in  the  same  indicA- 
anient,  and  in  the  absence  of  a  motion  to  compel  the  prosecution  to  elect 
upon  which  it  will  proceed,  the  judgment  after  verdict  would  not  be  ar- 
rested. 

TNDICTMENT  for  murder.    The  opinion  states  the  case, 

D.  A.  RolmaUy  for  plaintiff  in  error. 

0.  E.  Harris,  Attorney-General,  for  the  State. 

Qhalbtdss,  J.    On  the  26th  of  August,  1871,  George  Steen 
moA  WiUimn  Bteen  were  fired  upon  and  instantly  killed  as  tibey 
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were  riding  together  on  the  pnblio  highway  in  Montgomery  oounty. 
Two  witnesses,   who   were  approaching  them  from  an  opposite 
direction,  and  who  were  about  a  hundred  and  fifty  yards  distant, 
testified  that  there  were  two  distinct  reports  of  firearms,  almost,  but 
not  quite,  simultaneous,  and  that  instantly  afterward  the  appellant, 
Madison  Teat,  and  his  brother-in-law,  A.  J.  Scott,  climbed  over 
the  fence  from  which  the  firing  had  come,  and  walked  into  the 
road  toward  the  dead  bodies,  each  with  a  double-barreled  gun  in 
his  hands,  and  as  they  passed  by  the  bodies,  Scott  fired  again  into 
the  prostrate  form  of  Qeorge  Steen,  and  then  both  of  the  murder- 
ers disappeared  in  the  woods  on  the  other  side  of  the  road.     They 
fled  the  country,  but  Teat  was  apprehended  in  the  State  of  Mis- 
souri, brought  back,  and  put  upon  his  trial  at  the  April  term, 
1872,  of  the  Circuit  Court  of  Montgomery  county.    Two  indict- 
ments had  been  found  by  the  grand  jury,  in  one  of  which  Madison 
Teat  and  A.  J.  Scott  were  jointly  charged  with  the  murder  of 
George  Steen,  and  in  the  other  they  were  jointly  charged  with  the 
murder  of  William  Steen.     The  indictment  charging  the  murder 
of  George  was  by  the  clerk  of  the  court  marked  No.  3,  and  that 
charging  the  murder  of  William  was  marked  No.  4.     Teat  was 
arraigned  and  put  on  trial  upon  indictment  No.  3  for  the  murder 
of  George,  but,  by  some  inexplicable  accident  during  the  progress 
of  the  cause,  indictment  No.  4  supplanted  No.  3,  and  was  by  the 
jury  taken  out  with  them  in  their  final  deliberations,  and  upon 
this  they  brought  in  a  verdict  of  guilty.     The  trial  lastediifoT  sev- 
eral days,  and  the  record  shows  that,  while  the  arraigiiiieifty  and 
several  of  the  earlier  entries  were  upon  No.  3,  the  verd<|cty  judg- 
ment, and  some  other  of  the  later  entries  were  upon  No. '4.     The 
mistake  not  being  discovered,  the  accused  was  sentenced  to  be 
hung.     From  this  verdict  and  judgment  he  sued  out  a  writ  of 
error  to  this  court,  and  a  few  days  after  this  writ  had  issued,  dis* 
covering  the  blunder  which  had  occurred,  he  sued  out  a  writ  of 
error  coram  nobis  before  the  circuit  judge.   The  writ  of  error  coram 
nohs  was  dismissed  by  the  circuit  judge,  and  an  appeal  from  this  . 
judgment  of  dismissal  was  also  taken  to  this  court.     The  appeal 
on  the  writ  of  error  coram  nobis,  and  the  writ  of  error  in  chief 
upon  the  merits,  coming  on  to  be  heard  together  in  this  court,  the 
action  in  the  court  below  was  reversed  as  to  both  ;  indictment  No. 
4  was  ordered  to  be  quashed,  and  the  prisoner  held  for  trial  on 
indictment  No.  3,  or  such  other  new  indictment  as  might  be  pre- 
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ferred  against  him.  Thereafter  indictment  No.  3  was  quashed  in 
the  court  below,  upon  motion  of  the  district  attorney,  and  a  new 
indictment  presented  by  the  grand  jury.  This  indictment  charged 
the  accused  in  three  counts,  as  follows  :  1.  With  the  murder  of 
George  Steen ;  2.  With  the  murder  of  WilUam  Steen ;  3.  With 
the  murder  of  George  and  William  Steen.  The  prisoner,  being 
arraigned  upon  this  indictment,  interposed  a  plea  of  autrefois 
acquity  embodying  the  facts  herein  set  forth,  and  venfying  them 
by  the  record ;  to  which  plea  the  district  attorney  demurred,  which 
demurrer  was  by  the  court  sustained.  The  accused  thereupon 
pleaded  **not  guilty,"  and  was  by  the  jury  convicted.  Prom  this 
conviction  and  judgment  thereon  he  appeals  to  this  court,  assign- 
ing  as  error  the  action  of  the  court  below  in  sustaining  the  demur- 
rer to  the  plea  of  autrefois  acquit. 

Several  grounds  of  demurrer  were  assigned,  but  they  may  be 
reduced  to  two :  1.  That  the  plea  does  not  allege  that  there  had 
been  any  verdict  of  acquittal  rendered  upon  indictment  No.  3, 
upon  which  the  accused  had  been  theretofore  arraigned.  2.  That 
the  plea  is  not  responsive  to  all  the  counts  in  the  new  indict- 
ment 

It  will  be  seen  that  the  antagonistic  positions  held  by  the 
defendant  and  the  State  on  the  first  ground  of  demurrer  are 
these  :  The  defendant  contends  that,  having  been  duly  arraigned, 
and  impleaded,  and  put  upon  his  trial  upon  an  indictment, 
in  all  respects  valid,  for  the  murder  of  George  Steen,  ho  was  there- 
by put  in  jeopardy  upon  that  charge ;  that  the  verdict  returned  by 
the  jury,  pronouncing  him  guilty  of  the  murder  of  William  Steen, 
was  a  nullity,  but  that  the  jury  having  thereupon  been  discharged, 
such  discharge,  without  the  rendition  of  a  verdict  on  the  indict- 
ment, upon  which  he  had  been  arraigned,  operated  as  an  acquittal 
of  the  charge. 

The  view  urged  by  the  State  is,  that  an  accused  person  is  never 
put  in  jeopardy  until  there  has  been  a  verdict  returned  for  or 
gainst  him,  and  that  until  there  has  been  a  verdict  so  returned  he 
can  never  invoke  the  protection  of  the  common-law  maxim.  Nemo 
debet  his  puniri  pro  uno  delicto^  nor  of  the  constitutional  provision, 
that  ^^  no  person's  life  or  liberty  shall  be  twice  placed  in  jeopardy 
for  the  same  offense. 

There  are  few  questions  in  the  criminal  law  upon  which  the 
authorities  are  more  irreconcilably  at  conflict  than  the  one  presen- 
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ted  by  these  antagonistic  yiews.  Without  elaborating  a  question 
which  has  been  so  often  and  so  exhaustively  discussed,  we  feel  no 
hesitation  in  announcing  our  concurrence  in  that  line  of  decisions 
which  hold  that  a  party  is  placed  in  jeopardy  wheneyer,  upon  a 
Talid  indictment,  in  a  court  of  competent  jurisdiction  and  before 
a  legally  constituted  jury,  his  trial  has  been  fairly  entered  upon ; 
and  that  if  thereafter  the  jury  is  illegally,  improperly  and  unneces- 
sarily discharged  by  the  court,  it  operates  as  an  acquittal,  so  that 
he  can  never  thereafter  be  arraigned  for  the  same  offense.  It  was 
held  in  Price^a  Oase,  36  Miss.  531,  that  the  court  could  discharge  a 
jury  who  were  unable  to  agree,  and  that  such  discharge  would  not 
operate  as  an  acquittal ;  and  some  portions  of  the  language  used 
in  that  case  would  seem  to  inculcate  the  doctrine  that  nothing 
short  of  an  actual  verdict  of  acquittal  or  conviction  would  support 
a  plea  of  former  jeopardy.  But  in  Josephine^a  Oase^  39  Miss.  613, 
it  was  expressly  declared  that  the  court  could  not  discharge  the 
jury,  except  where  there  existed  some  legal  necessity  for  so  doing, 
as  where  it  was  demonstrated  that  they  could  not  agree,  or  the  term 
was  about  to  expire,  or  some  other  legal  or  physical  impossibility 
to  the  rendition  of  a  verdict  existed.  In  the  doctrine  thus  stated 
we  agree ;  nor  does  it  in  any  manner  conflict  with  the  idea  that  an 
unauthorized  and  unnecessary  discharge  of  the  jury  will  operate  as 
an  acquittal.  All  will,  perhaps,  agree  that  it  would  have  this  effect, 
if  against  the  protest  or  without  the  consent  of  the  accused  the 
discharge  was  arbitrarily,  oppressively  and  tyrannically  directed  by 
the  judge ;  for  otherwise  that  official  might  discharge  the  jury 
whenever  he  saw  or  apprehended  that  the  indications  pointed  to  an 
acquittal,  and  thus,  by  summoning  successive  juries,  at  length 
compel  a  conviction. 

But  if  an  acquittal  would  ensue  by  operation  of  law  from  a  dis- 
charge proceeding  from  tyranny,  it  must  spring  also  from  one  pro- 
ceeding from  a  mere  whim  or  caprice ;  and  if  from  the  latter,  then 
equally  will  it  follow  where  the  discharge  of  the  jury  has  been 
caused  by  some  blunder  or  accident  with  which  the  accused  had  no 
connection.  In  the  case  at  bar  the  accused  was  in  the  hands  of  the 
court  from  the  time  of  his  arraignment,  with  no  power  to  direct 
its  action,  save  to  demand  a  fair  trial,  according  to  the  forms  of 
law.  One  of  the  rights  guaranteed  to  him  was,  that  the  jury  before 
whom  he  was  arraigned  should  true  deliverance  make  upon  the 
issue  joined ;  and  when  he  was  deprived  of  this  right  by  a  blunder 
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of  the  ministers  of  the  law,  for  which  he  was  in  no  manner  responsi* 
ble,  he  was  shielded  by  the  Constitution  from  a  second  jeopardy. 
Thns,  in  the  recent  case  of  Finch  v.  State,  53  Miss.  363,  the  jnry,  on 
an  indictment  for  a  felony,  retnrned  a  verdict  of  guilty  during  the 
absence  of  the  prisoner,  who  was  in  jail,  and  were  thereupon  dis- 
charged ;  we  held  that  the  verdict  so  returned  was  a  nullity,  but 
that  the  accused  could  never  again  be  tried  for  the  same  offense, 
and  therefore  directed  his  release. 

Wo  desire  to  be  understood  as  limiting  onrselves  to  the  case  before 
us,  and  not  as  holding  that  every  accidental  discharge  of  the  jnry 
will  operate  as  an  acquittal.  We  certainly  do  not  mean  to  say  that 
this  result  would  flow  from  the  escape  of  one  or  more  jurors,  or 
from  the  dispersion  of  the  entire  jury,  without  the  order  or  con- 
sent of  the  court.  We  will  let  each  case  stand  upon  its  own  facts, 
and  content  ourselves  with  declaring  that  under  the  circumstances 
of  the  case  at  bar  the  defendant  had  been  legally  acquitted  of  the 
murder  of  George  Steen,  and  could  not  again  be  placed  on  trial 
thereafter. 

In  the  new  indictment,  however,  under  which  the  present  con- 
viction took  place,  there  was  a  count  for  the  murder  of  William 
Steen,  and  also  one  for  the  murder  of  William  and  George  Steen. 
Did  the  legal  acquittal  of  the  murder  of  George  Steen  operate  as 
an  acquittal  of  the  murder  of  William,  or  of  the  joint  murder  of 
both?  Counsel  for  the  accused  so  contended,  resting  their  argu- 
ment substantially  upon  two  grounds:  first,  that  each  murder,  or 
the  joint  murder  of  both,  was  established,  and  could  only  be  estab- 
lished by  the  same  proof  in  fottdem  verbis,  by  which  the  murder 
of  George  Steen  alone  had  been  attempted  to  be  proved;  secondly^ 
that  there  had  been  but  a  single  act  on  the  part  of  the  accused, 
for  which  he  could  be  but  once  tried,  regardless  of  how  many  vio- 
lations of  law  might  have  been  wrought  by  the  act. 

It  has  been  frequently  said  that  one  of  the  tests  by  which  the 
conclusiveness  of  a  plea  of  former  jeopardy  is  to  be  tried  is  the 
question,  whether  the  testimony  by  which  it  is  proposed  to 
establish  the  new  offense  is  the  same  in  every  respect  as  that 
which  was  necessarily  used  in  proving  the  first,  and  that  where 
this  question  is  answered  in  the  affirmative  it  demonstrates  the 
correctness  of  the  plea. 

Without  impugning  the  soundness  of  the  rule,  it  is  manifest 
that  it  will  not  apply  in  a  case  where  all  the  testimony,  thongh 
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admissible  as  a  pai't  of  the  res  gegim  in  the  first  tiial,  was  not 
absolutely  essential  therein;  and  itis  this  very  testimony  (unessen- 
tial though  admissible  in  the  first  trial)  which  goes  to  prore  the 
offense  charged  in  the  second.  Thus^  if  in  the  same  ranconter  I 
kill  two  men,  with  an  interval  of  one  minute  or  less  between  the 
two  mortal  strokes,  the  State  may  well  prove  the  killing  of  the 
second  man,  as  being  a  part  of  the  vm  gestcB,  upon  the  trial  for  the 
murder  of  the  first;  and  if  I  was  first  put  on  trial  for  the  killing 
of  the  second,  it  would  be  absolutely  necessary,  perhaps,  to  prove 
the  facts  in  relation  to  the  killing  of  the  first,  so  as  to  show  the 
nature  of  the  killing  of  the  second.  But  whether  first  arraigned 
for  either,  it  is  evident  that  a  verdict  thereon  will  not  bar  a  trial 
for  the  other,  although  the  testimony  on  the  second  trial  may  be 
identical  with  that  adduced  on  the  first.  The  reason  is,  that  the 
killing  of  one  is  fully  made  out  without  proof  of  the  death  of  the 
other;  the  fact  of  the  killing  of  the  other  being  only  proved^ 
because  the  two  acts  were  so  closely  connected  in  point  of  time  as 
practically  to  preclude  its  exclusion.  They  remain,  nevertheless, 
two  acts  and  two  crimes,  for  each  one  of  which  the  party  may  be 
separately  tried,  with  similar  or  different  results. 

While  in  many  of  the  cases  the  identity  of  proof  is  stated  to  be 
conclusive  of  the  validity  of  the  plea,  without  noting  the  distinc- 
tion here  drawn,  yet  these  w.ere  all  cases  where  one  crime  was 
merged  in  the  other,  or  where  one  act  resulted  in  a  double  crime, 
as,  for  instance,  where  a  party  in  burning  a  house  was  guilty  also 
of  the  murder  of  its  occupants,  who  were  consumed  in  the  flames. 
Of  this  character  were  the  cases  of  8iate  v.  Cooper,  1  Green  (N.  J.), 
361 ;  State  v.  Shepard,  7  Conn.  64 ;  Commonwealth  v.  Squire,  1 
Mete.  268  ;  Hickey  v.  State,  23  Ind.  21. 

It  is  believed  that  no  well-considered  case  can  be  found  where  a 
putting  in  jeopardy  for  one  act  was  held  to  bar  a  prosecution  for 
another  separate  and  distinct  one,  merely  because  they  were  so 
closely  connected  in  point  of  time  that  it  was  imx>os8ible  to  separate 
the  evidence  relating  to  them. 

The  second  ground  urged  in  support  of  the  idea,  that  an  acquit- 
tal of  the  murder  of  George  Steen  operated  as  an  acquittal  also  of 
the  murder  of  William,  as  well  as  of  the  joint  murder  of  both,  is, 
that  both  murders  were  in  fact  but  a  single  act,  and  therefore  can 
be  the  subject  of  but  one  indictment  or  trial. 

It  is  to  be  observed  that  while  this  view  is  urged  by  counsel  in 
Vol.  XXIV,  — 90 
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argument,  it  is  not  clearly  contained  in  the  plea,  in  which  it  is 
only  averred  that  the  killing  of  George  ^*  was  the  identical  trans- 
action of  the  killing  of  William,  and  that  the  evidence  necessary  to 
legally  convict  on  the  trial  of  the  second  indictment  would  have 
secured  a  conviction  on  the  first  triaL"  It  will  be  noted  that  there 
is  a  failure  to  allege  that  there  was  but  a  single  act  committed  by 
the  accused,  which  resulted  in  a  double  killing,  as  that  there  had 
been  but  a  single  shot  fired,  which  had  produced  both  deaths. 

If  the  plea  had  contained  and  the  proof  had  supported  this 
averment,  the  authorities  are  divided  as  to  whether  there  could 
be  two  trials. 

In  Vermont  it  was  held  that,  where  by  a  single  stroke  of  a  knife 
two  persons  were  wounded,  a  conviction*  for  wounding  one  operated 
as  a  bar  to  a  prosecution  for  the  assault  upon  the  other.  Siaie  v. 
Damon,  2  Tyler  (Vt.),  387.  In  analogy  to  this  ruling  seem  to  be 
State  V.  FayetteviUe,  2  Murphy  (N.  0.),  371 ;  Fisher  v.  Oommon- 
wealthy  1  Bush  (Ky.),  211 ;  State  v.  Goop&r,  1  Green  (N.  J.),  361 ; 
Roberts  v.  State,  14  Ga.  8  ;  State  v.  Benham,  7  Oonn.  414. 

In  Virginia,  on  the  contrary,  it  was  determined  that,  where  by  a 
single  discharge  of  a  gun  two  persons  were  wounded,  there  might 
be  two  trials  and  two  convictions.  Vaughan  v.  CommontaeaUh,  3 
Va.  Gas.  273.  In  analogy  with  this  decision  seem  to  be  the  cases 
of  State  V.  StandifeVy  6  Porter  (Ala.),  623 ;  Staie  v.  Thurston,  2 
M'MuUan  (S.  0.),  382 ;  People  v.  Warren^  1  Park.  Or.  338  ;  C5w»- 
monwealth  v.  Andrews,  2  Mass.  409.  Neither  the  pleading  nor 
the  proof  in  the  case  at  bar  renders  a  decision  of  this  question 
necessary. 

The  plea  does  not  aver  the  death  of  both  from  a  single  fire,  and 
the  evidence  presumptively  negatives  it  There  were  two  distinct 
and  distinguishable  discharges  of  fire-arms  from  the  fence-comer, 
to  say  nothing  of  the  subsequent  shot  fired  by  Scott  into  the  pros- 
trate body  of  George  Steen.  Now,  all  of  these  shots,  in  legal  con- 
templation, were  fired  by  Teat,  even  though  in  point  of  fact  they 
may  all  have  been  fired  by  Scott,  or  rather  the  law  holds  them  both 
responsible  for  both  discharges. 

If,  as  is  most  probable,  Teat  and  Scott  each  fired  from  the  fence- 
comer,  then  the  act  of  each  was  the  act  of  the  other,  and  each  is 
to  be  treated  as  having  fired  twice.  It  is  thus  seen  that  the  action 
of  the  defendant  was  not  limited  to  a  single  act,  but  that  he  is  to 
be  held  as  having  discharged  two  separate  guns  by  which  two  men 
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were  slain.  Under  snch  circumstances  there  can  be  no  sound  rea- 
son for  holding  that  an  acquittal  as  to  one  operates  as  a  bar  to  a 
trial  for  the  other. 

In  the  absence  of  any  averment  or  evidence  that  in  point  of  fact  it 
was  the  shot  from  one  gun  that  killed  both  men,  we  do  not  feel  called 
upon  to  consider  the  effect  that  would  flow  from  such  a  contingency. 

We  conclude  that  the  technical  acquittal  of  the  murder  of 
George  Steen  did  not  operate  as  an  acquittal  of  the  murder  of 
William  Steen,  and  that  the  second  ground  of  demurrer  to  the 
plea  of  autrefois  acquit,  namely,  that  the  plea  did  not  extend  to 
the  whole  indictment,  was  well  taken,  and  the  demurrer  therefore 
properly  sustained. 

It  is  objected,  however,  that  if  the  murder  of  George  Steen  and 
of  William  Steen  were  different  offenses,  diey  cannot  be  joined  in 
the  same  indictment,  and  that  the  judgment  rendered  thereon 
must  therefore  be  arrested.  This  is  erroneous.  It  is  well  settled 
that  two  offenses  of  the  same  character,  though  committed  at  dif- 
ferent times,  may  be  joined  in  the  same  indictment.  It  is  said  to 
be  bad  practice,  and  the  State  upon  motion  may,  in  the  discretion 
of  the  court,  be  compelled  to  elect  upon  which  she  will  proceed ; 
but  if  no  motion  to  that  effect  is  made  the  judgment  after  verdict 
will  not  be  arrested.  In  this  case  no  motion  was  made.  1  Chit, 
Crim.  Law,  253;  Young  v.  The  King,  3  T.  B.  98,  105  ;  2  East's  P. 
0.  516  ;  Sarah  v.  State,  28  Miss.  267. 

We  perceive  no  error  in  the  record.  Wherefore  the  judgment  is 
af&rmed. 


Matthbws  v.  Supbbvibobs  of  Oopiah  County. 

(68M18S.715.) 

Officer — AcHon  by  de* facto  o-fficerfor  eaia/ry, 

Kde  facto  officer  cannot  maintam  an  action  against  the  manidpality  for  the 

salary  or  compensation  attached  to  the  office  * 

ACTION  of  assumpsit  by  Matthews,  late  sheriff  of  Copiah  county, 
for  fees,  etc.,  as  such  sheriff.     The  opinion  states  the  case. 


*  See  Dolan  v.  Mayor,  28  Am.  Rep.  168,  wherein  this  question  was  considered 
wrguendo. 
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Hari'is  S  OeorgSy  for  plaintiff  in  error. 

T.  E.  Cooper  (&  Oeorge  E.  HarriSy  Attorney-Oeneral,  for  defend- 
ant  in  error. 

Chalmers,  J.  J.  P.  Matthews,  late  sheriff  of  Copiah  county, 
brought  his  action  of  assumpsit  against  the  county  to  recover  the 
amounts  which  had  been  approved  by  the  district  attorney,  and 
allowed  by  the  Circuit  Court  as  his  official  fees,  as  jailer,  for 
victualling  prisoners,  and  for  the  services  of  extra  bailiffs  in  attend* 
ing  on  a  term  of  the  Circuit  Court  The  board  of  supervisors 
refused  to  pay  the  accounts,  and  hence  this  suit. 

The  defense  was  that  the  plaintiff,  during  his  entire  term  of 
office,  as  well  as  at  the  time  of  the  institution  of  the  suit  and  the 
filing  of  the  plea,  was  a  defaulter  for  public  moneys  by  him  received 
and  unaccounted  for  during  a  preceding  term  in  the  same  office, 
which  had  been  held  by  him.  In  other  words,  the  plaintiff  had 
been  sheriff  of  the  county  from  1872  to  1st  January,  1874,  and 
during  this  term  had  defaulted  to  the  State  and  county  for  small 
amounts.  He  was,  notwithstanding  this  default,  re-elected  to  a 
term  beginning  1st  of  January,  1874,  and  ending  1st  of  January, 
1876.  He  served  out  this  second  term,  without  objection,  and 
during  his  second  incumbency  the  accounts  sued  on  were  allowed 
him,  as  jail  fees  and  for  services  of  bailiffs,  the  one  amounting  to 
(694,  and  the  other  to  11,268.  The  claim  as  jailer  was  not  for  the 
value  of  the  provisions  furnished,  but  for  the  statutory  per  diem 
fees.  This  suit  was  brought  after  the  expiration  of  his  second 
term.     Can  it  be  maintained? 

Section  16  of  article  4  of  the  State  Constitution  declares  that  "No 
person  liable  for  public  moneys  unaccounted  for  shall  be  eligible 
to  a  seat  in  either  house  of  the  legislature,  or  to  any  office  of  profit 
or  trust,  until  he  shall  have  accounted  for  and  paid  over  all  sums 
for  which  he  may  have  been  liable.''  It  being  admitted  that  the 
plaintiff  was  a  defaulter  during  his  entire  second  term,  as  well  as 
at  the  institution  of  this  suit,  can  he  maintain  an  action  against 
the  State  or  county  to  recover  fees  due  him  ex  virtute  officii  f 

It  is  earnestly  insisted  that  he  can,  because,  having  exercised  the 
functions  of  the  office  unchallenged  during  the  term,  and  having 
discharged  its  duties  and  incurred  its  burdens,  he  should  not  be 
denied  its  emoluments.     Upon  principles  of  natural  equity  and 
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JQBtice,  nothing  oan  be  more  reasonable  than  Buch  a  demand,  if 
his  claims  are  just -and  legal,  as  to  whioh  there  is  some  dispute.  It 
is  impossible,  however,  to  see  how  his  demand  can  be  successfully 
asserted  in  a  court  of  law.  A  confessed  defaulter,  he  was  consti- 
tutionally  ineligible  to  the  office,  and  was  a  mere  unlawful  occu- 
pant during  his  entire  term,  suffered  to  exercise  the  functions  of 
the  sheriffalty  by  the  permissive  indulgence  of  the  authorities  and 
of  his  fellow-citizens,  any  one  of  whom,  under  our  statutes,  might 
have  ejected  him  by  proceedings  of  quo  warranto.  Under  such 
circumstances  ho  was  a  simple  volunteer,  offering  his  services  to 
the  State,  but  entitled  to  claim  no  compensation  therefor.  As  to 
third  parties  his  acts  were  valid,  but  as  to  the  State  he  was  a  wrong- 
doer; and  his  conduct  loses  nothing  of  this  character,  because  it 
was  permitted  to  pass  unchallenged  during  the  term. 

It  will  be  observed  that  we  are  not  called  upon  to  consider 
whether  he  is  liable  to  every  man  whose  property  or  whose  person 
lie  seized  under  legal  process  during  his  incumbency,  though  the 
authorities  are  neither  few  nor  obscure  which  would  hold  him  in 
every  such  case  to  have  been  a  trespasser,  and  would  mulct  him  in 
damages.  Rodman  v.  Marcourt,  4  B.  Hour.  229;  Patterson  v. 
MiUer,  2  Mete.  (Ky.)  493;  PearceY.  ffatokins,  2  Swan  (Tenn.), 
87 1  Fowler  v.  Bebee,  9  Mass.  234;  Green  v.  Burke,  23  Wend.  492. 
Neither  are  we  considering  whether  a  private  person  for  whom  he 
had  performed  official  duties  can  resist  the  payment  to  him  of  the 
lawful  fees  and  charges  therefor;  although  this  question  also  has 
been  expressly  decided  in  the  affirmative.  Riddle  v.  County  of 
Bedford,  7  Serg.  &  B.  386,  and  authorities  there  cited. 

The  question  at  issue  here  is  whether  he  can  assert  against  the 
State,  or  against  a  county,  which  is  a  constituent  part  of  the  State, 
s  demand  for  official  fees,  which  he  claims  to  have  earned  by  a  vio- 
lation of  her  Constitution. 

If  he  can  do  so,  there  is  an  end  at  once  of  all  distinction  between 
9k  de  jure  and  a  de  facto  officer,  since  it  is  impossible  to  perceive 
bow  the  latter,  while  undisturbed  by  quo  warranto,  occupies  a 
position  at  all  inferior  to  the  former. 

The  acts  of  both  are  alike  valid,  both  would  be  alike  protected 
from  the  assaults  of  private  persons,  and  each  would  have  an  equal 
claim  upon  the  State  for  compensation.  Such  a  construction  of 
the  law  would  be  a  direct  encouragement  to  usurpation  of  office. 
The  intruder  or  the  incumbent  wrongfully  holding  over  would  be 
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liable,  indeed,  to  be  ejected  at  the  end  of  a  long  and  costly  litiga- 
tion, but  in  the  mean  time  he  would  have  grown  rich  by  the  fees 
and  salary  which  he  would  have  extorted  from  the  State,  whose 
laws  he  had  violated  in  holding  the  position. 

We  haye  found  no  case  where  a  de  facto  officer  has  been  allowed 
to  recover  fees  or  salary  from  a  State  or  municipality,  although  it 
has  been  repeatedly  decided  that,  upon  tnandamua  to  a  ministerial 
officer  to  compel  the  performance  of  a  purely  ministerial  duty, 
such  as  the  issuance  of  a  warranc,  the  title  of  the  officer  suing  out 
the  writ  could  not  be  inquired  into;  but  this  rests  upon  a  wholly 
different  principle,  and  is  based  upon  the  rules  of  pleading  apper- 
taining to  the  procedure  by  mandamus.  Even  in  such  cases  it  is 
said  that  the  title  of  the  relator  will  be  inquired  into,  if  there  be 
but  one  claimant  to  the  office..  High  on  Extraordinary  Bemedies, 
§  106. 

In  the  case  in  Michigan,  mainly  relied  on  by  counsel  for  the 
appellant,  the  question  at  issue  was  whether  the  de  jure  officer, 
who  had  been  kept  out  by  the  de  facto  incumbent,  could  recover 
compensation  for  the  period  during  which  he  was  so  kept  out,  it 
appearing  that  the  de  facto  officer  had  received  the  salary  during 
such  period.  Campbell,  0.  J.,  thought  that  he  could  not,  and 
rested  his  opinion  upon  the  argument  that  the  de  facto  officer  could 
have  maintained  a  suit  for  the  salary  accruing  during  his  incum- 
bency. CooLEY,  J.,  thought  otherwise,  and,  in  an  opinion  of 
unusual  force  and  ability,  demonstrated,  we  think,  the  unsound- 
ness of  the  reasoning  of  the  Chief  Justice.  Chbistiakcy,  J., 
concurred  with  the  Chief  Justice,  but  upon  a  ground  which  leaves 
it  impossible  to  say  what  his  opinion  was  upon  the  main  point  at 
issue.   Wayne  County  v.  Benoit,  20  Mich.  176  ;  s.  c,  4  Am.  Bep.  382. 

It  seems  to  us  self-evident  that  whenever  a  public  officer  pro- 
pounds against  a  State,  county  or  city  a  claim  for  compensation 
for  official  services,  he  puts  his  title  to  the  office  in  issue,  and  must 
stand  or  fall  by  the  result  of  that  inquiry.  Kimball  v.  Alcomy  45 
Miss.  151 ;  People  v.  Tieman^  30  Barb.  193 ;  People  v.  Bopson, 
1  Den.  674;  Lightly  v.  Cloueton,  1  Taunt.  112. 

Judgment  affirmed. 
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(44  Iowa,  67.> 
Flxmrei  —  WhaU  pctues  as  wch  under  mortgage  of  w?olm  miU. 

The  owner  of  a  woolen  mill  executed  a  mortgage  thereon.  Held,  that  not  onl^ 
did  the  engine  by  which  the  machinery  was  propelled  and  the  shafting, 
pulleys  and  belts  pass  as  part  of  the  realty,  but  also  the  carders,  spinning 
jacks,  looms,  and  other  machinery  properly  belonging  to  the  woolen  mill, 
although  only  attached  to  the  building  by  cleats  or  screws  to  keep  them  in 
place,    {tiee  note,  p.  726 . ) 

ACTION  by  the  Ottnmwa  Woolen  Mill  Company  to  recoTer  pos- 
session of  certain  machinery. 
In  1870  one  Grim,  the  owner  of  a  woolen  mill  which  was  pro- 
pelled by  steam  and  contained  the  machinery  usual  in  such  a  milL 
executed  a  trust  deed  thereof  and  '^  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereof/'  to  secure  the  payment 
of  moneys  loaned.  This  deed  was  afterward  assigned  to  appel- 
lant's testator. 
In  1871  Grim  executed  to  the  Ottnmwa  Woolen  Mill  Company 
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a  deed  of  eaid  woolen  mill  and  the  ^^  fixed  and  movable  machinery 
therein." 

The  said  mill  was  afterward  sold  under  a  foreclosure  of  the  trust 
deed^  and  was  purchased  by  appellant's  testator,  the  description  of 
the  property  in  the  decree  of  foreclosure,  and  in  the  foreclosure 
deed,  being  the  same  as  that  in  the  trust  deed. 

The  appellant  Hawley  took  possession  of  the  mill  and  machinery 
under  the  foreclosure  deed.  The  appellee  claimed  the  machinery 
and  it  being  withheld,  brought  this  action  to  recover  it 

The  issue  made  by  the  parties  was  as  to  the  character  of  said 
machinery,  whether  fixtures  or  personal  property.  There  was 
trial  by  the  court  and  a  finding  made  that  the  steam  engine,  shaft- 
ing and  some  other  machinery  were  fixtures  and  passed  with  the 
land  and  building,  and  that  certain  other  parts  of  the  machinery 
and  appliances  in  the  building  and  of  the  value  of  $4,112,  were 
personal  property  and  not  fixtures,  and  a  judgment  was  rendered 
against  the  defendants  for  said  value,  and  they  appeal. 

H.  B.  Henderahott  and  Wm.  McNett,  for  appellants. 
Stiles  <t  Burto7iy  tor  appellees. 

RoTHROCK,  J.  I.  At  the  time  of  the  trial  in  the  court  below  an 
examination  of  the  premises  and  machinery  in  question  was  made 
by  the  court,  and  the  parties,  and  an  agreement  was  made  as  to 
the  situation  and  manner  of  attachment  of  the  various  parts  of  the 
machinery,  after  which  no  evidence  was  taken  as  to  the  character 
of  the  attachment  of  the  machinery  in  question.  This  agreement 
is  quite  lengthy,  and  it  is  not  necessary  to  incorporate  it  in  this 
opinion  in  order  to  properly  comprehend  the  conclusion  to  which 
we  have  arrived. 

The  court  found  that  the  following  property  was  affixed  to  and 
passed  with  the  real  estate  ; 

1.  The  steam  engine,  boiler,  whistle,  pump,  and  all  its  attach- 
ments and  belts,  connecting  it  directly  with  the  other  machinery. 

2.  The  fulling  mill  and  its  attachments  and  belts. 

3.  The  main  shaft  and  pulleys  thereon,  and  all  the  belts  connect- 
ing it  with  the  counter  shafting. 

4.  The  counter  shafting  and  the  dye  kettle. 

5.  The  counter  and  shelving  in  the  office. 
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It  was  found  that  all  of  the  other  machinery  and  articles  in  con- 
troversy were  personal  property  and  did  not  pass  by  the  mortgage 
and  sheriff's  deed. 

No  question  is  made  here  as  to  the  finding  of  the  court  that  the 
steam  engine  and  other  articles  above  enumerated  were  fixtures, 
and  passed  by  the  mortgage  and  sheriff's  deed.  It  is  proper  to 
observe  that  the  boiler  was  walled  about  with  one  layer  of  briok, 
and  that  some  of  the  other  articles  enumerated  above  were  so  con- 
structed and  attached  to  the  building  and  land  as  to  be  peculiarly 
adapted  to  that  buildings  rather  than  to  be  used  in  woolen  manu- 
factories generally,  unless  by  material  changes  in  construction  and 
adaptation. 

The  machinery  which  the  court  held  to  be  personal  property  con- 
sisted of  wool  carders,  condensers,  breakers,  spinning  jacks,  looms, 
shears,  etc.  Such  of  this  machinery  as  was  operated  by  steam 
power  was  so  operated  by  means  of  belting  connected  with  the 
main  shaft  or  counter  shafting.  .        ^ 

The  looms  are  fastened  to  the  floor  by  screws  in  the  feet,  some 
looms  having  two  screws  and  some  four.  The  carders  are  kept  in 
position  by  their  own  weight,  one  weighing  about  3,000,  and  the 
other  about  1,800  pounds.  The  spinning  jacks  are  fastened  and 
held  in  position  by  cleats  nailed  to  the  floor,  and  by  iron  rods  run- 
ning up  through  the  floor  above.  Other  of  the  machinery  being 
ponderous  is  designed  to  be  kept  in  position  by  its  own  weight 

Counsel  for  appellant  claim  that,  as  the  mortgage  or  trust  deed 
conveyed  the  premises  "  with  the  appurtenances,"  something  more  is 
conveyed  than  the  real  estate.  This  being  the  usual  form  of  con- 
veyance of  real  estate,  we  are  unable  to  see  how  personal  property 
can  be  embraced  therein.  Appurtenances  are  things  belonging  to 
another  thing  as  principal,  and  which  pass  as  incident  to  the  prin- 
cipal thing.  The  term  as  used  in  conveyances  passes  nothing  but 
the  land  and  such  things  as  belong  thereto,  and  are  part  of  the 
realty. 

II.  The  main  question  in  the  case  and  to  which  counsel  for  both 
parties  have  principally  directed  their  arguments,  is  as  to  the  char- 
acter of  the  machinery  in  question,  whether  it  be  real  or  personal 
property. 

Fixtures  are  a  species  of  property  which  are  the  dividing  line 
between  real  and  personal  property,  and  to  decide  on  which  side  of 
the  line  certain  property  belongs   is  often  a  vexatious  question. 

Vol.  XXtV.  — 91  i 
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When  we  compare  a  thing  at  the  extremity  of  one  class  with  a 
thing  at  the  extremity  of  another  the  difference  is  obyious,  but 
when  we  approach  the  point  of  division,  difiQculty  arises  in  discov- 
ering where  the  distinction  should  be  drawn.  Hill  on  Fixtures,  16. 
On  the  question  whether  such  machines  so  situated  are  fixtures,  so 
that  they  constitute  a  part  of  the  real  estate,  the  authorities  are  so 
far  from  being  uniform  that  no  rule  of  universal  application  can 
be  deduced  from  them,  without  conflicting  with  the  doctrines  found 
in  some  of  the  decisions  upon  the  subject. 

In  New  York,  Ohio,  Vermont,  and  some  other  States  it  is 
held  that  property  of  the  character  in  question  is  personal,  and 
does  not  pass  by  a  mortgage  or  conveyance  of  the  real  estate. 
Murdoch  v.  Oifford,  18  N.  Y.  28  ;  Walker  v.  Sherman,  20  Wend.  656 ; 
Potter  V.  Oornwell,  40  N.  Y.  287 ;  Teaffy.  Hewitt,  1  Ohio  St.  511; 
Corwi7i  Y.  Cowauy  12  id.  629;  Hill  v.  Wentworth,  28  Vt  428 ;  Bart- 
lett  V.  Wood.  32  id.  372 ;  Gale  v.  Ward,  14  Mass.  352. 

In  Maine,  Pennsylvania,  New  Hampshire  and  in  other  States^ 
the  courts  hold  that  property  of  the  character  in  question  is  not 
personal,  and  passes  by  mortgage  or  deed  of  the  real  estate.  Ibr- 
rar  v.  Stackpole,  6  Greenl.  155;  Corlisa  v.  McLagin,  29  Me.  115; 
Parsons  v.  Oopeland,  38  id.  537;  Burnside  v.  Twitchell,  43  N.  H 
390;  Voorhis  v.  Freeman,  2  Watts  &  Serg.  116;  Harlan  v.  Harlan, 
15  Penn.  St  513. 

In  all  of  these  cases,  and  in  all  the  others  cited  in  argument 
wherever  the  question  arises  as  to  the  character  of  a  steam  engine 
or  water-wheel,  which  is  the  propelling  power  of  a  mill  or  manu- 
factory, the  uniform  rule  is  that  they  are  held  to  be  fixtures,  and 
pass  with  the  real  estate.  The  same  may  be  said  of  the  stones  or 
burrs  in  a  grist-mill,  the  cog  wheels,  gearing  and  shafting  in  a  mill 
or  manufactory,  they  being  parts  of  the  motive  power.  The  court 
below  properly  held  the  engine,  boiler,  shafting,  and  counter  shaft- 
ing and  belting  to  be  fixtures,  and  that  they  passed  under  the 
mortgage  foreclosure,  and  sheriff's  sale.  With  the  belting  or  straps 
which  propelled  the  looms,  spinning  jacks,  etc.,  the  court  stopped 
and  in  substance  decided  that  here  is  the  dividing  line;  all  beyond 
are  mere  chattels.  The  basis  or  reason  for  thus  holding  seems  to 
be  in  the  thought  that  there  is  nothing  in  the  character  of  the 
property,  or  in  the  manner  of  its  annexation  to  the  building,  or  in 
its  adaptation  thereto,  indicating  that  it  was  intended  as  a  perma- 
nent accession  to  the  realty,  and  that  adaptation  to  the  bttHness 
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carried  on  in  the  building  is  not  a  criterion  for  determining  the 
question  as  to  whether  the  machinery  be  real  or  personal  property. 

It  is  argued  that  these  looms,  spinning  jacks,  etc.,  are  equally  well 
adapted  to  any  other  building,  that  they  are  manufactured  with  a 
view  of  being  used  in  any  woolen  mill  in  which  they  may  be  placed; 
that  they  are  entire  and  complete  machines  in  and  of  themselves; 
that  the  physical  attachments  are  such  that  they  may  readily  be 
removed  to  any  other  building,  and  that  there  is  nothing  in  the 
character  of  the  machines  or  mode  of  annexation  to  denote  that 
they  were  intended  as  permanent  accessions  to  the  realty,  and 
therefore  they  are  chattels. 

In  the  case  of  Teaff  v.  Hew  tit,  1  Ohio  Si  511,  it  is  said:  "  The 
true  criterion  of  a  fixture  is  the  united  application  of  the  follow- 
ing requisites: 

**  1.  Actual  annexation  to  the  realty,  or  something  appurtenant 
thereto. 

"  2.  Application  to  the  use  or  purpose  to  which  that  part  of  the 
realty  with  which  it  is  connected  is  appropriated. 

'^  3.  The  intention  of  tlie  party  making  the  annexation  to  make 
a  permanent  accession  to  the  freehold." 

In  the  application  of  the  rule  just  stated,  it  was  held  that  ^*  the 
machinery  in  a  woolen  factory,  consisting  of  carding  machines, 
spinning  machines,  power,  looms,  etc.,  connected  with  the  motive 
power  of  the  engine  by  bands  and  straps,  but  in  nowise  attached 
to  the  building  except  by  cleats  or  other  means  to  confine  them  to 
their  proper  places  for  use,  and  subject  to  removal  whenever  con- 
venience or  business  may  require,  without  injury,  are  not  fixtures, 
but  chattel  property."  It  was  held  in  that  case  that  the  engine 
and  boiler  were  fixtures. 

In  Parsons  v.  Copeland,  38  Me.  537,  it  was  held  that  the  looms, 
carding  machines,  etc.,  belonging  to  a  woolen  factory  and  placed 
therein  by  the  owners  of  the  freehold  w^re  fixtures  and  passed 
with  the  realty.  It  is  said  by  the  court,  that  "  It  cannot  be  denied 
that  the  physical  attachment  of  certain  articles  to  the  freehold  is  a 
very  uncertain  and  unsatisfactory  criterion.  We  have  seen  that  it 
is  well  settled  that  the  same  attachments  will  not  change  the  char- 
acter of  the  article,  when  made  under  one  species  of  tenancy, 
when  under  another,  with  much  less  of  a  permanent  connection, 
it  will  cause  the  article  to  become  a  part  of  the  real  estate.  Mill 
stones,  the  gear  of  the  mill,  and  the  water-wheel  to  which   the.  i 
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power  is  applied,  and  the  articles  connected,  which  are  onirersaliy 
oonceded  to  be  fixtures,  and  to  pass  with  the  realty,  may  be  taken 
from  their  appropriate  places  without  the  withdrawing  of  a  spike, 
a  pin,  or  a  nail,  or  the  displacement  of  a  cleat,  iheir  own  weighi 
^ften  keeping  theni  in  their  intended  position,  and  no  injury  what- 
ever arise  to  the  building  from  which  they  are  taken."      ♦      ♦     ♦ 

'^  But  it  is  true,  undoubtedly,  that  the  building,  the  water-wheel 
and  the  gear  designed  for  a  grist-mill,  have  peculiarities,  and  aie 
often  very  different  from  the  water-wheel,  the  gear,  as  well  as  the 
building,  intended  to  constitute  parts,  of  a  woolen  factory.  And 
the  machinery  in  the  former,  consisting  of  the  mill  stones,  the 
deansing  apparatus,  the  bolts,  the  belts  with  their  appendages  to 
carry  the  grain  to  the  cleanser,  and  the  meal  to  the  bolts,  all  of 
which  are  believed  sometimes,  if  not  generally,  to  be  moved  by 
means  of  the  belts  connected  with  the  gear  of  the  mill,  together 
with  the  hoppers,  the  hoops,  troughs,  etc.,  are  as  easily  removed 
as  are  the  cards,  the  looms  and  the  pickers  in  the  latter.  If  the 
building  is  designed  for  a  wooden  factory,  the  wheels  and  gearing  to 
which  the  motive  power  is  applied  constructed  in  a  manner  suited 
to  promote  the  intended  object,  after  the  machines  are  placed  in  the 
building,  it  is  only  another  step  in  the  prosecution  of  the  design, 
and  it  is  not  easy  to  understand  wherein  the  latter  fail  to  have 
the  properties  of  the  former,  or  how  one  can  have  distinguishing 
characteristics  from  the  other,  so  that  one  is  to  be  treated  as  per- 
sonal property  while  the  other  is  real  estate." 

The  three  requisites  laid  down  in  the  case  of  Teaff  v.  Hewitt, 
as  constituting  a  fixture,  it  is  said,  must  all  combine.  The  first 
being  physical  attachment,  all  the  cases  hold  is  a  very  uncertain 
and  unsatisfactory  criterion,  and  in  our  opinion  the  only  value  to 
be  attached  to  it  is,  in  determining  the  intention  of  the  owner  of 
the  freehold  in  making  the  annexation.  If  it  be  so  affixed  that  its 
removal  would  materially  injure  the  building,  this  is  evidence  of 
an  intention  to  make  it  a  permanent  annexation. 

The  second  requisite,  being  application  to  the  use  or  purpose 
to  which  that  part  of  the  realty  with  which  it  is  connected  is 
appropriated,  is  in  this  case  fully  met  by  the  use  of  this  machin- 
ery in  a  woolen  mill  and  without  which  the  mill  itself  would  be 
useless. 

The  third  requisite,  being  the  intention  of  the  party  making  the 
annexation  to  make  a  permanent  accession  to  the  freehold,  is  to 
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our  minds  the  controlling  consideration  in  determining  the  whole 
question. 

The  character  of  the  physical  attachment,  whether  slight  or 
otherwise^  and  the  use,  are  mainly  important  in  determining  the 
intention  of  the  party  making  the  annexation.  And  herein  lies  the 
reason  of  the  rule  that  many  articles  of  property  are  mere  chattels 
as  between  landlord  and  tenant,  which  are  fixtures  as  between  heir 
and  executor,  or  Tender  and  vendee.  A  mere  tenant,  for  a  brief 
period,  is  not  held  as  intending  to  be  making  permanent  annexa^ 
tions  to  the  freehold. 

In  our  riew,  the  court,  in  the  case  of  Teaff  v.  Hewitt,  supra^ 
after  announcing  the  above  requisites,  in  applying  them  to  the 
case,  holds  physical  attachment  to  be  the  principal  criterion,  leav- 
ing out  of  view  the  main  consideration,  viz. :  the  intention  of  the 
party  making  the  annexation. 

It  being  conceded  by  all  the  cases  that  the  engine,  boiler  and 
attachments,  being  the  motive  power,  are  fixtures,  and  that  the 
stones  or  burrs  of  a  grist-mill,  with  the  attachments,  are  likewise  fix- 
tures, it  is  not  easy  to  understand  why  any  dividing  line  should  be 
made  at  the  point  where  the  belting  attaches  to  the  other  machinery- 
Is  there  any  thing  in  the  whole  record  of  this  case  tending  to  show 
that  the  machinery  in  question  was  intended  to  be  any  less  perma- 
nent than  the  engine,  shafting  or  belt?  The  fair  presumption  is, 
that  the  whole  machinery,  including  that  now  in  question,  was 
placed  in  the  building  with  the  intention  that  they  should  remain 
there  as  part  of  the  manufactory  until  worn  out  or  displaced  by 
others.  This  assumption  is  as  strong  and  controlling  as  to  the 
carding  machines,  spinning  jacks,  etc.,  as  it  is  as  to  the  engine^ 
shafting  and  belts.  Our  conclusion  is,  that  all  of  the  machinery 
which  was  propelled  by  the  engine  was  part  of  the  real  estate,  and 
passed  with  the  foreclosure  and  sheriff's  deed. 

It  may  be  said  that  the  boiler  was  encased  in  a  brick  wall,  and 
by  reason  of  bein'g  thus  firmly  attached,  it  was  a  fixture,  and  that 
the  machines  in  question  were  capable  of  removal,  and  this  denoted 
an  intention  not  to  change  their  character  from  chattels  to  fixtures. 

The  ready  answer  to  this  is,  that  all  the  authorities  hold  that 
the  motive  power  of  a  mill  or  manufactory  is  part  of  the  real  estate, 
whether  firmly  attached  or  not.  Steam  engines  are  manufactured 
and  sold  as  engines,  without  reference  to  any  particular  building 
or  mill  where  they  may  be  placed,  and  are  as  capable  of  being  used 
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in  buildings  indiscriminately  as  power  looms,  spinning  jacks,  or 
carding  machines. 

In  conclusion,  it  may  be  proper  to  say  that  this  cause  was  sub- 
mitted at  the  June  term,  1875.  Since  that  time  the  personnel  of 
the  court  has  materially  changed,  and  the  conclusion  now  announced 
is  the  opinion  of  each  member  of  the  court  as  then  and  now  con- 
stituted. The  cause  will  be  reversed  and  remanded  with  directions 
to  ascertain  the  value  of  such  of  the  property  in  question  as  is  not 
in  any  manner  part  of  the  machinery  operated  by  the  motive  power, 
and  as  to  such  value  plaintiff  will  be  entitled  to  a  judgment 

Reversed, 


NoTB  BY  THE  Refobtkr.— See  Pierce  v.  Oeorge^  11  Am.  Bep.  810,  and  the 
note  thereto,  wherein  the  cases  are  collated.  Eaves  v.  Estes,  15  id.  343 ;  Often 
V.  PhaiipH,  21  id.  828.  The  case  of  McRea  v.  Central  Nationdl  Bank,  66  N.  Y. 
489,  presents  an  interesting  discussion  of  this  question  of  .fixtures,  but  the  case 
was  omitted  from  this  collection  because  of  the  diyislou  of  the  court  —  the 
judges  standing  four  to  three  —  which  rendered  the  case  of  slight  value  as  an 
authority. 

The  question  in  that  case  arose  between  the  mortgagee  and  the  judgment 
creditor  of  the  owner  of  a  twine-milL  The  owner  of  the  mill  had  erected  it 
especially  for  a  twine  factory,  and  had  plaoecl  in  it  machinery  adapted  to  its 
purpose,  which  was  attached  to  the  floor  by  bolts,  nails  or  cleats,  and  to  the 
running  power  by  belts.  This  machinery,  the  builder  of  the  mill  testified,  was 
put  in  for  permanent  use  there,  but  it  was  complete  in  itself,  could  be  removed 
without  special  injury  to  the  mill,  and  could  be  used  in  any  other  building 
strong  enough  to  support  it.  The  plaintiff  had  conveyed  the  premises  and 
taken  back  a  mortgage  (under  which  he  now  claimed)  for  the  purchase-price.  In 
neither  the  deed  nor  the  mortgage  was  the  machinery  mentioned.  The  defend- 
ant having  recovered  a  judgment  against  the  mortgagor,  seized  the  maohinefj 
on  execution,  and  the  action  was  brought  to  recover  it.  The  trial  court  found 
as  a  fact  that  the  machinery  were  fixtures  and  the  specific  facts  already  stated. 
On  these  findings,  Chubgh,  G.  J.,  RapauliO,  Foloxb,  and  Muxes,  JJ.,  were 
of  opinion  that  the  machinery  passed  under  the  mortgage,  whUe  Aij«kn. 
Andbews,  and  Earl,  JJ.,  held  otherwise. 

Rapallo,  J.,  who  delivered  the  controUing  opinion,  discussed  the  question 
at  length.  We  quote  a  part  of  the  opinion  in  which  the  general  principles  and 
the  oases  are  considered : 

*'Ab  between  vendor  and  vendee,  the  mode  of  annexation  is  not  the  control- 
ling test.  The  purpose  of  the  annexation,  and  the  intent  with  which  it  was  made, 
is  in  such  cases  the  most  important  consideration.  The  permanency  of  the 
attachment  does  not  depend  so  much  upon  the  degree  of  physical  foroe  with 
which  the  thing  is  attached,  as  upon  the  motive  and  intention  of  the  party  in 
attaching  it.  If  the  article  is  attached  for  temporary  use  with  the  intention 
of  removing  it,  a  mortgagee  cannot  interfere  with  its  removal  by  the  mort- 
gagor. If  it  is  placed  there  for  the  permanent  improvement  of  the  freehold 
he  may.  Crane  v.  Binghamt  8  Stookt.  (N.  J.)  29;  Potter  v.  CromweU,  40  N.  Y. 
296,  297.    The  mode  of  annexation  may,  it  is  true,  in  the  absence  of  othet 
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proof  of  Siiteut,  be  controlling.  It  may  be  in  itself  so  Inseparable  and  per- 
manent as  to  render  the  article  necessarily  a  part  of  the  realty,  and  in  case  of 
less  thorough  annexation  the  mode  of  attachment  may  afford  convincing  evi- 
dence that  the  intention  was  that  the  attachment  should  be  permanent ;  as, 
for  instance,  where  the  building  is  constructed  expressly  to  receive  the 
machine  or  other  articles,  and  it  could  not  l>e  removed  without  material 
injury  to  the  building,  or  where  the  article  would  be  of  no  value  except  for 
use  in  that  particular  building,  or  could  not  be  removed  therefrom  without 
being  destroyed  or  greatly  damaged.  These  are  tests  which  have  l>eeu  fre- 
quently applied  in  determining  whether  the  annexation  was  intended  to  be 
temporary  or  i)ermanent,  but  they  are  not  the  only  ones,  nor  is  it  indispensable 
that  any  of  these  conditions  should  exist.  In  the  case  of  Potter  v.  OomtoeU, 
40  K.  Y.  287,  before  referred  to,  this  court,  after  a  full  examination  of  the 
numerous  authorities,  gave  its  approval  to  the  criterion  of  a  fixture  as 
stated  in  Teaff  v.  Hevntt,  1  McCoolc,  611,  viz. :  The  union  of  three  requisites. 
First.  Actual  annexation  to  the  realty  or  something  appurtenant  thereto. 
Second.  Application  to  the  use  or  purpose  to  which  this  part  of  the  realty  with 
which  it  is  connected  is  appropriated.  Third.  The  intention  of  the  party 
malting  the  annexation  to  malce  a  permanent  accession  to  the  freehold.  By 
the  application  of  that  criterion  this  court,  with  only  one  dissenting  voice, 
decided  that  a  portable  grist-mill  for  grinding  flour,  placed  in  a  building  which 
had  been  used  as  a  tannery,  and  was  provided  with  steam-power  previously 
placed  in  the  building  to  grind  baric:  for  the  tannery,  became  part  of  the  free- 
hold, as  between  a  judgment  creditor  and  a  purchaser  of  the  realty.  It  was 
found  by  the  referee  that  the  grist-mill  was  placed  there  by  the  owner  of 
the  realty  for  the  purpose  of  being  used  as  a  permanent  structure  for  a  cus- 
tom grist- mill  for  the  neighborhood,  and  on  that  ground  it  was  held  by  this 
court  to  have  become  part  of  the  realty,  notwithstanding  the  fact  that  it  was 
not  attached  to  the  walls  of  the  building,  but  annexed,  as  in  the  present  case, 
only  to  the  floor.  It  had  been  built  elsewhere,  and  was  constructed  in  such  a 
manner  as  to  be  readily  taken  apart  without  injury  to  itself  or  to  the  building, 
and  moved  from  place  to  place.  There  was  a  very  slight  difference  in  the 
mode  of  annexation  from  that  in  the  present  case,  to  wit :  That  to  support  the 
floor,  upright  posts  were  placed  under  it  resting  on  the  cellar  floor,  while  in 
the  present  case  the  building  was  constructed  expressly  for  the  purpose  of 
receiving  machinery  of  the  description  which  was  placed  there,  and  of  suffici- 
ent strength  to  render  additional  support  unnecessary,  although,  in  the  present 
case,  some  of  the  machines  weighed  three  or  four  times  as  much  as  the  port- 
able grist-mill.  The  case  of  Murdoch  v.  Qifford^  18  N.  Y.  28,  which  is  mainly 
relied  upon  by  the  appellant  here,  was  distinguished  by  showing  that,  in  that 
case,  not  only  was  there  an  entire  absence  of  any  finding  that  the  looms  were 
placed  in  the  building  and  attached  thereto  for  the  purpose  of  becoming  a  per- 
manent part  of  it,  but  that  that  fact  was  expressly  negatived  by  the  finding 
that  the  attachment  was  for  the  sole  purpose  of  keeping  them  steady  in  their 
places  —  a  fact  which  the  court,  in  the  present  case,  although  requested 
expressly,  refused  to  find.  Numerous  other  cases  are  referred  to,  where,  not- 
withstanding similar  attachments,  the  property  was  held  to  be  personalty;  but 
it  appears  that  in  all  these  cases  the  object  of  the  attachment  excluded  the  inten- 
tion of  rendering  them  permanent  fixtures.  The  object,  and  not  the  method 
of  the  attachment,  appears  to  be  considered  the  controlling  feature.  **The 
principles  applicable  as  between  vendor  and  purchaser  must  vary  with  the 
varying  oiroumstances  of  each  case.    The  question  of  intention  enters  into  and 
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makes  an  element  of  each  case.  The  circumstances  are  to  be  taken  into 
account  to  show  whether  the  erections  were  made  for  the  permanent  Improre- 
ment  of  the  freehold  or  for  the  temporary  purposes  of  trade.**  Farrar  t. 
ChauffeteUj  6  Deuio,  527.  These  principles  are  recofi^uized  in  the  case  of  Voor^ 
Tiees  V.  McOinnia^  48  N.  Y.  378.  The  aimexatiou  in  that  case,  it  is  true,  was 
of  a  much  more  complete  character  than  in  the  present  case,  or  in  that  of  Pot- 
tery. Cronitpell,  40  K.  Y.  287,  but  the  intention  of  the  parties  in  making  the 
annexation  is  recognized  as  one  of  the  tests,  and  it  is  conceded  that  the  circum- 
stances that  the  machiuerj  may  or  may  not  be  removed  without  injury  to  the 
bulldinp^orto  itself  is  not  now  deemed  to  be  controlling,  and  Washburn  on  Real 
Property  (vol  1,  p.  8)  is  cited,  in  which  the  author  says :  "  It  may  be  stated  that 
whether  a  thing  which  may  be  a  fixture  becomes  a  part  of  the  realty  by  annex- 
lug  it  depends,  as  a  general  proposition,  upon  the  intention  with  which  it  was 
done." 

*'That  the  machinery  in  question  was  adapted  to  the  use  for  which  the  build- 
ing was  constructed  is  conceded,  and,  without  further  pursuing  the  authori- 
ties, I  will  briefly  refer  to  those  cited  in  the  opinion  of  my  learned  brother, 
AIjLen,  J.,  in  support  of  the  proposition  that  these  were  not  fixtures.  HeUa- 
wellv.  Easlwoody  6  Exch.  (W.,  H.  &  G.)  295,  was  a  case  between  landlord  and 
tenant.  The  alleged  fixtures,  presumably,  were  put  in  by  the  tenant,  as  they 
were  distrained  for  rent.  The  object  and  purpose  of  the  annexation  was  stated 
by  the  court  not  to  have  been  to  improve  the  inheritance,  but  merely  to  render 
the  machines  steadier  and  more  capable  of  use  as  chattels. 

*^  Walker  V.  Sherman^  20  Wend.  636,  was  partition,  and  although  the  machines 
in  dispute  had  been  for  many  years  in  the  building,  the  difllculty  was  that  they 
were  not  affixed  or  fastened  to  the  building  in  any  manner,  and  the  commis- 
sioners treated  them  as  personalty ;  but  other  machinery  in  the  same  factory, 
which  was  fastened  to  the  building,  was  treated  as  realty.  See  pp.  637,  638. 
This  case  holds,  in  respect  to  machinery,  that  the  two  characteristics  of  adap- 
tation to  the  enjoyment  of  the  realty  and  annexation  to  it  must  concur;  but 
that  where  the  former  characteristic  is  present,  the  slightest  fastening  will  be 
sufficient  to  constitute  annexation.  See  pp.  651,  653,  655.  It  is  enough  that  it 
is  permanently  or  habitually  attached.  In  Vanderpoel  v.  Van  Allen,  10  Barb. 
157,  the  machines  merely  stood  upon  the  floor,  without  being  attached  in  any 
way,  except  by  the  belts  which  were  used  for  motion  and  not  for  fastening, 
except  as  to  some  of  the  pieces,  in  respect  to  which  cleats  were  used  to  make 
them  stand  level,  and  there  was  no  evidence  to  any  intention  to  make  them 
part  of  the  freehold,  but  all  the  facts  tended  to  the  contrary.  3furdoc^  v. 
Giffordj  18  N.  Y.  28,  has  already  been  referred  to,  and  only  establishes  that  the 
mode  of  attachment  shown  in  that  case  was  not  of  itself  sufficient  to  make  the 
machines  fixtures,  where  the  purpose  of  the  attachment  was  solely  for  the 
more  convenient  use  of  them  as  chattels,  and  in  the  absence  of  any  intention 
that  it  should  be  permanent." 

The  question  was  also  discussed  at  length  by  Blackburn,  J.,  in  HoUandr, 
Hodgson,  L.  R.,  7  C.  P.  328.  There  the  facts  were  as  follows:  "The  owner  in 
fee  of  a  worsted  mill,  at  which  he  carried  on  the  business  of  a  worsted  spinner 
and  stuff  manufacturer,  mortgaged  it  to  the  plaiutiflb.  By  a  deed  of  arrange- 
ment under  the  Bankruptcy  Act,  1861,  subsequently  executed,  the  mortgagor 
assigned  all  his  property  to  the  defendants  as  trustees  for  the  benefit  of  bis 
creditors.  Under  this  latter  deed  the  defendants  seized  certain  looms  which 
were  In  the  mill  that  was  mortgaged.  These  looms  were  attached  to  the  stone 
floors  of  the  rooms  of  the  mill  by  means  of  nailB  driven  throng  holes  in  the 
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feet  of  the  looms,  iu  tome  casee  into  beams  which  had  beau  built  into  the  Rtone, 
and  in  other  cases  into  plugs  of  wood  driren  into  holes  drilled  in  tho  stone  for 
the  purpose.  It  was  necessary  that  the  looms  should  be  so  attached  for  the 
purpose  of  steadying  them  aud  keeping  them  in  a  true  direction,  perpendicular 
to  the  line  of  the  shafting,  by  means  of  which  the  steam  power  was  applied  to 
them.  It  was  impossible  to  remoye  the  looms  without  drawing  the  nails ;  but 
this  could  be  done  easily  aud  without  any  serious  damage  to  the  flooring.  The 
plaintiffs  brought  trover  for  the  looms.  The  Exchequer  Chamber  held  (affirm- 
lug  the  decision  of  the  court  below),  that  the  looms  passed  by  the  mortgage  of 
mill  as  part  of  the  realty,  and  the  action  was  therefore  maintainable.*' 

Blackburn,  J.,  gave  the  following  comprehensive  review  of  the  principles 
andthe  English  precedents :  **  There  is  no  doubt  that  the  general  maxim  of  the 
law  is,  that  what  is  annexed  to  the  land  becomes  part  of  the  land ;  but  it  is  very 
difficult,  if  not  impossible,  to  say  with  precision  what  constitutes  an  annexation 
sufficient  for  this  purpose.  It  is  a  question  which  must  depend  on  the  circum- 
stances of  each  case,  and  mainly  on  two  circumstances,  as  indicating  the  inten- 
tion, viz. :  The  degree  of  annexation  and  the  object  of  the  annexation.  When 
the  article  iu  question  is  no  further  attached  to  the  laud,  than  by  Its  own 
weight,  it  is  generally  to  be  considered  a  mere  chattel.  See  WilUhear  v.  CottrelL, 
1  E.  &  B;  674;  22  L.  J.  (Q.  B.)  177,  aud  the  cases  there  cited.  But  even  in  such 
a  case,  if  the  intention  is  apparent  to  malce  the  articles  part  of  the  land,  they  do 
become  part  of  the  land.  See D' Eyncourt  v.  Greyoi-y^  Law  Rep.,  3  Eq.  382.  Thus 
blocks  of  stone  placed  one  on  the  top  of  another  without  any  mortar  or  cement 
for  the  purpose  of  forming  a  dry  stone  wall  would  become  part  of  the  land, 
though  the  same  stones,  if  deposited  in  a  builder's  yard,  and  for  convenience 
sake  stacked  on  the  top  of  each  other  iu  the  form  of  a  wall,  would  remain 
chattels.  On  the  other  hand,  an  article  may  be  very  firmly  fixed  to  the  land, 
and  yet  the  circumstances  may  be  such  as  to  show  that  it  was  never  intended 
to  be  part  of  the  land,  and  then  it  does  not  become  part  of  the  land.  The 
anchor  of  a  large  ship  must  be  very  firmly  fixed  in  the  ground  in  order  to  bear 
the  strain  of  the  cable,  yet  no  one  could  suppose  that  it  became  part  of  the 
land,  even  though  it  should  chance  that  the  ship-owner  was  also  the  owner  of 
the  fee  of  the  spot  where  the  anchor  was  dropped.  An  anchor  similarly  fixed 
in  the  soil  for  the  purpose  of  bearing  the  strain  of  the  chain  of  a  suspension 
bridge,  would  be  part  of  the  land .  Perhaps  the  true  rule  is,  that  articles  not 
otherwise  attached  to  the  land  than  by  their  own  weight  are  not  to  be  consid- 
ered as  part  of  the  land,  unless  the  circumstances  are  such  as  to  show  that  they 
were  intended  to  be  part  of  the  land,  the  onus  of  showing  that  they  were  so  in- 
tended lying  on  those  who  assert  that  they  have  ceased  to  be  chattels,  and  that 
on  the  contrary,  an  article  which  is  affixed  to  the  land  even  slightly  is  to  be 
Oonsidered  as  part  of  the  land,  unless  the  circumstances  are  such  as  to 
show  that  it  was  intended  all  along  to  continue  a  chattel,  the  onus  lying  on 
those  who  contend  that  it  is  a  chattel.  This  last  proposition  seems  to  be  in 
effect  the  basis  of  the  judgment  of  the  Court  of  Common  Pleas  delivered  by 
MAUiiE,  J.,  in  Wilde  v.  WcUera,  16  C.  B.  687;  24  L.  J.  (C.  P.)  193.  This,  how- 
ever, only  removes  the  difficulty  one  step,  for  it  still  remains  a  question  in 
each  case  whether  the  circumstances  are  sufficient  to  satisfy  the  onus.  In  some 
cases,  such  as  the  anchor  of  the  ship  or  the  ordinary  instance  given  of  a  carpet 
nailed  to  the  floor  of  a  room,  the  nature  of  the  thing  sufficiently  shews  it 
is  only  fastened  as  a  chattel  temporarily,  and  not  affixed  permanently  as  part 
of  the  land.  But  ordinary  trade  or  tenant  fixtures  which  are  put  up  with  the 
intention  that  they  should  be  removed  by  the  tenant  (and  so  are  put  up  for  a 
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purpose  ill  one  sense  only  temporary,  and  certainly  not  for  the  purpose  of 
improviofs  the  reversionary  interest  of  the  landlord),  have  always  been  consid- 
ered as  part  of  the  land  though  severable  by  the  tenant.  In  most,  if  not  all,  of 
such  cases  the  reason  why  the  articles  are  considered  fixtures  is  probably  that 
indicated  by  Wood,  Y.  C,  in  Boyd  v.  Shorrock,  Law  Rep.,  5  Eq.,  at  p.  78,  that 
the  tenant  indicates  by  the  mode  in  which  he  puts  them  up  that  he  regards 
them  as  attached  to  the  property  during  his  interest  in  the  property.  What 
we  have  now  to  decide  is  as  to  the  application  of  these  rules  to  looms  put  up 
by  the  owner  of  the  fee  in  the  manner  described  in  the  case.  In  HeUaweU  v. 
Eastwood,  6  Ex.  285;  20  L.  J.  (Ex.)  154  (decided  in  1851),  the  facts  as  stated  in 
the  report  are,  that  the  plaintiff  held  the  premises  in  question  as  tenant  of  the 
defendants,  and  that  a  distress  for  rent  had  been  put  in  by  the  defendants 
under  which  a  seizure  was  made  of  cotton-spinning  machinery  called  **  mules," 
some  of  which  were  fixed  by  screws  to  the  wooden  floor,  and  some  by  screws 
which  had  been  sunk  in  the  stone  floor,  and  secured  by  molten  lead  poured 
into  them.  It  may  be  inferred  that  the  plaintiff  being  the  tenant  only  had  put 
up  those  mules ;  and  from  the  large  sum  for  which  the  distress  appears  to  have 
been  levied  (2,0001.)  it  seems  probable  that  he  was  the  tenant  of  the  whole  milL 
It  does  not  appear  what  admissions,  if  any,  were  made  at  the  trial,  nor  whether  i 

the  court  had  or  had  not  by  the  reservation  power  to  draw  inferences  of  fact, 
though  it  seems  assumed  in  the  judgment  that  they  had  such  a  power.  Parks, 
B.,  in  delivering  the  judgment  of  the  court,  says :    **  This  is  a  question  of  fact  ' 

depending  on  the  circumstances  of  each  case,  and  principally  on  two  con- 
siderations; first,  the  mode  of  annexation  to  the  soil  or  fabric  of  the  house,  and 
the  extent  to  which  it  is  united  to  them  whether  it  can  easily  be  removed  integre 
salve  et  commode  or  not  without  injury  to  itself  or  the  fabric  of  the 
building ;  secondly,  on  the  object  and  purpose  of  the  annexation,  whether  it 
was  for  the  permanent  and  substantial  improvement  of  the  dwelling  in  the 
language  of  the  civil  law,  perpetul  usus  causa,  or  in  that  of  the  year  book,  pour 
un  profit  de  Venliiritance,  or  merely  for  a  temporary  purpose  and  the  more  com- 
plete enjoyment  and  use  of  it  as  a  chattel."  It  was  contended  by  Mr.  Field 
that  the  decision  in  HeUaweU  v.  Eastwood,  6  Ex.  295;  20  L.  J.  (Ex.)  151,  had 
been  approved  in  the  Queen's  Bench  in  the  case  of  Turner  v.  Cameron,  Law 
Rep.,  5  Q.  B.  306.  It  is  quite  true  that  the  court  in  that  case  said  that  it  afforded 
a  tr^e  exposition  of  the  law  as  applicable  to  the  particular  facts  upon  which  the 
judgment  proceeded;  but  the  court  expressly  gn^arded  their  approval  by 
citing  from  the  judgment  delivered  by  Pabke,  B.,  the  facts  upon  which  they 
considered  it  to  have  proceeded :  *  They  were  attached  slightly  so  as  to  be 
•capable  of  removal  without  the  least  injury  to  the  fabric  of  the  building  or  to 
themselves,  and  the  object  of  the  annexation  was  not  to  improve  the  inherit- 
tance,  but  merely  to  render  the  machine  steadier  and  more  capable  of  conveni- 
ent use  as  chattels.*  As  we  have  already  observed,  trade  or  tenant  fixtures 
might  in  one  sense  be  said  to  be  fixed  *  merely  for  a  temporary  purpose ; '  but  I 

we  cannot  suppose  that  the  Court  of  Exchequer  meant  to  decide  that  they 
were  not  part  of  the  land,  though  liable  to  be  severed  by  the  tenant. 

*'The  words  *  merely  for  a  temporary  purpose  '  must  be  understood  as  apply- 
iug  to  such  a  case  as  we  have  supposed,  of  the  anchor  dropped  for  the  tempor- 
ary purpose  of  mooring  the  ship,  or  the  instance  immediately  afterward  given 
by  Parke,  B.,  of  the  carpet  tacked  to  the  floor  for  the  purpose  of  keeping  it 
stretched  whilst  it  was  there  used,  and  not  to  a  case  such  as  that  of  a  tenant 
who,  for  example,  affixes  a  shop  counter  for  the  purpose  (in  one  sense  tempor- 
ary) of  more  effectually  enjoying  the  shop  whilst  he  continues  to  sell  his  wares 
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there.  Subject  to  this  observation,  we  think  that  the  passage  In  the  Judgment 
In  HeJlatDeU  v.  Ecudwood^  6  Ex.  296;  20  L.  J.  (Ex.)  154,  does  state  the  true  prin- 
ciples,  though  it  may  be  questioned  if  they  were  in  that  case  correctly  applied 
to  the  facts.  The  court  In  their  judgment  determine  what  they  have  Just 
declared  to  be  a  question  of  fact  thus :  *  The  object  and  purpose  of  the  connec- 
tion was  not  to  improve  the  inheritance,  but  merely  to  render  the  machines 
steadier  and  more  capable  of  convenient  use  as  chattels.'  Mr.  Field  was  justi- 
fied In  saying,  as  he  did  in  his  argument,  th^t  as  far  as  the  facts  are  stated  in 
the  report,  they  are  very  like  those  in  the  present  case,  except  that  the  tenant 
who  put  the  mules  up  cannot  have  been  supposed  to  intend  to  improve  the 
inheritance  (if  by  that  is  meant  his  landlord's  reversion),  but  only  at  most  to 
improve  the  property  whilst  he  continued  tenant  thereof ;  and  he  argued  with 
great  force  that  we  ought  not  to  act  on  a  surmise  that  there  were  any  special 
facts  or  findings  not  stated  in  the  report,  but  to  meet  the  case,  as  showing  that 
the  judges  who  decided  HeUaioell  v.  Eastwood,  6  Ex.  285;  20  L.  J.  (Ex.)  154, 
thought  that  articles  fixed  in  a  manner  very  like  those  in  the  case  before  us 
remained  chattels ;  and  this  is  felt  by  some  of  us  at  least  to  be  a  weighty  argu- 
ment. But  that  case  was  decided  in  1851.  In  1853  the  Court  of  Queen's  Bench 
had,  in  WiUshear  v.  CoUrellj  1  E.  &  B.  674;  22  L.  J.  (Q.  B.)  177,  to  couBider 
what  articles  passed  by  the  conveyance  in  fee  of  a  farm.  Among  the  articles  in 
dispute  was  a  threshing  machine,  which  is  described  in  the  report  thus :  *  The 
threshing  machine  was  placed  Inside  one  of  the  bams  (the  machinery  for  the 
horse  being  on  the  outside),  and  there  fixed  by  screws  and  bolts  to  four  posts 
which  were  let  into  the  earth.'  HellaweU  v.  Eastwood,  6  Ex.  295;  20  L.  J.  (Ex.) 
154,  was  cited'  in  the  argument.  The  court  (without,  however,  noticing  thac 
case)  decided  that  the  threshing  machine,  being  so  annexed  to  the  land,  passed 
by  the  conveyance.  It  seems  difficult  to  point  out  how  the  threshing  machine 
was  more  for  the  improvement  of  the  inheritance  of  the  farm  than  the  present 
looms  were  for  the  improvement  of  the  manufactory;  and  Ui  MaUier  v.  Eraser, 
2  K.  &;  J.  536 ;  26  L.  J.  (Ch.)  361,  Wood,  V .  C,  who  was  there  judge  both  of  the 
fact  and  the  law,  came  to  the  conclusion  that  machinery  affixed  not  more 
firmly  than  the  articles  in  question  by  the  owner  of  the  fee  to  land,  for  the 
purpose  of  carrying  on  a  trade  there,  became  part  of  the  land.  This  was  de- 
cided in  1856,  and  in  Walmsley  v.  Jlf«ne,7B.  C.  (N.  8.)  U5;  29  L.  J.  (C.  P.) 
97,  the  Court  of  Common  Pleas,  after  having  their  attention  called  to  a  slight 
misapprehension  by  Wood,  Y.  C,  of  theefifect  of  HeUawellv.  Eiistwood,  6  Ex. 
295;  20  L.  J.  (Ex.)  154,  came  to  the  conclusion,  as  is  stated  by  them,  at  p.  131, 
*  that  we  are  of  opinion  as  a  matter  of  fact,  that  they  were  all  firmly  annexed 
to  the  freehold  for  the  purpose  of  improving  the  inheritance,  and  nottor  any 
temporary  purpose.  The  bankrupt  was  the  legal  owner  of  the  premises,  sub- 
ject only  to  a  mortgage  which  vested  the  legal  title  in  the  mortgagee  until  the 
repayment  of  the  money  borrowed.  The  mortgagor  first  erected  baths,  stables 
and  a  coach-house,  and  other  buildings,  and  then  supplied  them  with  the  fix- 
tures in  question,  for  their  permanent  improvement.  As  to  the  steam  engine 
and  boiler,  they  were  necessary  for  the  use  of  the  baths.  The  hay-cutter  was 
fixed  into  a  building  adjoining  the  stable  as  an  important  adjunct  to  it,  and  to 
improve  its  usefulness  as  a  stable.  The  malt-mill  and  grinding  stones  were 
also  permanent  erections,  intended  by  the  owner  to  add  to  the  value  of  the 
premises.  They  therefore  resemble  in  no  particular  (except  being  fixed  to  the 
building  by  screws)  the  mules  put  up  by  the  tenant  in  HellaweU  v.  Eastwood,  6 
Ex.  295;  20  L.  J.  (Ex.)  154.*  It  is  stated  in  a  note  to  the  report  of  the  case  that, 
on  a  subsequent  day,  it  was  intimated  by  the  court  that  Mr.  Justice  Wullbs 
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entertained  serious  doubts  as  to  whether  the  artioles  in  qnestion  were  nol 
chattels.  The  reason  of  his  doubt  is  not  stated,  but  probably  it  was  from  a  doubt 
whether  the  Exchequer  had  not,  in  HeUatoell  v.  EaMwoodf  6  Ex.  296;  20  L.  J. 
(Ex.)  154,  shown  that  they  would  haye  thought  that  the  articles  were  not  put  np 
for  the  purpose  of  improying  the  inheritance,  and  from  deference  to  that 
authoritj.  The  doubt  of  this  learned  judge  in  one  yiew  weakens  the  anthoritj 
of  Wabmleyv.  Milne,7C,B.{lS[.&.)lVii  29  L.  J.  (C.  P.)  97,  but  in  another  yiew 
it  strengthens  it,  as  it  shows  that  the  opinionSof  the  majority  that  as  a  matter  of 
fact  the  haj-cutter.  which  was  not  more  firmly  fixed  than  the  mules  in  HeVty- 
well  y.  Eastwood^  6  Ex.  295;  20 L.  .F.  (Ex.)  154,  must  be  taken  to  form  part  of 
the  land,  because  it  was  *put  up  as  an  adjunct  to  the  stable,  and  toimproye  its 
usefulness  as  a  stable,'  was  deliberately  adopted  as  the  basis  of  the  judgment; 
and  it  is  to  be  obseryed  that  Wiuljes,  J.,  though  doubting,  did  not  dissent. 
Walmsley  y.  Milne.  7  C.  B.  (N.  S.)  115;  29  L.  J.  (C.  P.)  97,  was  decided  in  1850. 
This  case  and  that  of  WUt8!iear  y.  CoUrell,  1  E.  &  B.  074;  22  L.  J.  (Q.  B.)177, 
seem  authorities  for  thisprinciple.  that  where  an  article  is  affixed  by  the  owner 
of  the  fee,  though  only  affixed  by  bolts  and  screws,  it  is  to  be  considered  as 
part  of  the  land,  at  all  eyents  where  the  object  of  setting  up  the  articles  is  to 
enhance  tlie  yalue  of  the  premises  to  which  it  Is  annexed  for  the  purposes  to 
wliich  those  premises  are  applied.  The  threshing  machine,  in  WiUaliear  v. 
CottreUy  IE.  &B.  674;  22  L.  J.  (Q.  B.)  ITT,  was  affixed  by  the  owner  of  the 
fee  to  the  baru  as  an  adjunct  to  the  bam,  and  to  improye  its  usefulness  as  a 
barn,  in  much  the  same  sense  as  the  hay-cutter  in  Walmsley  y.  Milne,  7  C.  B. 
(X.  S.)  115;  29  L.  J.  (C.  P  )  97,  was  affixed  to  the  stable  as  an  adjunct  to  it,  and 
to  improve  its  usefulness  as  a  stable.  And  it  seems  difficult  to  say  that  the 
machinery  in  Mather  v.  Fraser.  2  K.  &  J.  536;  25  L.  J.  (Ch.)961,  was  not  as 
much  affixed  to  the  mill  as  an  adjunct  to  it  and  to  improyo  the  usefulness  of  the 
mill  as  such,  as  either  the  threshing-machine  or  the  hay-cutter.  If,  therefore, 
the  matter  were  to  be  decided  on  principle,  without  reference  to  what  has  since 
been  done  on  the  faith  of  the  decisions,  we  should  be  much  inclined,  notwith- 
standing the  profound  respect  we  feel  for  eyery  thing  that  was  decided  by 
Parke,  B.,  to  hold  that  the  looms  now  in  question  were,  as  a  matter  of  fact, 
part  of  the  land.  But  there  is  another  yiew  of  the  matter  which  weighs 
strongly  with  us.  Hellawell  y.  Eastwood,  Q  Ex.  296;  20  L.  J.  (Ex.)  154,  was  a 
decision  between  landlord  and  tenant,  not  so  likely  to  influence  those  who 
advance  money  on  mortgage  as  Mather  v.  IS-aaery  2  K.  &  J.  636;  25  L.  J.  (Ch.) 
361,  which  was  a  decision  directly  between  mortgagor  and  mortgagee.  We 
find  iha^  MaOier  v.  Eraser,  2  K.  &  J.  536;  25  L.  J.  (Ch.)  361,  which  was  decided 
ill  1856,  has  been  acted  upon  in  Boyd  v.  Sfwrrock,  Law  Rep.,  6Eq.  72,  by  the 
Court  of  Queen's  Bench,  in  Lotighottom  y.  Berry,  Law  Rep.,  5  Q.  B.  123,  and  in 
Ireland,  In  re  Dawson,  Ir.  Law  Rep.,  2  Eq.  222.  These  cases  are  too  recent  to 
have  been  themselves  much  acted  upon,  but  they  show  that  Mather  y.  JFVoser, 
2  K.  &  J.  536;  25  L.  J.  (Ch.)  361,  has  been  generally  adopted  as  the  ruling  case. 
We  cannot,  therefore,  doubt  that  much  money  has,  during  the  last  sixteen 
years,  been  advanced  on  the  faith  of  the  decision  in  McUher  y.  Eraser,  2  K.  &  J. 
536;  25  L.  J.  (Ch.)361.  It  is  of  great  importance  that  the  law  as  to  what  is 
the  security  of  a  mortgagee  should  be  settled ;  and  without  going  so  far  aa  to 
ucf  that  a  decision  only  sixteen  years  old  should  be  upheld,  right  or  wrong,  on 
the  principle  that  communis  error  facit  jMs,  we  feel  that  it  should  not  be 
reversed  unless  we  clearly  see  that  it  is  wrong.  As  already  said,  we  are  rather 
inclined  to  think  that,  if  it  were  res  integra  we  should  fiud  the  same  way." 
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(44  Iowa,  101.) 

AttachmerU  —  Ofpropertjf  taken  from  prisoner. 

Upon  the  arrest  of  a  person  for  larceny  he  was  searched  and  money  and  valua- 
bles in  his  possession  were  taken  by  the  officer.  Held,  that  sach  money  and 
valaables  could  be  garnished  or  attached  while  in  the  officer's  hands  in  a 
dvil  action  against  the  prisoner. 

A  CTION  by  attachment  against  Lee.    The  opinion  states  the  case. 

John  B.  Unnis,  for  appellant 

TT.  H,  C.  Jaques  and  S.  C.  Hendershott,  for  appellee. 

Beck,  J.  The  facts  of  the  case  are  these  :  Lee  stole  five  head 
of  cattle  and  sold  them  to  plaintifE  for  $162.30.  The  owner,  upon 
claiming  the  property,  recovered  the  cattle  from  plaintiff,  who 
sought  to  have  Lee  arrested  for  the  larceny.  Gray,  the  garnishee, 
was  the  marshal  of  Ottnmwa  at  the  time,  and  plaintiff  procured 
him  to  pursue  and  capture  the  thief.  Learning  that  he  was  in 
Des  Moines,  Gray  wrote  to  the  marshal  of  that  city  to  arrest  him 
and  "to  take  all  he  has  from  him.''  The  arrest  was  made  and 
Lee's  person  was  searched.  The  money  and  watch  were  found  upon 
and  taken  from  him,  and  delivered  to  his  attorney  with  the  promise 
that  it  should  be  given  to  Gray  when  he  should  come  after  the 
prisoner.  This  was  done.  When  the  oflScer  returned  to  Ottumwa, 
where  the  cattle  was  sold,  plaintiff  brought  suit  against  Lee  for  the 
money  obtained  by  the  sale  of  the  stolen  cattle  and  garnished  the 
oflBcer,  Gray.  Lee  confessed  judgment,  but  moved  to  dischaage 
the  garnishee  and  dissolve  the  attachment  on  the  ground  that  the 
money  and  watch  were  unlawfully  and  forcibly  taken  from  him. 
The  decision  of  the  Circuit  Court  sustaining  this  motion  is  the 
ground  of  error  assigned  upon  this  appeal. 

A  party  to  a  suit  can  gain  nothing  by  fraud  or  violence  under 
the  pretense  of  process,  nor  will  the  fraudulent  or  unlawful  use  of 
process  be  sanctioned  by  the  courts.    In  such  cases,  parties  will  bo  I 

restored  to  the  rights  and  position  they  possessed  and  occupied 
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before  they  were  deprived  thereof  by  the  fraud,  violence  or  the 
abuse  of  legal  process. 

The  case  before  us,  however,  does  not  come  within  this  rule. 
The  arrest  of  Lee  was  lawful ;  he  was  guilty  of  felony,  and  the 
object  of  his  pursuit  and  capture  was  not  to  obtain  possession  of 
his  money  and  property  in  order  to  subject  it  to  legal  process,  but 
for  the  purpose  of  bringing  him  to  punishment  for  his  crime. 
There  was  no  agreement  between  the  plaintiff  and  the  marshal. 
Gray,  that  money  or  other  property  should  be  taken  from  him  in 
order  that  it  might  be  held  subject  to  attachment  or  judgment 

It  is  usual  and  proper  for  police  officers,  upon  the  arrest  of  felons 
to  subject  them  to  search  and  take  from  them  articles  found  upon 
their  persons.  This  often  affords  the  evidence  whereby  a  crime  is 
proved  or  the  person  arrested  is  identified  as  the  perpetrator  of  an 
offense.  In  this  case  the  money,  if  shown  to  be  the  same  as  that 
paid  Lee  by  plaintiff,  would  identify  him  as  the  perpetrator  of  the 
larceny.  So  the  watch  may  have  been  an  instrument  of  evidence 
for  the  identification  of  Lee.  Surely  there  can  be  no  rule  of  law 
forbidding  a  police  officer,  upon  the  arrest  of  one  charged  with  a 
felony,  from  making  a  close  and  careful  search  of  the  person  of  the 
individual  for  stolen  property,  instruments  used  in  the  commission 
of  crimes,  or  any  article  which  may  give  a  clue  to  the  commission 
of  crime  or  the  identification  of  the  criminal.  This  too  may  be 
done  promptly  on  arrest,  and  not  delayed  for  authority  from  a 
court  or  a  superior.  The  offender  would  speedily  dispose  of  all 
such  articles  which  would  be  found  upon  his  person  that  might 
lead  to  the  discovery  of  crime. 

In  the  case  before  us  the  officers  did  nothing  more  than  was  law- 
ful and  proper  in  tire  vigilant  and  successful  discharge  of  their 
duty.  The  further  thought  may  be  suggested  that  there  is  ample 
ground  to  hold  that  the  money  taken  from  Lee  was  the  money 
which  he  had  procured  from  plaintiff  for  the  stolen  cattle. 

It  is  our  conclusion  that  the  money  and  watch  in  question  were 
lawfully  taken  from  Lee  by  the  officers,  and  when  the  garnishment 
process  was  served  upon  Gray,  were  lawfully  in  his  possession.  We 
cannot  convert  the  rules  of  law,  intended  for  the  protection  of  the 
person  and  property  of  the  citizen,  into  instruments  by  which 
thieves  and  other  felons  may  conceal  their  crimes  and  resist  polioei 
officers  in  honest  and  commendable  efforts  to  bring  them  to  justice 

Judgment  reversed. 
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Howe  Machine  Compaett  y.  Bbtsok. 

(M  Iowa,  160.) 
Damage — mMourt  of^  on  breach  of  contract — PtoJUi, 

Plaintiff  agreed  to  sell  goods  for  defendant,  to  procare  a  team  and  other  neces- 
sary means  for  the  business,  and  to  devote  all  his  time  to  it ;  and  defendant 
agreed  to  famish  him  all  the  goods  he  could  sell  at  a  price  below  the  retail 
price.  Defendant  failed  to  famish  the  goods.  Held,  that  plaintiff  could 
recover  only  the  value  of  the  time  lost  as  a  result  of  the  breach,  and  his 
reasonable  expenditures,  but  not  the  profits  he  might  have  made  had  the 
goods  been  supplied  as  agreed. 

ACTION  by  the  Howe  Machine  Company  on  a  promissory  note 
executed  by  defendants  and  also  on  account 

The  defendants  were  agents  of  the  plaintiff  for  the  sale  of  sew- 
ing machines,  and  the  note  and  the  account  were  for  machines 
delivered  to  the  defendants. 

The  defendants  alleged  that  it  was  agreed  between  them  and  the 
duly  authorized  agent  of  the  plaintiff,  that  the  defendants  should 
devote  their  entire  time  to  the  sale  of  plaintiff's  machines,  and 
were  to  procure  a  room,  a  team,  and  the  other  means  necessary  to 
the  business,  and  the  plaintiff  was  to  supply  them  with  all  the 
machines  they  could  sell  at  twenty-five  per  cent  below  the  retail 
price ;  that  the  defendants  pei*formed  all  their  undertakings,  but 
.the  other  parties  refused  to  perform  their  contract,  and  failed  to 
supply  defendants  with  machines  which  they  were  prepared  to  sell 
and  could  have  sold,  and  they  aver  that  their  damages  therefrom 
were  $1,750,  which  they  claim  should  be  a  set-off  against  the  demand 
sued  on  by  plaintiff.  There  was  a  verdict  and  judgment  for  defend- 
ants.    Plaintiff  appeals. 

L.  M.  Byce,  for  appellant 

W,  V.  Allen,  for  appellees. 

Adams,  J.  The  defendants  introduced  evidence  tending  to  estab- 
lish the  breach  of  the  contract  by  Stebbins  &  Co.,  as  set  up  in  the 
answer ;  that  they  had  failed  to  supply  a  large  number  of  machines 
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which  defendants  could  have  sold^  and  proof  was  also  introduced 
tending  to  show  that  defendants  for  about  eight  months  had  devoted 
their  whole  time  to  the  business^  canvassing  the  county  for  the  sale 
of  machines  and  introducing  them  to  the  attention  and  favor  of 
the  people;  that  they  had  rented  a  room,  purchased  a  team  and 
made  other  preparations  for  the  prosecution  of  the  business;  that 
during  the  whole  time  they  were  making  almost  constant  applica- 
tions for  machines,  and  a  number  were  supplied  them,  but  insuffi* 
cient  to  meet  the  demand  of  the  market,  and  that  Stebbins  &  Co. 
made  promises  and  held  out  inducements  for  them  to  believe  that 
a  sufficient  number  would  be  sent  them  to  supply  the  demand  cre- 
ated by  their  efforts  to  recommend  them  to  the  public. 

Upon  this  evidence  the  court  gave  the  jury  the  following  instruc- 
tions: 

**  The  verbal  contract  alleged  in  the  defendants'  counter-claim  is 
a  contract  of  employment,  and  if  you  find  fi-om  the  evidence  that 
it  has  been  sufficiently  proved  and  that  J.  A.  Stebbins  &  Co.  broke 
the  contract  on  their  part,  and  that  the  defendants  were  necessarily 
idle,  because  of  such  breach  and  suffered  injury  thereby,  then  for 
such  breach  you  should  allow  defendants  such  damages  as  would 
make  them  whole  for  such  breach,  and  in  considering  the  value  of 
the  time  which  dofendants  were  necessarily  idle,  you  must  take 
into  consideration  in  this  case  the  fitness  of  defendants  for  the 
services  contracted  for,  the  preparations  and  appliances  which  they 
had  and  had  made  to  sell  the  machines,  the  market  demand  for 
such  machines  in  this  county  ;  and,  from  all  the  evidence  and  cir- 
cumstances as  shown  in  evidence,  you  will  determine  the  value  of 
the  time  lost  by  defendants  by  reason  of  the  breach  of  the  contract 
by  Stebbins  &  Co. 

"  As  the  contract  alleged  is  one  for  the  entire  services  of  defend- 
ants, including  the  team,  and  as  there  is  no  agreement  alleged  that 
Stebbins  &  Co.  were  to  pay  for  the  keeping  of  the  team  or  rent  of 
room,  or  for  advertising,  you  cannot  allow  the  defendants  therefor. 

"  Under  the  contract  as  alleged,  the  defendants  would  be  bound 
to  furnish  the  team,  their  keeping,  and  to  pay  for  the  room  rent 
and  for  advertising,  and  their  compensation  for  all  these  things  was 
covered  by  the  discount  price  which  defendants  were  to  have  from 
the  retail  price  of  the  machines  sold." 

The  giving  of  the  foregoing  instructions  is  assigned  as  error. 

It  was  held  by  the  District  Court  that  the  defendants  are  enti« 
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tied  to  recoTer  the  value  of  the  titne  during  irhich  they  were  neces- 
•sarily  idla  In  direoting  the  jury,  however,  as  to  how  they  shonld 
arrive  al  tike  valae  of  snoh  time  we  think  the  court  erred. 

On  this  point  the  court  said:  ^*  In  considering  the  value  of  the 
time  which  defendants  were  necessarily  idle  you  must  take  into  con« 
•sidemtion  the  fitness  of  the  defendants  for  the  services  contracted 
for,  the  preparations  and  appliances  which  they  had  made  to  sell 
the  machines,  and  the  market  demand  for  such  machines  in  this 
county." 

It  is  evident  from  the  foregoing  that  the  court  considered  that  the 
value  of  defendants'  time  was  to  be  estimated  with  reference  to  the 
profits  which  they  might  have  made  under  the  conti-act  if  it  had 
not  been  broken.  The  court  does  not,  to  be  sure,  expressly  say  that 
the  value  of  the  time  which  defendants  lost  would  be  the  profits 
which  they  might  have  made,  but  if  the  market  demand  for  the 
machines  was  to  be  considered  in  arriving  at  the  value  of  the  time 
«uch  demand  was  to  affect  its  estimate ;  to  what  extent  the  court 
•does  not  say.  We  are  of  the  opinion  that  the  defendants'  damages 
were  either  the  loss  of  profits  which  they  might  have  made  or  the 
value  of  the  time  during  which  they  were  idle,  estimated  without 
reference  to  the  profits,  with  their  reasonable  expenditui*es  added. 
We  know  of  no  way  of  estimating  loss  of  time  with  reference  to 
the  profits  which  might  have  been  made  without  making  the  loss 
of  profits  the  real  ground  of  the  damages.  If  a  book-keeper  is 
induced  to  discontinue  his  ordinary  business  by  reason  of  being 
employed  to  sell  goods  upon  commission,  and  the  goods  are  not 
furnished  and  he  loses  time  while  holding  himself  in  readiness,  his 
damages  arc  either  the  reasonable  value  of  such  a  book-keeper's 
time,  or  the  net  profits  which  might  have  been  made  if  the  con- 
tract had  not  been  broken.  They  are  certainly  far  from  identical 
and  we  know  of  no  middle  ground  between  the  two.  The  fact  that 
the  value  of  defendants'  time  might  not  be  susceptible  of  as  definite 
estimation  as  that  of  a  book-keeper,  or  other  person  engaged  in 
«ome  well-defined  industiy  in  general  demand,  can  make  no  difference. 

The  real  question  in  this  case,  then,  is  :  Are  the  defendants 
entitled  to  recover  for  loss  of  time,  or  loss  of  profits  ?  We  are  of 
the  opinion  that  they  are  entitled  to  recover  for  loss  of  time.  To 
this  should  be  added,  to  be  sure,  their  reasonable  expenditures. 

We  would  not  be  understood  as  holding  that  where  a  person  is 
employed  to  sell  goods  on  commission  and  the  employer  fails  to  A 
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furnish  the  goods,  the  person  employed  may  not  recover  for  loss  of 
profits  which  he  might  have  made  if  the  goods  had  been  furnished. 
If  the  quantity  to  be  furnished  was  a  definite  amount  and  the 
demand  was  practically  unlimited,  possibly  he  might  be  allowed  to 
recover  for  loss  of  profits. 

But  where  a  person  employs  another  to  sell  on  commission  all 
the  goods  he  can  within  a  limited  territory,  especially  if  the  goods 
are  of  that  kind  of  which  there  is  no  regular  consumption  or 
demand,  the  case  is  quite  different ;  and  such  is  the  present  case. 

The  number  of  sewing  machines  of  a  particular  kind  which  can 
be  sold  within  a  given  county  and  within  a  given  time  is  Tery 
uncertain.  Few  cases  can  be  found  where  profits  have  been  disal- 
lowed as  speculative  in  which  the  uncertainty  is  greater. 

Griffin  v.  Oolver,  16  N.  Y.  490,  is  regarded  as  a  somewhat  lead- 
ing case.  The  plaintiff  agreed  with  defendant  to  furnish  a  steam 
engine  to  drive  certain  machinery  used  for  planing  lumber,  and 
failed  to  do  so  within  the  time  agreed.  Suit  being  brought  by  him 
to  recover  for  the  engine,  the  defendant  claimed  damages  for  loss 
sustained  by  him  by  reason  of  his  machinery  being  idle  between 
the  time  the  engine  should  have  been  furnished  and  the  time  it 
was  furnished.  He  claimed  that  he  was  entitled  to  recover  the 
amount  of  the  net  profits  which  would  have  been  made  if  tlie 
engine  had  been  furnished,  as  agreed.  It  was  held,  however,  that 
such  was  not  the  proper  measure  of  damages,  but  that  he  might 
recover  a  reasonable  compensation  for  the  investment  in  the  ma- 
chinery during  the  time  the  same  was  idle.  The  general  doctrine 
is  succinctly  stated  by  Selden,  J.,  as  follows  :  '^  It  is  a  well-estab- 
lished rule  of  the  common  law,  that  the  damages  to  be  recovered 
for  a  breach  of  contract  must  be  shown  with  certainty,  and  not  left 
to  speculation  or  conjecture;  and  it  is  under  this  rule  that  profits 
are  excluded^  from  the  estimate  of  damages  in  such  cases,  and  not 
because  there  is  any  think  in  their  nature  which  should,  per  se, 
prevent  their  allowance.  Profits  which  would  certainly  hare  been 
realized  but  for  the  defendant's  default  are  recoverable ;  those 
which  are  speculative  or  contingent  are  not"  Yet  the  diflSculty  of 
determining  what  would  have  been  the  net  profits  of  the  planing 
mill  was  small  compared  with  the  difficulty  of  determining  what 
profits  the  defendants  in  the  present  case  would  have  made  upon 
all  the  machines  which  they  could  haiQ9  sold  in  the  county  of 
Mitchell,  within  the  time  in  question. 
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If  the  demand  for  planed  lumber  had  been  limited  to  a  territory, 
and  such  demand  was  less  than  the  capacity  of  the  mill,  that  case 
wonld  have  been  somewhat  like  the  present  one. 

In  Blanchard  y.  Ely^  21  Wend.  342,  plaintiff  brought  suit  to 
recover  for  building  a  steamboat.  The  defendant  showed  that  a 
part  of  the  machinery  was  defective,  and  that  by  reason  thereof  he 
failed  to  make  several  trips  with  the  boat  which  he  would  have 
made,  and  claimed  to  recover  for  loss  of  profits  on  those  trips.  It 
was  held  that  such  profits  were  too  uncertain,  and  were  accordingly 
disallowed.  Yet,  if  we  suppose  that  the  boat  could  have  been 
employed  to  its  full  capacity,  the  profits  were  not  uncertain  in  any 
such  sense  as  in  the  present  case.  An  atteppt  is  made  by  defend- 
ants to  show  how  many  sewing  machines  they  could  have  sold,  by 
showing  how  many  they  did  sell  during  the  time  they  were  sup- 
plied with  them. 

But  this  basis  of  calculation  is  very  unreliable.  In  a  limited 
territory  the  more  vigorous  the  canvass  has  been,  the  more  nearly 
it  is  exhausted.  The  number  of  machines  sold,  if  large,  might  be 
in  inverse  ratio  to  the  number  of  those  which  could  thereafter  be 
sold.  Yet  no  other  basis  of  calculation  is  offered,  and  we  know  of 
none  which  is  not  equally  unsatisfactory.  It  is  certain  that  an 
inventory  of  the  people  in  a  county,  who  will  buy  a  sewing  machine 
of  a  particular  kind,  within  a  given  time,  cannot  be  taken. 

In  Masterton  v.  The  May  or y  etc.,  of  Brooklyn,  7  Hill,  61,  dam- 
ages were  allowed  for  loss  of  profits,  but  the  decision  was  put 
expressly  upon  the  ground  that  the  profits  did  not  depend  upon 
the  fluctuations  of  the  market,  or  the  chances  of  business. 

The  appellees  rely  upon  Richmond  v.  The  Dubuque  S  Sioux  Oity 
R.  R.  Co.y  33  Iowa,  422.  In  that  case  the  plaintiff  sought  to 
recover  for  storage  on  grain.  He  had  erected  an  elevator  at  great 
expense  for  the  purpose  of  storing  grain  for  the  defendant. 

Afterward  the  defendant  made  a  different  arrangement,  whereby 
the  grain  shipped  upon  the  road  did  not  pass  through  the  elevator. 
The  evidence  which  was  offered  to  show  what  the  storage  would 
have  amounted  to  is  not  set  out  in  the  opinion,  but  the  majority  of 
the  court  thought  that  it  was  sufficient  to  show  approximately 
what  the  storage  would  have  been.  If  so,  the  plaintiffs  were  of 
course  entitled  to  recover  the  amount  of  the  net  profits  which 
would  have  been  made. 

We  cannot  regard  that  case  as  decisive  of  the  present  one,  not 
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iiflfi  aay  oftse  been  oited  which  to  our  mind  holds  the  doctrine  for 
wlkidi  the  aiqpeUeea'CODteiML 

We  arc  of  the  (^Bion»  therefore/  that  while  the  District  Court 
irraa  oonreet  in  insteaoling  the  jary^  that  the  defendants  might 
reeoMer  for  the  Talne  of  the  time  which  they  lost,  the  court  erred 
by  ins^brftcting  iii  the  same  cannection,  that  the  jnry  might  take 
Hkto  oqmflideimtion  the  laarket  demand  for  the  machines  in  the 
oonnty.  The  yahie  of  the  tini«  which  the  defendants  lost  should 
haFe  bofiB  estimated  geAer frUy,  and  without  reference  to  the  profits 
which  might  ha^e  been  made  under  the  contract. 

Judgment  reversed. 

BrcE  and  Day,  JJ^,  dissented  on  the  ground  that  defendants 
were  entitled  to  damages  for  pirofitB  lost  by  the  breach  of  the 
contract 


BlTziGK  y.  Buzicx. 

(U  Iowa,  269.) 

Minried  wtmutn^-^may  fncrinMn  agUoA  t&praUct  inUnMOBrigM  qf  defter. 

▲  ■nrrfed  wotaan  tdm^,  darfBg  the  lifo4lme  of  her  hasband,  maintain  an 
«ctioa  in  equity  for  the  proiection  of  her  inchoate  right  of  dower  from  the 
fraudulent  acts  of  lier  huaband. 

ACTIOK  in  equity  to  set  aside  a  sheriffs  sale  and  deed  and  for 
general  relief.     Tlie  opinion  states  the  case.    A  decree  was 
entered  for  the  plaintiff,  and  defendant  appealed. 

.  Bryan,  Maxwell  &  Seevers,  tor  appellants. 
He^idersdn  £  Berry  aud  WiUiamssn  S  ParroU,  for  appellee. 

Uax,  J.  On  the  26th  day  of  December,  1873,  the  plaintiff  com- 
^  memsed  this  action  in  equity,  to  set  aside  a  sheriff's  sale,  made  by 
tha-sheriff  ol  Wanen  county,  on  the  19th  day  of  Deoember,  1873, 
td  the  delendant  Henry  &  Boaick,  of  160  acres  of  land  in  Polk 
county,  and  20  acres  of  land  in  Warren  county,  the  said  land  lying  in 
m  badhjL  Tii6^.plaintifB  waa  uaiiied  to  the  defendant,  William  Bncick, 
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in  1856,  and  ever  sinoe  that  time  thej  have  lived  iogetker  as  ims* 
band  and  wife  in  Warren  ooantj.     They  have  ohildien,  the  isBQe- 
of  the  marriage.     At  the  time  of  the  trial,  plaintifF  was  fifty-«ne^ 
years  of  age,  and  her  haeband  was  seventy-eight.     The  d^fendant^ 
Henry  S.  Bnzick,  is  a  son  of  William  by  a  former  marriage.     He 
resides  in  Kansas. 

For  the  past  eleven  years  the  plaintifF  has  kept  hotel  in  Oarii6)e> 
in  property  deeded  to  her  by  her  husband,  in  cofiwidertttion  of  his 
being  permitted  to  control  and  use  tite  avails  fd  the  ealeof  certain 
of  her  property  in  Ohio.     During  that  period  the  sirpf^rt  of  the 
family  has  almost,  if  not  entirely,  devolved  upon  the  plaintiff. 
Her  husband  has  been  traveling  a  circuit,  preaching,  lor  which  he 
received  nothing,  and  selling  books  and  beehives,  in  which  he 
earned  but  little.     He  has  taken  but  little  interest  in  the  support 
of  his  family  for  the  last  ten  or  twelve  yean.     He  aHowed  the  • 
farm  to  get  very  much  out  of  repair,  and  permitted  ittobeeeld 
for  taxes,  and  made  no  provision  to  redeem  from  the  tax  sales. 
In  May,  1863,  he  borrowed  of  one  William  Buxton,  one  thousand' 
dollars,  for  which  he  executed  his  note,  bearing  interest  at  ten  per- 
cent, secured  by  mortgage  on  the  180  acres  of  land  in  controversy, 
the  plaintiff  uniting  in  the  mortgage  for  the  relinquishmeHt  of 
her  dower.    Upon  this  he  paid  nothing  except  what  was  derived, 
from  his  wife's  property  in  Ohio,  above  alluded  to. 

On  the  7th  day  of  November,  1872,  Buxton  obtained  a  judg- 
ment in  the  Warren  Circuit  Court  against  William  Btizick  for 
$551,  the  balance  due  on  said  note,  and  procured  a  decree  of  fore- 
closure and  an  order  for  the  sale  of  the  mortgaged  premises  oa 
special  execution.  The  plaintiff  was  made  a  party  to  this  action^ 
The  defendant,  William  Buzick,  stayed  the  execution  for  one  year. 
On  the  7th  day  of  November,  1873,  Buxton  assigned  the  judg- 
ment to  one  Baugh,  a  son-in-law  of  the  plaintiff.  At  this  time 
Henry  S.  Buzick  held  tax  sale  certificates  on  all  the  land  in  con*- 
troversy,  and  sixty  acres  in  addition,  and  the  time  for  redemptie& 
had  nearly  expired.  Baugh  redeemed  the  land  in  controvenrsy? 
from  the  tax  sale,  but  by  mistake  did  not  redeem  the  sixty  acnaw,, 
and  for  that  the  defendant,  Henry,  obtained  a  treasurer's  deed.. 
On  the  17th  day  of  November,  1873,  Baugh  caused  execution  x^ 
issue  on  the  judgment,  which  was  levied  on  the  raori^ged  lands,, 
and  they  were  advertised  to  be  sold  on  the  16th  day  of  December,, 
1878. 
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On  the  4th  day  of  December  Wm.  Buzick  choae  one  appraiser,  and 
gave  notice  in  writing  to  the  Bherifl  that  he  desired  the  lands  sold 
in  a  bulk.  On  the  day  fixed  for  the  sale  the  plaintiff  gave  the 
sheriff  a  written  notice  to  sell  the  lands  in  parcels,  as  designated 
on  a  plat  which  accompanied  the  notice.  This  notice  requested 
the  sale,  first,  of  the  20  acres  of  land  in  Warren  county,  then  the 
south-west  of  the  south-west  of  section  thirty-four;  then  the 
north-west  of  the  south-west ;  then  the  north-east  of  the  south- 
west, and  last  the  south-east  of  the  south-west  of  section  thirty- 
four.  Baugh  was  willing  to  bid  the  whole  amount  of  the  judg- 
ment, interest  and  costs  upon  the  first  two  descriptions  contained 
in  the  notice,  being  twenty  acres  of  timber  land  and  forty  acres  of 
timber  and  pasture.  This  would  not  materially  have  damaged  the 
remainder,  and  would  have  left  one  hundred  and  twenty  acres, 
including  all  the  cultivated  land,  with  the  orchard,  buildings,  and 
plenty  of  wood  and  water.  Upon  receiving  this  notice  the  sheriff 
adjourned  the  sale  until  the  19th  day  of  December.  Upon  that 
day  he  refused  to  sell  the  land  in  parcels,  and  sold  the  whole  one 
hundred  and  eighty  acres  to  the  defendant,  Henry  S.  Buzick,  for 
$3,500,  that  being  a  little  more  than  two-thirds  the  appraised 
value,  without  deducting  incumbrances. 

The  purchaser,  Henry,  paid  upon  this  bid  only  $653.81,  the 
amount  of  the  judgment  and  costs,  and  William  Buzick  executed 
to  him  a  receipt  for  $2,846.19,  the  remainder  of  his  bid.  This 
sum  has  never  been  paid,  and  it  appears  to  have  been  the  intention 
of  both  Henry  and  William  that  it  never  should  be  paid.  On  the 
8d  day  of  January,  1874,  the  sheriff  executed  and  delivered  to 
Henry  a  deed  for  all  the  lands  in  controversy.  On  the  20th  of 
October,  1874,  plaintiff  amended  her  petition,  asking  a  cancella- 
tion of  the  deed.  The  defendant,  William,  testifies  that  ^'  Henry 
was  to  fix  it  up  and  hold  the  land  for  me  and  my  wife,  and  the 
children  I  have  by  her ;  the  proceeds  of  this  farm  were  to  go  to 
the  family.^'  But  the  defendant,  Henry,  testifies,  '^  I  told  plaintiff 
that,  after  my  father's  death,  if  I  had  to  pay  off  the  debts  in  this 
way,  I  would  not  commit  myself  as  to  what  disposition  would  be 
made  of  the  property,  nor  be  under  any  obligations  to  them,"  and 
it  is  in  proof  that  he  said  ^*  they  can  have  the  proceeds  only  so 
long  as  my  father  lives,  after  that  the  family  are  at  my  mercy." 
About  one  week  before  the  trial  Henry  obtained  a  package  of 
money  from  his  agent,  J.  B.  Miller.    This  package  was  handed  to 
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the  defendant,  William,  who,  withoat  counting  it,  placed  it  in  a 
trunk  which  he  locked,  and  handed  the  trunk  and  key  to  his  son- 
in-law,  who  within  one  hour  returned  the  package,  without  being 
opened,  to  Miller.  This  transaction  gave  Henry's  conscience  suffi- 
cient elasticity  to  enable  him  to  swear  that  he  had  paid  for  the 
land  the  whole  amount  of  his  bid. 

It  would  be  a  standing  reproach  to  a  court  of  equity  if  it  were 
powerless  to  grant  relief  under  the  circumstances  disclosed  in  this 
case. 

It  is  claimed  by  appellants  that  the  dower  interest  of  the  wife  is 
inchoate  and  contingent ;  that  she  may  die  before  the  husband  and 
then  her  estate  would  never  vest,  and  that,  during  the  life-time  of 
the  husband,  she  cannot  be  heard  to  complain,  whateyer  disposition 
may  be  made  of  the  property  subject  to  dower.  If  this  be  so,  the 
wife  holds  her  dower  entirely  at  the  mercy  of  her  husband,  and  he 
may*  by  confessing  false  judgments,  and  conniying  with  the 
purchaser  at  the  sheriff's  sale,  always  defeat  her  dower.  A  right 
which  a  court  cannot  protect  ceases  to  possess  the  essential  quali- 
ties of  a  right. 

Although  the  wife's  dower  during  the  life-time  of  her  husband  is 
inchoate  and  uncertain,  yet  it  possesses  the  elements  of  property. 
The  relinquishment  of  dower  constitutes  a  valuable  consideration 
sufficient  to  support  a  conveyance  of  property  to  the  wife.  BuU- 
ard  V.  BriggSy  7  Pick.  533.  Its  probable  present  value  may  be  com- 
puted by  the  annuity  tables.    2  Scribner  on  Dower,  p.  6,  note  5. 

In  Bullard  v.  Briggs,  supra,  Pabker,  G.  J.,  announcing  the 
opinion  of  the  court,  used  this  language  respecting  the  dower 
interest :  *'  Though  she  had  no  actual  estate  in  the  dower  during 
the  life  of  her  husband,  yet  she  had  an  interest  and  a  right  of 
which  she  could  not  be  divested,  but  by  her  consent  or  crime,  or 
her  dying  before  her  husband.  It  was  a  valuable  interest  which  is 
frequently  the  subject  of  contract  and  bargain  ;  it  was  an  interest 
which  the  law  recognizes  as  the  subject  of  conveyance  by  fine  in 
England  and  by  deed  with  us.  It  is  more  or  less  valuable  accord- 
ing to  the  relative  ages,  constitutions,  and  habits  of  the  husband 
and  wife.  It  is  more  than  a  possibility,  and  may  well  be  denomi- 
nated a  contingent  interest" 

The  case  of  Petty  v.  Petty,  4  B.  Monr.  215,  is  fully  considered 
and  well  reasoned,  and  is  a  direct  authority  in  support  of  the  right 
of  this  plaintiff  to  maintain  an  action  for  the  protection  of  her 


744  IOWA, 

Bnzlek  t.  Baziek. 


dower.  That  was  au  action  by  the  wife  to  set  aside  a  conyejanoe 
made  by  the  husband,  a  few  days  before  his  marriage,  of  all  his 
real  estate  to  his  children  by  a  former  marri^e.  The  plaintiff' 
alleged  that  the  conveyance  was  in  fraud  of  her  right  of  dower. 
In  the  course  of  the  opinion  the  court  say :  '*  But  the  question 
arises,  whether  she  has  such  an  interest  in  the  life-time  of  her  hu^ 
band  as  to  maintain  her  bill.  She  may  not  suryive  her  husband, 
and  consequently  may  never  be  entitled  to  a  perfect  right  to  dower, 
*  *  *  yet  she  might  survive  her  husband,  and  in  that  eyent, 
would  be  entitled  to  a  vested  interest,  but  for  the  deed.  Though 
she  has  not  a  vested  interest,  yet  she  has,  or  would  have  had  imme- 
diately on  the  marriage,  but  for  the  deed,  a  potential  contingent 
right,  of  which  she  could  not  be  deprived,  and  that  right  is  valua- 
ble to  her  as  affording  her  security  for  future  maintenance,  in  the 
event  of  her  surviving  her  husband,  though  it  cannot  be  enjoyed 
while  he  lives.  Though  contingent,  it  is  a  valuable  interest,  and 
may  be  sold,  conveyed  or  released  for  a  valuable  consideration,  and 
the  law  treating  it  as  valuable,  and  as  an  existing  incumbrance  on 
land,  has  provided  a  solemn  mode  for  its  release,  guarding  the  wife 
from  imposition  or  influence  from  the  husband,  in  the  act  of  sur- 
render. It  has  been  deemed  in  chancery  a  sufficient  existing 
incumbrance,  if  not  surrendered,  to  authorize  the  rescission  of  an 
executory  contract  for  land.  May  not  a  court  of  chancery,  there- 
fore, treat  it  as  such  a  valuable  interest,  though  contingent,  as  to 
free  it  from  the  embarrassments  which  the  fraudulent  acts  of  the 
husband  have  thrown  around  it,  prior  to,  and  in  anticipation  of, 
marriage  ?  We  think  it  can.  The  fraudulent  deed  has  placed  the 
plaintiff  in  a  condition  in  which,  by  the  lapse  of  time,  the  death 
and  loss  of  witnesses,  or  the  sale  of  the  estate  to  innocent  pur- 
chasers, she  might  be  forever  barred  of  her  right,  unless  she  can 
have  the  immediate  aid  of  the  court  to  remove  the  incumbrance* 
She  has  a  right  to  be  placed  in  that  condition  which  she  would 
have  occupied  if  the  fraudulent  deed  had  not  been  made,  and  to 
be  protected  against  the  danger  of  ultimate  loss,  if  it  be  permitted 
to  stand.  That  can  only  be  accomplished  by  declaring  the  deed 
void  as  to  her  right  of  dower.*' 

If  a  wife,  during  the  life-time  of  her  husband,  may  maintain  an 
action  to  set  aside  a  deed  made  by  her  husband  before  marriage  in 
fraud  of  her  dower,  a  fortiori  may  she  do  so  to  set  aside  such  a 
conveyance  effected  after  marriage  to  defraud  her  of  her  dower. 
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The  whole  circumstanoea  in  this  case  show  a  deliberate  purpose* 
to  vest  the  title  to  all  William  Bazick's  real  estate  in  his  son  Henry^ 
for  a  mtt^ly  nominal  consideration^  and  thus  defeat  plaintiff  of 
her  dower  rights.  The  transaction  throughout  bears  ear  marks  of 
the  very  grosseet  frauds  at  least  upon  the  part  of  the  son  Henry. 
There  may  be  some  doubt,  from  the  testimony,  whether  William 
intended  to  defraud  the  plaintiff,  or  was  deceived  by  his  son  and 
made  to  believe  that  he  would  hold  the  property  in  trust  for  plain- 
tiff and  her  children.  It  seems  to  us  quite  clear  that  plaintiff  is. 
entitled  to  relief. 

The  defendant,  William,  makes  no  complaint  of  the  sheriff's- 
sale,  and,  as  it  is  not  necessary  to  set  it  aside  in  order  to  the  pro- 
tection of  plaintiff,  it  will  be  permitted  to  stand. 

All  the  excess  of  the  property,  above  enough  to  re-imburse  Henry 
for  the  amount  paid  on  the  Buxton  judgment,  will  be  held  by  him 
charged  with  and  subject  to  the  plaintiff's  right  of  dower,  and,  if 
she  should  survive  her  husband,  the  one-third  part  of  such  excess 
shall  be  set  apart  to  her  in  fee  simple.  The  plaintiff  will  recover 
all  the  costs  in  the  court  below  and  here.  Thus  modified  the 
judgment  is 

Affirmed. 


BioHABUS  V.  Iowa  Hoksstead  Gompany. 

(44  Iowa,  d04.) 

The  grantee  of  land  with  warranty  of  title  acq  aired  a  paramount  title  In 
defenBe  of  his  possession,  and  brought  action  against  the  grantor  for  breach 
of  warranty.  Held,  that  he  could  recover  the  amount  paid  for  the  para- 
mount title  not  exceeding  the  consideration  paid  by  him  to  the  defendant  * 

ACTIONS  by  several  plaintiffs  against  the  same  defendant  upon 
covenants  of  title  contained  in  deeds  from  the  defendant  to 
plaintiffs.  Verdict  and  judgment  in  each  case  for  plaintiff  ;  defend- 

ant  appealed.    The  opinion  states  the  case. 

■I   ■     i— ^— — »— — — ^— ^^.^^^j »  I  ■ 

*  See,  also,  KcGory  v.  HostiiH^a,  2  Am.  Rep.  466;  Kelsey  v.  Bemer^  21  id.  688.^ 
As  to  measure  of  damages  on  breach  of  contract  to  convey  title,  see  KirkpaU 
vM  V.  Dwmh%o,  17  id.  078,  and  note. 
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Clark  &  Moulton  and  John  Doudy  for  appellant 

Oeo.  Richards,  <7.  D,  Springer  and  W.  H.  Johnsan,  fer  appellees. 

Beoe^  J.  These  cases,  presenting  sabs  tan  tially  tbe  same  facts  and 
the  same  questions  of  law,  were  submitted  together  and  will  be 
disposed  of  in  that  way. 

The  seyeral  deeds,  upon  which  the  actions  are  respectiyely 
founded,  are  in  the  form  of  conveyances  commonly  used  in  this 
State.  The  only  covenant  therein  binds  the  grantor  '^  to  warrant 
and  defend  the  title  against  all  persons  whomsoever,"  which  im- 
plies all  the  usual  covenants  in  deeds  of  conveyance  in  fee  simple. 
Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422. 

In  each  case,  the  court  instructed  the  jury  that,  under  the  evi- 
dence, the  plaintiff  was  entitled  to  recover  the  consideration  actually 
paid  by  him  to  the  defendant  for  the  land,  with  interest.  Upon 
the  trials  defendant  offered  to  introduce  evidence  showing  the 
sums  paid  by  the  plaintiff  in  each  case  to  acquire  the  paramount 
title  to  the  land,  it  being  shown  that  each  plaintiff  had  acquired 
such  title.  The  evidence  was  excluded,  the  court  holding  that  the 
measure  of  damages  was  determined  by  the  rule  announced  in  the 
instruction  just  referred  to.  The  only  question  presented  in  the 
cases  involves  the  .correctness  of  this  rule  of  damages. 

The  defendant  acquired  title  to  the  lands  in  question  under  the 
Dubuque  &  Sioux  City  Bailroad  Company,  which  claimed  them 
under  a  grant  of  Congress.  The  paramount  title  is  based  upon  the 
Des  Moines  Biver  Orant,  under  which  the  Des  Moines  Valley  Bail- 
road  Company  finally  acquired  the  land,  the  Supreme  Court  of  the 
United  States  holding  that  the  title  passed  under  the  last-named 
grant.  Wolcott  v.  Des  Moines  Co.,  6  Wall.  681.  The  history  of 
the  conflicting  claims  under  these  grants  is  familiar  to  the  pro- 
fession of  this  State,  and  need  not  be  further  referred  to  in  this 
opinion.  The  evidence  in  these  cases  established  the  fact  that  the 
plaintiffs  had  acquired,  after  their  purchases  from  defendant  and 
entry  thereunder  upon  the  lands,  the  paramount  title  under  the 
Des  Moines  Biver  Grant. 

One  holding  lands  under  a  deed  of  warranty  may,  at  his  peril, 
acquire  a  paramount  title  in  defense  of  his  possession,  and  in  a 
proper  action  recover  of  the  grantor  in  such  deed  upon  his  cove- 
nants therein.      Thomas  v.  Stickle,  32  Iowa,  71.    The'  right  of 
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recovery  in  such  a  case  is  limited  to  the  amount  of  damage  actually 
Bustained  by  the  grantee,  which  the  authorities  hold  is  the  sum 
paid  for  the  paramount  title,  not  exceeding  the  consideration  of 
the  deed  upon  which  the  action  is  brought.  See  Rawle  on  Goyc- 
nants  for  Title,  280-4,  and  notes;  Galloway  y.  Finley,  12  Pet.  294. 
The  rule  has  been  recognized  by  this  court.  Brandt  v.  Foster,  5 
Iowa,  287;  Bailey  v.  Oorbett,  28  id.  317. 

Plaintiffs'  counsel  claim  that  the  rule  is  only  applicable  to  the 
case  where  the  title  to  a  part  of  the  land  covered  by  the  deed 
failed,  or  when,  for  some  other  reason,  the  covenant  of  seizin  is 
not  wholly  broken.  But  if  there  be  a  total  failure  of  title  and  a 
total  breach  of  the  covenant,  the  measure  of  damages,  though  the 
grantee  has  bought  in  the  paramount  title,  is  the  consideration 
paid  for  the  land  with  interest 

The  answer  to  this  position  may  be  brief.  As  we  have  seen,  the 
grantee  may  protect  his  possession  by  the  purchase  of  the  para- 
mount title,  and  this  is  constructive  eviction,  which  will  enable 
bim  to  recover  upon  the  covenant  of  the  deed.  ITMmas  v.  Stichle, 
supra;  Rawle  on  Govenants  for  Title,  281.  The  law  will  render 
him  compensation  in  damages  for  the  loss  he  has  sustained  by 
eviction.  It  will  give  him  nothing  more  than  compensation. 
That  loss  is  the  sum  he  paid  for  the  paramount  title.  To  the 
extent  of  the  consideration  paid  for  the  land,  which  is  the  limit  of 
the  grantor's  liability  on  his  covenant,  he  may  recover  his  loss  in  a 
proper  action. 

The  rule  of  law  followed  by  the  court  below  in  the  exclusion  of 
the  evidence  offered,  and  in  the  instruction  given  to  the  jury,  is 
erroneous. 

The  judgment  in  each  case  ig,  therefore, 

B$v$rsed. 
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McEiKLEY  y.   The   Ghioago  &  Nobth  Wbsterjst  Bailroai> 

Company. 

(44  Iowa,  814.) 

I£a$ter  and  servant — Liability  ofnMiUrfarmUftdceiiofs&rvafU — Jkimages — 

"  Outrag^fedinga," 

A  railroad  company  is  liable  for  a  malicious  and  criminal  assaalt  of  a  aerTant 
upon  a  passenger  when  committed  in  carrying  oat  what  the  servant  sup- 
posed to  be  an  order  from  the  company,  although  such  order  did  not  ooa- 
template  its  enforcement  by  such  means. 

In  an  action  against  a  master  for  injuries  received  from  a  malidoae  aaaauJtof 
his  servant,  tha  court  charged  that  the  plaintiff  might  recover  compesea> 
tory  damages  "  for  the  outrage  and  indignity  put  upon  him."  Held  no 
error. 

A  OTION  by  McKinley  to  recover  damages  for  an  injury  alleged 
xx  to  hare  been  occasioned  to  him  by  the  wrongful  act  of  the 
defendant's  servant.    The  facts  are  stated  in  the  opinion. 

E.  S.  Bailey  and  N.  M.  Hubbard,  for  appellant 

Shiras,  Van  Duzee  S  Henderson  and  Thompson  &  Davis,  for 

appellee. 

Seevers,  G.  J.  (After  deciding  a  question  of  practice.)  II. 
The  next  question  arises  upon  the  giving  and  refusing  to  give 
instructions.  The  evidence  is  too  voluminous  to  give,  even  in  a 
summary;  and  it  will  be  sufficient  to  state  that  there  was  testi- 
mony to  justify  the  giving  of  the  instructions  asked,  if  they 
correctly  slated  the  law.  The  leading  facts  are  that  the  plaintiff 
is  a  citizen  of  Iowa,  and  in  March,  1872,  purchased  of  defendant  a 
ticket  in  Chicago,  from  there  to  Beloit;  that  a  change  of  cars 
became  necessary  at  Howard  Junction;  the  plaintiff  undertook  to 
enter  the  rear  car  of  the  defendant's  train  upon  which  he  was  to 
continue  his  journey,  and  a  brakeman  of  the  defendant  was  at 
the  door,  charged  with  that  duty,  and  refused  admission  to  plain- 
tiff on  the  ground  that  the  rear  car  was  for  ladies,  and  for  gentle- 
men accompanied  with  ladies,  and  directed  him  to  the  next  car 
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iorward.  The  plaintifE  insisted  upcai  entering  the  rear  cor,  and  a 
reneonter  there  occurred  between  the  plaintiff  and  the  brakeman. 
The  testimony  respecting  the  contest  between  them  and  the  extent 
of  the  injury  the  plaintiff  received  is  very  conflicting,  and  wholly 
irreconcilable. 

The  defendant  asked,  among  others,  the  first  instruction  follow- 
ing, which  was  refused ;  and  the  court  gave,  on  its  own  motion, 
the  next  instruction  following,  to  each  of  which  the  defendaait 
duly  excepted,  and  now  assigns  such  refusal  and  giving  as  error. 

'^  1.  A  railroad  company  is  not  responsible  for  the  criminal  or 
willful  acts  of  its  agents  or  servants.  It  is  only  answerable  for  their 
negligent  and  careless  acts  done  or  omitted  in  the  course  of  the  per- 
formance of  their  duties.  Therefore,  if  you  find  from  the  testimony 
in  this  case,  that  the  brakeman  assaulted  plaintiff  and  inflicted  the 
injuries  complained  of,  such  acts  are  criminal  and  willful,  and 
plaintiff  cannot  recover  in  this  action,  unless  it  is  shown  that 
defendant  authorized  the  act  or  approved  it  afterward.  There  is 
no  proof  of  any  authority  from  defendant  to  assault  or  injure 
plaintiff,  and  no  ratification  of  the  brakeman's  act." 

'^  4.  Much  has  been  said  in  the  argument  to  the  court  as  to  the 
liability  of  the  company  for  the  alleged  wrongful  and  criminal 
ilssault  and  battery  by  the  brakeman.  You  are  instructed  that  if 
the  plaintiff  attempted  to  re-enter  the  car  and  was  without  fault 
on  his  part,  as  hereinafter  explained,  and  the  brakeman,  with  the 
intent  and  purpose  to  prevent  him  from  re-entering  the  car  for  the 
reason  that  it  was  not  intended  for  gentlemen  unaccompanied  by 
ladies,  violently  assaulted  and  injured  the  plaintiff,  and  was  guilty 
of  a  criminal  act  in  so  doing,  the  defendant  is  liable  for  such 
injury,  and  the  fact,  if  so  it  is,  that  the  brakeman  used  such  force 
and  violence  as  to  render  himself  criminally  liable,  does  not  exon- 
erate the  defendant.  In  other  words,  if  the  brakeman,  in  execut- 
ing what  he  supposed  to  be  his  orders,  used  force  and  violence 
when  his  orders  did  not  contemplate  such  means,  the  company  is 
liable  for  such  injuries  as  his  violence  occasions." 

The  District  Court,  by  refusing  the  first  of  the  above  instruc- 
tions, denied  that  a  railroad  company  could  not  be  liable  for  the 
acts  of  an  employee  when  done  willfully  so  as  to  constitute  a  crime ; 
and  by  giving  the  last,  affirmed  that  it  would  be  liable  for  even  the 
willful  criminal  acts  of  its  employees,  when  done  in  the  course  of 
their  employment.    It  was  held  by  this  court)  in  De  Oannp  v.  The 
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M.  d  M,  R.  Co.,  12 Iowa,  348,  and  also  in  Cooked.  The  lU.  Cent.  IL 
Co.y  30  lowa^  202,  each  of  which  cases  was  brought  to  recover 
damages  for  running  over  stock  on  the  track  of  the  defendant's 
railroad,  that  *^  a  railroad  company  is  not  responsible  for  the  crimi- 
nal or  willful  acts  of  its  agents  or  servants."  The  first  case  does 
not  state  the  facts  upon  which  the  doctrine  was  announced  ;  while 
in  the  second,  it  was  expressly  found  by  the  jury  that  the  act  of 
the  engineer  in  charge  of  the  engine  which  struck  the  colt  was 
intentional  and  willful. 

In  the  absence  of  such  showing,  and  where  the  willfulness  of  the 
act  affirmatively  appears,  the  doctrine  announced  is  probably  cor- 
rect, and  we  do  not  desire  to  be  understood  as  affirming  or  disaffirm- 
ing it,  for  the  reason  it  is  unnecessary  to  do  so.  In  each  of  these 
cases  the  injury  was  done  to  stock,  respecting  which  neither  the  rail- 
road company  nor  its  employees  were  under  any  obligations  of  posi- 
tive or  affirmative  duty  ;  while  in  the  case  of  passengers  such  duty 
does  exist  These  cases,  therefore,  do  not  settle  the  doctrine,  nor 
apply  to  the  case  now  before  us. 

If  we  were  left  to  determine  the  question  upon  principle,  whether 
an  employer  should  be  held  liable  for  the  willful  or  criminal  acts 
of  the  employee  done  in  the  course  of  his  employment,  we  should 
have  very  little  or  no  hesitation  in  affirming  such  liability ;  and 
this  because  the  employer  has  placed  the  employee  in  a  position  to 
do  wrong,  and  it  being  done  in  the  course  of  his  employment,  the 
intent  with  which  it  was  done  should  not  affect  the  liability  of  the 
employer  whether  the  intent  of  the  employee  is  good  or  ill.  So  long 
as  he  acts  within  the  scope  of  his  employment  the  employer  should 
be  bound.  The  decided  weight  and  number  of  the  authorities  are 
in  accord  with  this  view.  We  need  only  refer  to  some  of  them, 
without  stopping  to  discuss  or  review  them.  See  Turner  v.  North 
Beach  R.  R.  Co.,  34  Cal.  394;  Great  Western  Ry.  Co.  v.  MiUery 
19  Mich.  305;  Finney  v.  R.  R.  Co.,  10  Wis.  388;  Brooke  v. 
Penn.  R.  R.,  67  Penn.  Si  339  ;  8t.  Louie  <&  Alton  R.  R  Co. 
v.  Dolby,  19  111.  353  ;  Little  Miami  R.  R.  v.  Wetmore,  19  Ohio  St 
110  ;  8.  c,  2  Am.  Hep,  373  ;  laaaca  v.  Third  Avenue  R  R.,  47  N. 
Y,  122  ;  7  Am.  Eep.  418;  Goddard  v.  Grand  Trunk  R.  R,  57  Me. 
212  ;  s.  c,  2  Am.  Kep.  39  ;  Bryant  v.  Rich,  106  Mass.  180  ;  s.  o.,8 
Am.  Rep.  311;  Cracker  v.  C.  <&  N.  W.  R.  R.,  86  Wis.  657  ;  s.  c,  17 
Am.  Bep.  504. 

III.  There  were  other  instructions  asked  and  refused,  and  errors 
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are  assigned  thereon  ;  bat  iu  oar  yiew,  the  instractions  given  fairly 
covered  the  groands  of  those  ref ased,  and  we  do  not  deem  it  neces- 
sary to  set  them  oat  in  fall^  or  to  review  the  criticism  of  coansel 
apon  them. 

lY.  Upon  the  qaestion  of  damages  the  court  gave  the  following 
instraotion. 

'^9.  If,  In  the  light  of  the  foregoing  instructions,  you  find 
from  the  evidence  that  the  plaintiff  is  entitled  to  recover,  the 
next  question  is  as  to  the  measure  of  damages  to  which  the 
plaintiff  is  entitled.  There  being  no  evidence  in  the  case  that 
the  general  officers  of  the  defendant  advised  the  wrongful  act, 
or  ratified  it  after  it  was  done,  this  is  not  a  case  where  exem- 
plary or  punitive  damages  can  be  allowed.  The  principal  can- 
not be  punished  by  awarding  exemplary  damages  against  him 
for  the  willful,  wrongful  or  malicious  act  of  his  agent  or  ser- 
vant, unless  the  wrongful  act  was  done  by  the  direction  of  the 
principal  or  was  afterward  ratified  by  him.  The  extent  of  the 
damages  in  such  cases  is  what  the  law  calls  compensatory.  Oom- 
pensatory  damages  embrace  the  reasonable  expenses  incurred  by 
the  plaintiff,  if  any,  in  curing  or  endeavoring  to  cure  the  injuries 
he  received;  also,  the  damages  suffered,  if  any,  from  the  loss  of 
time  and  inability  to  attend  to  business,  resulting  from  the  injuries 
received;  also,  the  bodily  pain  and  suffering,  if  any,  resulting  from 
the  injuries  received,  and  for  the  outrage  arid  indignity  put  upon 
him ;  and  if  you  find  from  the  evidence  that  the  plaintiff  has  not 
yet  recovered  from  the  injuries  received,  or  if  you  find  that  the 
injuries  are  permanent,  you  should  add  such  damages  as  you 
believe,  from  the  testimony,  it  is  fair  to  infer  the  plaintiff  will  suf- 
fer in  the  future.  Taking  all  these  elements  into  consideration, 
you  will  ascertain  the  amount  of  damages  suffered  by  the  plaintiff. 
He  should  be  fully  compensated.  There  has  been  much  testimony 
as  to  the  character  and  extent  of  the  plaintiff's  injuries,  and  surgi- 
cal experts  have  been  examined  on  this  question;  this  evidence  is 
entitled  to  your  consideration,  and  it  is  for/you  to  determine  there- 
from, as  well  as  from  the  other  evidence  in  the  case,  how  great  the 
injuries  were  and  whether  they  are  permanent  or  not." 

No  exception  was  taken  to  so  much  of  the  foregoing  instruction 
as  announces  the  doctrine  that  exemplary  damages  cannot  be 
recovered  in  actions  of  this  character,  and  therefore  that  question 
is  not  before  us.     The  specific  objection  urged  is,  that  the  use  of  J 
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the  words  '^  aad  for  tho  outrage  and  indignity  put  upon  him/'  oon- 
^titntes  error.  The  instruction  recognizes  the  rule  that  there  may 
be  a  recovery  for  "bodily  pain  and  suffering/'  but  it  does  not 
recognize  that  there  may  be  a  recovery  for  "  mental  anguish"  unless 
'^*  outrage  and  indignity"  include  mental  pain. 

That  "  mental  anguish"  caused  solely  by  the  injury  inflicted  is 
an  element  of  compensatory  damages  is  not  vigorously  contested 
by  counsel,  and  such  doctrine  is  clearly  recognized  in  Muldowney 
y.  Ill,  Central  R,  R.  Co.y  36  Iowa,  462.  That  case  does  not  recog- 
nize any  difference  between  mental  anguish  caused  by  the  injury,  and 
such  as  may  arise  from  the  manner  in  which  the  assault  was  com- 
mitted, or  the  outrage  and  indignity  caused.  But  as  the  case 
before  the  court  did  not  call  for  the  expression  of  an  opinion  on 
the  lacter  proposition,  it  is  fair  to  presume  it  was  only  intended  to 
refer  to  and  cover  the  former. 

We  are  unable  to  see  that  Hmidriekson  v.  Ktngsburyy  21  Iowa, 

379,  has  any  bearing  whatever  on  the  question  presented  in  the 

present  case.     The  foregoing  are  the  only  cases  determined  by  this 

•court,  which  have  been  cited  by  counsel  as  bearing  on  the  question 

before  us. 

If  the  instruction  only  means  by  the  terms  "outrage  and  indig- 
nity," mental  anguish  caused  by  the  injury,  then  it  would  not  be 
erroneous  under  the  rale  laid  down  in  the  Muldowney  case,  and  in 
Canning  v.  Jnhabitarits  of  WilUamatowny  1  Gush.  451;  Penn.  d 
Ohio  Canal  Co,  v.  Graham,  63  Penn.  St.  290;  s.  c,  3  Am.  Hep.  549. 

*'  Outrage  and  indignity"  as  used  in  the  instruction  must  mean 
and  include  mental  anguish,  or  pain  as  distinguished  from  bodily 
suffering;  and  as  a  recovery  is  not  confined  to  such  mental  pain  as 
arises  from  or  is  caused  by  tlie  injury  inflicted,  the  question  is  fairly 
presented  whether  mental  anguish  arising  from  the  nature  and 
character  of  the  assault  constitutes  an  element  of  compensatory 
damages.  The  appellant  insists  that  such  mental  pain  is  not  an 
•element  of  compensatory  damages,  but  concedes  it  may  be  consid- 
ered in  a  case  proper  for  the  assessment  of  exemplary  damages. 

As  we  have  seen,  mental  anguish  arising  from  the  injury,  that  is, 
pain  caused  by  the  wound  or  broken  arm,  constitutes  an  element 
of  compensatory  damages,  and  we,  on  principle,  are  unable  to  see 
why  mental  pain  arising  from  or  caused  by  the  nature  and  charac- 
ter of  the  assault  whereby  the  wound  was  inflicted  or  arm  broken, 
«hould  not  also  be  an  element  of  such  damages. 
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The  one  is  as  easily  estimated  and  determined  as  the  other,  and 
practically  the  two  cannot  be  separated  or  distinguished.  The 
party  injured  cannot  tell  when  one  ends,  and  the  other  begins. 
The  value  of  damage  arising  from  either  or  both  cannot  be  accu- 
rately computed,  and  from  the  nature  of  things  they  arose  blended 
together  they  cannot  be  sepai*ated  or  distinguished.  The  attempt, 
therefore,  to  draw  a  line  or  make  a  distinction  between  the  two, 
and  assign  one  to  the  class  of  exemplary  and  the  other  compensatory 
is  futile.  The  distinction  is  too  fine  to  serve  any  practical  purpose, 
in  the  determination  of  causes  by  courts  and  juries. 

A  careful  examination  of  the  authorities  will  disclose  the  fact 
that  the  weight  of  adjudicated  cases  is  in  favor  of  the  proposition, 
that  mental  anguish  arising  from  the  nature  and  character  of  the 
assault  is  an  element  of  compensatory  damages.  It  was  so  held  in 
Smith  V.  /?.  R.  Co,,  23  Ohio  St.  10,  and  Flwjgy,  R,  R.  Co.,  43  111. 
365,  both  being  cases  of  expulsion  from  cars,  and  in  Smith  v.  HoU 
com5,99  Mass.  552,  an  action  for  assault  and  battery,  it  was  held 
that  "  insult  and  indignity  inflicted  upon  the  plaintiff,  by  reason 
of  the  blows  given  by  defendant,"  should  be  taken  into  consider- 
ation in  assessing  the  damages,  nothing  being  said  as  to  exemplary 
damages.  In  Meagher  v.  Driscolly  99  Mass.  281  it  was  held  in  an  action 
for  trespass  on  real  estate,  and  removing  the  body  of  the  plaintiffs 
deceased  child  therefrom,  that  injury  to  the  feelings  of  the  plain- 
tiff might  be  considered  in  assessing  the  damages.  There  can  be 
no  pretense  there  was  either  fraud,  malice,  negligence, wantonness  or 
intended  wrong  in  the  case. 

In  an  action  to  recover  damages  for  injuries  suffered  by  reason 
of  a  defective  bridge,  the  jury  were  directed  in  assessing  damages 
to  take  into  consideration  the  peril,  danger  and  suspense  to  which 
the  plaintiff  was  exposed,  and  the  Supreme  Court  approved  the 
charge  and  added,  that  actual  injury  is  not  confined  to  the  wounds 
and  bruises  upon  the  body,  but  extends  to  mental  suffering.  The 
mind  is  no  less  a  part  of  the  person  than  the  body,  and  the  sufferings 
of  the  former  are  sometimes  more  acute  and  lasting  than  those  of 
the  latter.  Seger  v.  Town  of  Barkhamsted,  22  Conn.  98,  and  see 
Masters  v.  Town  of  Warren,  27  id.  300  ;  Lawrence  v.  Housaionic 
R.  R.  Co.,  29  id.  390;  Taber  v.  Hutson,  6  Ind.  322;  Cox  v.  Van- 
derkleedy  21  id.  164. 

The  late  case  of  Craher  v.  C  £  K  W.  R.  R.  Co.,  36  Wis.  657  ; 
8.  c,  17  Am.  Rep.  504,  is  directly  in  point.     In  that  case  the  con- 
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ductor,  by  the  use  of  some  force,  kissed  the  plaintiff,  a  female  pas- 
senger. The  defendant  discharged  the  conductor  and  did  what  it 
could  to  show  his  conduct  was  disapproved.  The  jury  assessed 
the  damages  at  one  thousand  dollars,  and  the  verdict  was  sustained 
on  the  ground  that  it  was  right  and  proper  to  take  into  considera- 
tion the  insult  to  the  plaintiff's  wounded  and  outraged  feelings, 
and  it  was  expressly  held  that  exemplary  damages  were  not  recov- 
erable in  such  action. 

No  adjudicated  case  has  been  cited  by  counsel  for  the  appellant 
in  which  the  distinction  claimed  to  exist  and  which  we  have  been 
discussing  has  been  recognized  or  expressly  adopted,  except  John- 
son V.  Wells,  Fargo  &  Go,,  6  Nev.  224;  s.  c,  3  Am.  Rep.  245,  and 
believing  the  decided  weight  of  authority  is  opposed  to  the  view 
taken  in  that  case,  we  are  unwilling  to  follow  it  and  by  so  doing 
ignore  the  other  authorities  cited. 

[The  court  then  decided  that  the  yerdict  was  excessive  and  should 
be  reduced  to  $7,000.] 

Beck,  J.,  dissented  on  the  ground  that  outraged  feelings  and  in- 
dignity were  not  properly  elements  of  compensatory  damages. 


BOBGH  V.  BURLIKGTOK  &  MISSOURI  RAILROAD  COMPANY. 

(i4  Iowa,  4Ce.) 

Proximate  and  remote  cause — Lose  of  building  by  fire — Obstructions  to  firemen. 

Plaintiff  owned  houses  which  were  separated  from  a  river  by  a  street  only. 
Defendant,  a  railroad  company,  filled  up  a  part  of  the  river  in  front  of  these 
houses  and  occupied  the  same  and  a  part  of  the  street  with  tracks  and 
buildings.  Plaintiff's  houses  took  fire  and  were  destroyed,  because  the  fire- 
men were  unable  to  reach  and  procure  water  from  the  river,  by  reason  of 
such  obstructions  caused  by  defendant.  Held,  that  defendant's  acts  were 
not  the  proximate  cause  of  plaintiff's  loss,  and  that  defendant  was  not  liable 
even  though  his  acts  were  unlawful. 

ACTION  for  damages  occasioned  to  plaintiff's  property  by  the 
alleged  wrongful  act  of  the  defendant  The  plaintiff  was  the 
owner  of  a  brewery  near  the  Mississippi  river,  and  separated  from 
it  by  a  street.  He  alleged  that  the  defendant  unlawfully  entered 
upon  such  street  and  by  filling  in  the  river  widened  the  space 
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between  his  brewery  and  the  water,  and  that  defendauD  occupied  a 
part  of  said  street  and  the  new  land  made  by  filling  in  the  river, 
with  tracks  and  baildings  so  much  that  plaintiff 's  brewery  having 
taken  fire,  and  an  adequate  force  of  firemen  and  apparatus  being 
at  hand  to  extinguish  the  fire,  the  brewery  and  appurtenances  were 
yet  burned  because  the  firemen  could  not  reach  the  water  by  reason 
of  defendant's  said  obstructions. 
A  demurrer  to  the  petition  was  sustained,  and  plaintiffs  appealed. 

jP.  H.  Smyth,  for  appellants. 

D.  Rorer,  for  appellee. 

BoTHROCK,  J.  Aware  as  we  are  of  the  difficulty  in  many  cases 
in  determining  whether  damages  claimed  should  be  regarded  as 
proximate  or  remote,  yet  we  are  united  in  the  opinion  that  the 
court  below  correctly  determined  that  no  recovery  can  be  had  upon 
the  allegations  in  this  petition,  for  the  reason  that  the  damages  are 
not  the  direct  and  proximate  result  of  the  wrongs  complained  of, 
but  are  too  remote.  In  the  case  of  Lisuraiice  Company  v.  Tweed, 
7  Wall.  49,  it  is  said  :  '*  We  have  had  cited  to  us  a  general  review 
of  the  doctrine  of  proximate  and  remote  causes  as  it  has  arisen  and 
has  been  decided  in  the  courts  in  a  great  variety  of  cases.  It 
would  be  an  unprofitable  labor  to  enter  into  an  examination  of 
these  cases.  If  we  could  deduce  from  them  the  best  possible 
expression  of  the  rule,  it  would  remain  after  all  to  decide  each  case 
largely  upon  the  special  facts  belonging  to  it,  and  often  upon  the 
very  nicest  discriminations." 

We  do  not  regard  the  facts  of  this  case  as  an  approach'to  the 
dividing  line  where  distinctions  become  shadowy  and  discrimina- 
tions difficult  to  be  made.  If  any  damages  wci'e  recoverable  for 
the  obstruction  of  the  streets  by  an  improper  construction  of 
defendant's  road,  thus  depriving  plaintiffs  of  convenient  access  to 
the  river,  they  were  recoverable  by  reason  of  the  obstruction  of  the 
streets,  and  simply  because  the  streets  were  obstructed,  and  not  by 
reason  of  a  fire,  which  could  not  be  extinguished  because  the 
defendant  occupied  and  used  the  streets  for  a  railroad. 

We  have  examined  the  cases  cited  by  counsel  for  appellants,  and 
although  they  are  ingeniously  presented,  yet  the  facts  in  this  case 
ai'e  so  widely  different  from  any  of  them  that  we  cannot  regard 
them  as  applicable.      The  nearest  approach  to  this  case  is  that  of 


im IOWA, 

Dob  McHnes  Gas  Gompaiijr  ▼.  City  of  Dee  Moinea. 

the  MetcUlic  GoinprBtswn  Co,  v.  FUcJiburff  Railroad  Company,  109 
Mass.  277  ;  s.  c^  12  Am.  Bep.  689.  In  that  case  the  facts  were  th&t 
plaintiff's  manufacturing  establishments,  situated  about  fiftv  feet 
from  defendant's  railroad  track,  were  on  fire.  Two  fire  engines 
were  brought  on  the  ground,  the  hose  was  laid  across  tlie  railroad 
track  to  a  hydrant,  and  water  was  being  thrown  on  the  fire 
which  was  being  diminished.  A  freight  train  approached,  and 
although  warned  in  time,  the  employees  of  defendant  negligently 
ran  across  the  hose,  severing  it,  and  stopping  the  supply  of  water, 
and  the  building  was  burned.     The  defendant  was  held  liable. 

We  suppose  without  question  that  if  one  should  in  any  manner, 
by  cutting  the  hose,  disabling  the  engine  or  the  like,  stop  the 
stream  of  water  by  reason  of  which  act  property  is  destroyed,  lie 
would  be  liable,  because  the  damages  are  the  direct  and  proximate 
result  of  his  act.  But  in  the  case  at  bar  the  building  of  the  rail- 
road tracks  and  depots,  the  widening  and  filling  the  streets  have 
no  connection  with  the  fire,  nor  with  the  hose  or  other  apparatus 
of  the  fire  companies.  They  are  independent  acts,  and  their  influ- 
ence in  the  destruction  of  plaintiff's  property  is  too  remote  to  be 
made  the  basis  of  recovery. 

Judgment  affirmed. 


Dbs  MoiiTEs  Gas  Gompaky  v.  Gitt  of  Des  Moiicbs. 

(44  Iowa,  506.) 
Munxcvpal  corporation  —  Restraining  passage  of  ordinances. 

Plaintiff  claiming  to  have,  hj  contract  with  a  city,  the  exclusive  right  to  lay 
gas  pipes  and  light  the  streets,  brouglit  action  to  restrain  the  citj  from  pass* 
in^  an  ordinance  to  annul  such  contract  and  to  grant  like  right  to  others. 
Held^  that  the  action  would  not  lie. 

ACTION  by  the  Des  Moines  Gas  Company  against  the  city  for  an 
injunction  to  restrain  the  latter  from  passing  an  ordinance. 
The  plaintiff  alleged  that  it  was  duly  incorporated,  and  that  the 
defendant  had  granted  to  it  the  exclusive  privilege,  and  franchise 
of  laying  its  pipes  in  the  streets  of  the  city  and  of  lighting  such^ 
streets  for  a  given  compensation,  and  that  such  privilege  was  to 
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continue  fifteen  years;  but  that  now  the  city,  by  its  common  coun- 
cil, was  attempting  to  repeal  the  ordinance  whereby  such  privilege 
and  franchise  were  conferred  on  plaintiff,  and  to  violate  and  aban- 
don the  contract  by  it  made;  that  the  repeal  will  destroy  the  value 
of  plaintiffs  property,  and  will  confer  upon  others  the  said  rights 
and  privileges;  that  the  ordinance  introduced  for  the  purpose  of 
repealing  the  grant  to  plaintiff  was  upon  its  passage  and  would  be 
passed  unless  enjoined  by  the  court 

The  answer  averred  that  the  alleged  grant  of  the  exclusive  fran- 
chise and  privilege  to  plaintiff  was  against  public  policy,  illegal  and 
void.  * 

An  injunction  previously  granted  was  dissolved  and  plaintiff.' 
appealed. 

Bissell  <&  Crane  and  (7.  C  Cohy  for  appellant. 

Seward  Smithy  R.  N.  Baylies  and  McHenry  <&  Bowen,  for  appel- 
lees 

Seevers,  C.  J.  I.  Conceding  the  ordinance  of  1864,  upon  its 
acceptance  by  the  plaintiff,  amounted  to  a  contract,  whereby  the 
city  agreed  to  take  of  the  plaintiff  all  the  gas  consumed  in  public 
buildings  and  lamps,  and  pay  therefor  a  price  fixed  by  the  ordi- 
nance for  a  term  of  years  which  has  not  expired,  and  further  con- 
ceding the  city  is  about  to  repeal  said  ordinance;  and  so  far  as  it 
can  by  the  passage  of  another  ordinance  deprive  the  plaintiff  of 
the  benefits  of  said  contract,  the  question  whether  the  passage  of 
such  subsequent  ordinance  can  be  prevented  by  the  injunction,  or, 
in  other  words,  whether  the  courts  have  jurisdiction  or  the  power 
to  restrain  by  injunction,  under  the  circumstances  above  stated, 
the  passage  of  the  proposed  ordinance  is  fairly  presented. 

At  the  time  the  ordinance  under  which  the  plaintiff  claims  was 
passed,  the  city  had,  and  now  has,  the  "power  to  lay  off,  open, 
widen,  straighten,  or  to  narrow  or  vacate,  or  extend  and  establish, 
to  keep  in  order  and  repair  and  to  light  streets,  alleys,  public 
grounds,  wharves,  landing  places,  and  market  places  "  *  *  * 
Rev.,  §  1064,  Code,  §  464,  and  "power  to  make  and  publish  from 
time  to  time  ordinances  *  *  *  as  shall  seem  necessary  and 
proper  to  provide  for  the  safety,  preserve  the  health,  promote  the 
prosperity,  improve  the  morals,  comfort,  and  convenience  of  the 
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corporation,  and  the  inhabitants  thereof."  *  *  *  Rev.,  §  1071; 
Code,  §  48-2. 

It  will  be  readily  seen  the  city  had  ample  power  to  pass  the  ordi- 
nance under  which  the  plaintiff  claims,  and  that  it  was  a  proper 
exercise  of  corporate  authority,  unless  the  grant  of  the  exclusive 
pnvilege  therein  contained  rendered  it  void,  and  also  that  it  now  has 
the  requisite  authority  to  pass  the  ordinance  sought  to  be  enjoined, 
imless  prohibited  from  so  doing  by  reason  of  the  existence  of  the 
former.  Counsel  for  the  appellant  concede,  if  the  proposed  ordi- 
nance is  a  rightful  exorcise  of  legislative  authority,  that  its  passage 
cannot  be  prevented  by  injunction. 

There  can  be  no  doubt  but  that  it  is  competent  for  the  General 
Assembly  to  delegate  to  corporations  of  this  character  the  power 
to  enact  ordinances  ^^  which,  when  authorized,  have  the  force  and 
effect  of  laws  passed  by  the  legislature  of  the  State  within  the 
corporate  limits.  1  Dill,  on  Mun.  Corp.,  §  245.  Within  the 
sphere  of  their  delegated  powers  municipal  corporations  have  as 
absolute  control  as  the  General  Assembly  would  have  if  it  never 
had  delegated  such  powers  and  exercised  them  by  its  own  laws. 
Taylor  v.  Caro7idelet,  22  Mo.  110  ;  Ileland  v.  Loioell,  3  Allen,  408. 

If  the  corporation  is  empowered,  and  if  it  deems  the  public  wel- 
fare requires  it  to  open  streets  or  make  public  improvements 
therein,  its  determination,  whether  wise  or  unwise,  cannot  be 
judicially  reversed  or  corrected.  1  DilL  en  Mun.  Corp.,  §  50. 
The  discretion  of  such  corporations  within  the  sphere  of  their 
powers  is  as  wide  as  that  possessed  by  the  government  of  the  State. 
City  of  St.  Louia  v.  Boffinger,  19  Mo.  15.  And  discretionary 
powers  are  to  be  exercised  according  to  their  judgment  as  to  the 
necessity  or  expediency  of  any  given  measure.  Kelley  v.  Milwau- 
kee, 18  Wis.  85. 

Does  the  fact  that  the  ordinance  under  which  the  plaintiff  claims 
amounted  to  a  contract  in  any  wise  affect  the  question  ?  It  is 
believed  to  be  true  that  an  ordinance  or  by-law  is  the  basis  or 
foundation  stone  upon  which  all  contracts  made  by  these  corpo- 
rations must  rest.  They  may  contract  directly  by  ordinance  or 
thereby  authorize  some  officer  or  agent  to  contract  for  them.  In 
the  present  case  the  former  mode  was  adopted,  but  certainly  this 
did  not  destroy  the  rightful  legislative  character  of  the  act. 

The  General  Assembly  is  a  co-ordinate  branch  of  the  State 
government,  and  so  is  the  law-making  power  of  public  municipal 
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corporations  within  the  prescribed  limits.  It  is  no  more  compe- 
tent for  the  judiciary  to  interfere  with  the  legislative  acts  of  the 
one  than  the  other.  But  the  unconstitutional  acts  of  either  may 
be  annulled.  Certainly  the  passage  of  an  unconstitutional  law  by 
the  General  Assembly  could  not  be  enjoined.  If  so,  under  the  pre- 
tense that  any  proposed  law  was  of  that  character,  the  judiciary 
could  arrest  the  wheels  of  legislation. 

Had  the  ordinance  under  which  the  plaintiff  claims  been  enacted 
by  the  General  Assembly,  and  the  plaintiff  acquired  thereunder 
the  same  rights  as  under  the  ordinance,  and  the  General  Assembly 
thereafter  attempted  to  enact  a  law  in  substance  like  the  ordinance 
sought  to  be  enjoined,  could  the  judiciary  interfere  and  by  injunc- 
tion restrain  the  action  of  the  General  Assembly  on  the  ground 
that  the  law,  if  enacted,  would  "  impair  the  obligation  of  con- 
tracts?" After  its  passage  the  judiciary  may  declare  the  law 
unconstitutional.  Piqua  Bank  v.  Knoop,  16  How.  369  ;  Dodge  v. 
Woolsei/,  18  id.  331,  but  previous  to  that  time  judicial  powers 
cannot  be  invoked. 

Dodge  v.  Woolaey  clearly  demonstrates  that  the  interference  of 
the  judiciary  is  unnecessary  to  protect  the  rights  of  the  plaintiff. 

If  the  ordinance  sought  to  be  enjoined  is  void,  by  reason  of  its 
unconstitutionality,  the  plaintiff  can  be  in  nowise  injured  by  its 
passage.  A  void  law  is  no  law,  and  this  without  doubt  is  true  as 
to  an  ordinance.  No  injury,  much  less  one  of  an  irreparable 
character,  can  be  inflicted  bv  such  an  ordinance. 

The  fact  that  the  ordinance  sought  to  be  enjoined  amounts  to  a 
contract  with  another  gas  company  by  no  means  deprives  it  of  its 
legislative  character.  These  corporations  must  be  permitted  to 
promote  the  welfare  of  the  inhabitants  thereof  in  their  own  way, 
so  far  as  the  form  their  respective  ordinances  shall  assume  is  con- 
cerned. 

Suppose  the  city  had  determined  to  put  in  gas  works,  to  be 
owned  and  controlled  by  the  city,  and  thereby  supply  the  pub- 
lic lumps  and  buildings  with  gas,  and  by  ordinance  so  provided' ; 
could  such  an  ordinance  be  enjoined,  or  would  this  have  ^en 
rightful  legislation  ?  and  because  the  city  chose  by  ordinance  to 
contract  with  some  one  to  do  the  same  thing,  does  that  make  it 
wrongful  ? 

No  such  distinction  can  be  drawn.  The  substantial  thing  of 
which  the  plaintiff  complains  is  that  it  is  about  to  be  deprived  of 
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tiie  benefits  of  the  contract^  and  not  as  to  the  form  in  which  the 
attempt  is  to  be  made. 

The  only  cases  cited  by  counsel  for  the  plaintiff,  which  appa- 
rently conflict  with  the  views  herein  expressed,  are  The  People  v. 
Siurtevant,  9  N.  T.  263,  and  Davis  v.  77ie  Mayor,  14  id.  506. 
The  former  grew  out  of  and  is  based  on  the  latter.  In  the  latter 
the  power  to  enjoin  a  city  council  from  by  ordinance  creating  a 
public  nuidance  in  the  streets  was  affirmed.  It  is  unnecessary  to 
commit  ourselves  to  this  doctrine.  There  is,  however,  a  clear  dis- 
tinction between  the  case  cited  and  the  one  at  bar.  For  it  never 
can  be  a  rightful  subject  of  legislation 'to  create  a  public  nuisance, 
and  if  the  passage  of  an  ordinance,  without  more,  created  the 
nuisance,  the  mischief  resulting  therefrom  might  be  irreparable, 
and  we  are  not  prepared  to  say  its  passage  could  not  be  enjoined. 

While  it  is  not  the  province  of  the  judiciary  to  interfere  and 
arrest  the  passage  of  the  ordinance,  yet  the  doors  of  the  courts  are 
open  for  the  purpose  of  testing  its  legality,  and  therefore  the 
plaintiff  is  by  no  means  remediless. 

II.  It  is  claimed  by  counsel  for  the  appellees  that  the  ordinance 
under  which  the  plaintiff  claims  is  void,  because  of  the  exclusive 
privilege  therein  granted,  and  also  that  it  provides  for  its  own 
repeal  in  certain  contingencies,  which  it  is  claimed  have  happened. 

For  the  reason  that  it  is  unnecessary,  and  because  counsel  for  appel- 
lant have  not,  owing  no  doubt  to  an  intimation  from  the  court  at 
the  time  the  motion  to  arrest  the  defendants  for  contempt,  in  diso- 
beying the  injunction,  was  determined,  fully  argued  these  questions, 
no  determination  thereof  is  made. 

The  ruling  of  the  Circuit  Court  dissolving  the  injunction  is 

Affirmed. 


State  v.  Adams. 

(45  Iowa,  90.) 


(HtUenMp^'Removaifiwn  country  —  Citizenship  of  ehitd —  Fbreiffn  fniUiarg 

Mfviee, 

Defendant's  gxandfMher  was  born  in  Connectloat,  removed  to  Ouiada  in  1790, 
with  {he  Intention  of  making  that  his  pennanent  domicile,  and  there 
remained  till  his  death  in  1838.    Defendant's  father  was  bom  in  Canada  and 
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aerved  in  the  Canadian  military  service  through  oompulsion.  ]>efendan^ 
was  also  bom  in  Canada  but  removed  to  Iowa.  Held,  that  defendant  was 
a  citizen  of  the  United  States  ;  in  the  absenoe  of  evidence,  it  would  not  be 
presumed  that  the  grandfather  intended  to  renounce  his  citizenship. 

ACTION  brought  for  the  purpose  of  testing  the  right  of  defend- 
ant to  hold  and  exercise  the  duties  of  the  office  of  mayor  of 
the  town  of  Avoca.  There  was  a  trial  by  the  oourt^  a  finding  in 
favor  of  defendant,  judgment,  and  plaintiff  appeals. 

John  Scott  and  Montgomery  <&  Scott,  for  appellant. 

Sapp  <&  Lyman^  for  appellee 

Seevebs,  C.  J.  The  right  of  the  defendant  to  hold  the  office 
in  question  depends  upon  the  fact  whether  or  not  he  was  a  citizen 
of  the  United  States  and  State  of  Iowa.  The  Circuit  Court  made 
the  following  finding  of  facts: 

**l8t.  That  the  defendant's  paternal  grandfather  was  born  in 
Connecticut  in  the  year  1764,  and  from  there  emigrated  to  Canada, 
in  the  year  1790,  with  the  intention  of  making  Canada  his  perma- 
nent domicile,  and  that  he  remained  in  Canada  until  bis  death  in 
the  year  1838. 

**2d.  That  the  defendant's  father  was  born  in  Canada  in  the 
year  1795,  and  resided  there  until  the  year  1834. 

**3d.  That  the  defendant  was  born  in  Canada  in  the  year  1834, 
and  during  the  same  year  came  with  his  father  to  the  United  States, 
where  they  have  ever  since  resided. 

"  4th.  That  the  defendant  had  resided  in  the  State  of  Iowa  ever 
since  its  admission  into  the  Union,  and  in  the  town  of  Avoca  for 
the  two  years  last  past. 

**5th.  That  the  defendant's  father,  while  a  resident  in  Canada, 
served  in  the  Canada  militia  in  the  war  of  1812,  but  that  such 
services  were  involuntary  on  his  part. 

*'  6th.  That  in  the  year  1875  the  defendant's  father  received  of 
the  Canadian  government  a  bounty  of  $20  for  such  services, 

**  7th.  That  neither  the  defendant  nor  his  father  has  ever  been 
naturalized  under  the  laws  of  the  United  States  for  the  naturaliza- 
tion of  aliens.*' 

In  the  absence  of  any  evidence  it  cannot  be  presumed  the  defend- 
ant's paternal  grandfather  adhered  to  the  British  Government  dur- 
ing the  revolutionary  war,  nor  can  it  be  presumed  he  intended  by 
Vol.  XXIV.  —  96. 
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his  removal  to  Canada  and  making  his  permanent  domicile  there 
to  renounce  his  citizenship  in  this  country.  From  the  facts  before 
ns  alone  must  this  question  be  determined. 

The  doctrine  of  the  American  courts  seems  to  be  that  all  per- 
sons domiciled  in  this  country  on  the  4th  day  of  July,  1776,  and 
who  remained  here  after  the  treaty  of  peace  in  1783,  became  citi- 
zens. If  a  person  was  domiciled  here  on  the  4th  day  of  July, 
1776,  and  adhered  to  the  British  Government,  and  left  the  coun- 
try before  the  treaty  of  peace,  and  thereafter  remained  abroad,  he 
did  not  become  a  citizen.  In  other  words,  between  the  above 
periods  the  question  of  citizenship  depended  on  the  intention,  and 
during  that  period  the  right  of  election  existed.  The  English 
courts  have  held  that  the  right  of  citizenship  did  not  attach  until 
the  treaty  of  peace  in  1783,  and  that  all  persons  domiciled  here  at 
that  period  became  citizens. 

It  matters  not  in  this  case  which  rule  is  adopted.  By  the  com- 
mon law  allegiance  is  not  a  matter  of  individual  choice.  It  attaches 
at  the  time  and  on  account  of  birth,  and  under  circumstances  in 
which  the  family  owe  allegiance  and  is  entitled  to  protection.  A 
person  may  be  domiciled  in  one  place  or  country,  and  owe  alle- 
giance to  and  be  a  citizen  of  another.  The  fact  that  plaintiffs 
grandfather  made  his  permanent  domicile  in  Canada  does  not  of 
itself  prove  him  to  be  an  alien.  Even  if  he  was  regarded  as  a  Brit- 
ish subject,  this  would  not  necessarily  make  him  an  alien.  The 
laws  of  the  United  States  determine  what,  persons  shall  be  regarded 
as  citizens,  irrespective  of  such  persons'  pleasure,  or  the  laws,  or 
pleasure  of  any  other  government. 

For  aught  that  appears,  plaintiff's  grandfather  never  intended 
or  desired  to  become  a  citizen  of  Canada.  His  having  his  per- 
manent domicile  there,  at  least,  is  not  sufiScient  to  prove  such 
intention. 

We  are  of  the  opinion  that  defendant's  grandfather,  at  the  time 
he  removed  to  Canada,  in  1790,  was  and  had  been  for  several  years 
a  citizen  of  this  country,  and  that  he  remained  such  notwithstand- 
ing his  removal  to  and  subsequent  death  in  Canada.  In  this  con- 
clusion we  are  sustained,  we  think,  by  the  following  authorities  : 
Calais  v.  Marshfield,  30  Me.  411  ;  Peck  v.  Young,  26  Wend.  613 ; 
Inqlis  V.  Trustees  Sailors^  Snug  Harbour,  3  Peters,  99. 

The  father  of  plaintiff  was  born  in  Canada,  in  1795,  at  which 
time  his  father,  as  we  have  seen,  was  a  citizen  of  this  country. 
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Ordinarily  the  citizenship  of  the  child  at  its  birth  is  determined 
by  that  of  the  father.  If  there  be  a  doubt  as  to  this  principle^  it 
must  be  regarded  as  removed  by  the  act  of  Congress  passed  in 
1802,  which  provides,  *  ♦  "  Children  of  persons  who  now  are, 
or  have  been  citizens  of  the  United  States,  shall,  though  born  out 
of  the  limits  and  jurisdiction  of  the  United  States,  be  considered 
as  citizens  thereof."    Revised  Statutes  United  States,  §  2172. 

This  language  clearly  and  unmistakably  includes  the  plaintiff's 
father,  and  he  thereby  (if  not  otherwise)  became  entitled  to  all 
the  rights  of  citizenship. 

The  involuntary  part  he  took  in  the  war  of  1812,  and  the  ac- 
ceptance of  a  bounty  therefor  from  the  Canadian  government,  long 
after  he  became  domiciled  in  the  United  States,  is  not  sufficient 
to  deprive  him  of  the  rights  conferred  by  the  act  of  Congress. 

In  Calais  v.  Marshfield,  supra,  the  person  whose  citizenship  was 
contested  while  domiciled  in  New  Brunswick  became  the  owner  of 
a  farm,  performed  military  duty,  and  held  the  office  of  surveyor 
of  highway,  and  also  voted  there,  his  right  never  having  been 
questioned.  These  several  acts  were  voluntary,  while  in  the  case 
at  bar  nothing  of  this  kind  appears,  except  the  acceptance  of  the 
bounty  as  some  compensation  for  an  involuntary  act. 

Without  further  enlarging  upon  this  question,  we  conclude  that 
plaintiff  at  the  time  of  his  election  was  a  citizen  of  the  United 
States,  and  of  the  State  of  Iowa,  and  entitled  to  hold  the  office  in 
qnestion. 

Affirmed* 


MiKEB  y.  AnsTiK. 

(46  TowA,  2SL) 
Adminittration — Ancillary  cUlministrator^Noih4'e»idsn4  creditors, 

Non-resideDt  creditors  have  the  right  to  prove  their  claims  under  an  anoillarj 
administration. 

Where  an  ancillary  estate  ie  solvent  the  administrator  thereof  may  pay  the 
claims  against  the  estate  in  full,  in  the  absence  of  evidence  that  the  princi- 
pal estate  is  insolvent.  Where  the  ancillary  pstate  is  insolvent  and  the 
principal  estate  solvent,  non-resident  creditors  should  look  to  the  latter  for 
payment ;  but  where  both  estates  are  insolvent,  non  resident  creditors  may 
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share  in  botli,  tlioagh  it  aeems  that  they  fthoald  not  reeeive  in  the 

gate  a  larger  per  cent  than  lesident  creditors  receive  from  the  andUarf 

estate. 

APPEAL  from  an  order  of  the  Circuit  Court  refusing  to  allow 
plaintiffs  claim  to  share  as  a  creditor  in  the  estate  of  defend- 
ant, intestate.  The  said  intestate  died  in  Illinois,  and  letters  of 
administration  were  there  issued  upon  his  property.  He  also  left 
property  in  Iowa  to  the  amount  of  about  $6,000,  and  le'tters  of  admin- 
istration were  there  issued.  The  plaintiffs  w^ho  were  residents  of 
Massachusetts  filed  a  claim  to  the  amount  of  $60,000  against  the 
estate  in  Illinois  which  was  there  allowed,  and  they  now  ask  for 
an  allowance  of  the  same  in  Iowa,  the  forum  of  the  ancillary 
administration. 

A  claim  by  a  resident  of  Iowa  to  the  amount  of  $2,000  had  been 
already  allowed  against  said  ancillary  estate.  The  court  refused 
to  allow  the  claim,  and  plaintiffs  appealed. 

7.  JL  Preston  £  So7i,  for  appellants. 

Mills  <&  Blake  and  W.  G.  Thompson,  for  appellee. 

Adams,  J.  The  plaintiffs'  claim  was  resisted  and  disallowed  on 
the  ground  that  the  Iowa  creditor  was  entitled  to  be  paid  in  full 
by  the  ancillary  administrator  as  against  non-reeident  creditor, 
whose  claim  had  already  been  filed  and  allowed  in  the  court  of  the 
principal  administration.  In  support  of  this  view  our  attention 
is  called  by  counsel  for  the  appellee  to  the  case  of  Dawes  v.  Head, 
3  Pick.  VZ^,  and  especially  to  the  following  words  :  "  The  current 
opinion  of  the  different  courts  of  the  United  States  is  strongly  in 
favor  of  the  jurisdiction,  and  that  the  claims  of  the  suitors  here 
and  of  our  own  citizens  who  are  creditors  shall  be  preferred." 
This  statement,  however,  appears,  by  reference  to  the  case,  to  be 
contained,  not  in  the  opinion  of  the  court,  but  in  the  brief  of 
counsel.  We  have  to  examine,  therefore,  and  determine  for  our- 
selves whether  it  is  the  current  opinion  of  the  different  courts  of 
the  United  States  that  resident  creditors  in  such  a  case  are  enti- 
tled to  a  preference.  In  Wharton's  Conflict  of  Laws,  §  640,  it  is 
said  :  '^  An  ancillary  administrator  must  satisfy  in  full  the  cred- 
itors of  his  jurisdiction,  even  though  the  principal  adminiotratioQ 
be  insolvent."    This  statement  is  based  upon   Cook  v.    Oregson^ 
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2  Drewry,  286,  and  Par  do  v.  Bingham,  L.  R,  6  Eq.  485,  neither  of 
which  decisions  is  American.  We  have  then  to  proceed  a  little 
further  in  order  to  determine  what  is  the  doctrine  of  the  courts  of 
the  United  States. 

In  Redfield  on  Wills,  3d  vol.,  p.  29,  it  is  said  :  "As  no  creditor 
out  of  the  ancillary  administration  can  present  his  claim  before 
the  commission  of  the  ancillary  administration,  the  personal  rep- 
resentative can,  strictly  speaking,  know  nothing  of  any  other  credi- 
tor. All  claimants  except  local  creditors  should  more  properly  be 
referred  to  the  principal  administi*ation.''  This  statement  is  based 
upon  Richards  v.  Dutchy  8  Mass.  506,  and  Dawes  v.  Soylston,  9 
Mass.  337. 

So  far  as  the  assumption  is  concerned  thafc  no  claims  can  be 
allowed  under  the  ancillary  administration  except  those  of  local 
creditors,  there  is  not  only  no  warrant  for  it  in  the  cases  cited,  but 
it  is  directly  in  conflict  with  a  later  decision  in  Massachusets,  as 
we  will  show  hereafter. 

In  Hunt  V.  Fay,  7  Vt.  170  (183),  the  court  said  :  "  Considering 
the  administration  where  the  intestate  had  his  domicile  as  the 
principal  administration,  and  that  the  creditors  must  resort  there 
for  the  purpose  of  substantiating  their  claims,  and  that  all  personal 
assets  must  ultimately  be  transmitted  for  that  purpose  to  the  prin- 
cipal administrator,  if  the  funds  collected  by  the  auxiliary  admin- 
istrator are  necessary  for  the  purpose  of  paying  debts  against  the 
estate,  and  if  not  wanted  are  to  be  distributed  among  those  entitled 
thereto  by  the  principal  or  auxiliary  administrator  as  the  courts 
where  the  funds  are  collected  shall  deem  expedient,  subject  to  the 
claims  which  the  citizens  of  the  government  have  upon  the  funds 
within  thoir  jurisdiction,  we  think  that  the  citizens  of  no  other 
State  can  come  in  to  claim  a  share  in  the  funds  of  a  subordinate 
administrator,  and  that  the  object  of  a  commission  in  the  State 
where  the  second  administration  is  granted  is  only  to  ascertain  the 
claims  of  creditors  within  that  State  who  are  to  be  paid  before  the 
funds  collected  are  suffered  to  be  transmitted;  that  to  permit  any 
creditor  not  living  within  the  jurisdiction  where  the  auxiliary 
administration  is  granted  to  come  in  for  a  share  of  the  effects 
found  there  would  be  unjust  and  inequitable  —  would  give  them 
an  undue  advantage,  and  present  great  embarrassment  in  the  settle- 
ment of  estates."  The  foregoing  might  be  considered  as  an 
authority  for  the  doctrine  for  which  the  appellee  contends,  were  it 


766 IOWA, 

Miner  v.  Austin. 


not  for  the  fact  that  the  right  of  the  plaintiff  to  prove  his  claim 
was  denied  upon  the  ground  that  he  was  a  resident  of  the  State  of 
New  Hampshire^  in  which  was  the  principal  administration,  and 
he  had  failed  to  present  his  claim  for  allowance  in  that  State  within 
the  time  allowed  in  that  State.  Besides,  if  the  doctrine  of  the 
quotation  could  be  regarded  as  more  than  a  dictum,  it  would  be 
weakened  somewhat  as  authority  by  the  dissent  of  Mattocks,  J., 
who  says:  **  The  circumstance  of  the  creditor  being  a  resident  of 
New  Hampshire  is  of  no  importance.  To  allow  the  citizens  of 
Vermont  to  present  their  claims  here  and  not  those  of  New  Hamp- 
shire is,  in  my  view,  without  any  good  reason  and  would  equally 
exclude  creditors  dwelling  in  New  York  or  Massachusetts  ;  and  the 
inconveniences  of  these  exclusive  and  particular  allowances  near 
the  lines  of  the  State  where  creditors  reside,  and  property  real  and 
personal  is  often  owned  by  the  deceased  in  two  States,  especially 
where  there  is  an  actual  insolvency,  would  be  very  great,  and  what 
is  believed  has  not  hitherto  been  understood  or  practiced."  If  we 
may  accept  the  decision  in  this  case  as  authority  for  the  appellee, 
we  may  say  that  we  have  seen  no  American  case  that  is. 

On  the  other  hand  we  have  to  say  that  we  have  seen  but  one 
case  where  the  precise  question  has  been  drawn  in  issue,  that  can 
be  regarded  as  authority  for  the  appellant,  and  that  case  lacks  one 
or  more  elements  which  exist  in  the  case  at  bar.  It  is  in  point  so 
far  as  the  question  of  the  preference  of  resident  creditors  is  con- 
cerned. In  Davis  v.  Esfey,  8  Pick.  476,  the  defendants'  intestate 
resided  in  Vermont  at  the  time  of  his  death  and  administration 
was  granted  to  them  there.  The  intestate  owned  property  in 
Massachusetts  and  ancillary  administration  was  granted  to  the 
defendants  in  that  State.  The  estate  was  insolvent.  Tlie  plain- 
tiff was  a  creditor  residing  in  Massachusetts,  and  presented  his 
claim  in  that  State.  The  court  said  :  **The  property  in  Vermont 
by  the  administrators  is  to  be  accounted  for  there ;  but  the  prop- 
erty in  this  Commonwealth  is  liable  to  a  certain  extent  to  the  debt 
here.  As  the  estate  is  insolvent,  a  creditor  here  is  not  to  be  paid 
his  whole  debt  to  the  prejudice  of  creditors  in  Vermont,  but 
only  a  pro  rata  dividend.  There  is  no  difficulty  in  this  case  as  to 
the  modvs  operandi.  Judgment  is  to  be  taken  for  the  whole  debt, 
but  no  execution  is  to  issue.  The  administrators  will  ascertain  the 
amount  of  the  assets  and  debts  in  both  States,  and  pay  the  cred- 
itors here  pro  rata,^'    This  ruling,  it  is  true,  is  not  inconsistent 
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with  the  ruling  of  the  court  below,  if  its  ruling  had  been  made 
wholly  upon  the  ground  that  the  plaintiff's  claim  had  been  allowed 
under  the  principal  administration,  and  that  the  assets  under  both 
administrations  must  be  divided  pro  rata  among  all  the  creditors 
whose  claims  have  been  allowed  under  the  one  administration  or 
the  other.  But  an  objection  was  made  to  the  allowance  of  the 
plaintiff's  claim  on  the  ground  that  the  Iowa  creditor  was  entitled 
to  be  first  paid  in  full  out  of  the  Iowa  assets,  and  we  will  assume 
that  the  ruling  of  the  court  below  was  based  in  part  at  least  upon 
tliat  ground,  especially  as  this  is  the  principal  question  which  coun- 
sel have  presented  in  their  arguments.  We  will  proceed  then  to 
inquire  as  to  whether  a  distinction  should  be  made  between  resi- 
dent and  non-resident  creditors. 

On  this  point  it  is  proper  to  say  that  there  is  nothing  in  the 
Code  to  indicate  that  there  should  bo.  On  the  other  hand,  the 
Constitution  of  the  United  States  provides  that  "  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities  of  cit- 
izens in  the  several  States."  It  is  true  that  it  has  been  sometimes 
thought  that  this  provision  does  not  apply  to  the  respective  rights 
of  resident  and  non-resident  creditors  to  the  estate  of  a  deceased 
debtor  held  under  an  ancillary  administration.  In  Hunt  v.  Fay^ 
above  cited,  the  court  said:  "There  are  some  privileges  and 
immunities  which  are  necessarily  connected  with  the  residence  of 
the  citizen,  which  cannot  be  enjoyed  by  those  residing  elsewhere, 
and  the  right  of  resorting  to  the  funds  of  a  deceased  debtor 
within  the  territorial  limits  of  a  State,  may  be  one  of  them.'* 
But  this  assertion  is  not  sustained  by  any  very  satisfactory  reason- 
ing, and  it  is  doubtful  whether  it  can  be.  In  Goodall  v.  Marshall^ 
11  N.  H.  95,  the  court  thought  that  the  constitutional  provision 
had  application  to  such  a  case. 

Without  dwelling  upon  this  question,  upon  which  we  might  not 
arrive  at  a  satisfactory  detennination,  we  may  observe  that  it  has 
been  thought  that  the  rights  of  non-resident  creditors  in  such  a 
case  may  be  placed  upon  broader  ground.  In  Dawes  v.  Heady  3 
Pick.  128,  Parker.  J.,  says:  "  We  cannot  think  that  in  any  civ- 
ilized country  advantage  ought  to  be  taken  of  the  accidental  cir- 
cumstance of  property  being  found  within  its  territory  which  may 
be  reduced  to  possession  by  the  aid  of  its  courts  and  law  to 
sequester  the  whole  for  the  use  of  its  own  subjects  or  citizens,  and  ^ 
where  it  shall  be  known  that  all  the  estate  and  effects  of   the        m 
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deceased  are  insufficient  to  pay  his  just  debts.  Such  a  doctrine 
would  be  derogatory  to  the  character  of  any  government."  In 
Goodall  V.  Marshall,  above  cited,  Parker,  J.,  says:  "If  the  cred- 
itors of  the  domicile  may  pursue  the  property  of  the  debtor  in  his 
life-time  in  another  government,  equally  with  the  citizens  of  the 
government  where  the  property  is  situated,  no  sound  reason  sug- 
gests itself  why  they  should  be  debarred  of  a  remedy,  and  the 
property  be  appropriated  exclusively,  or  m  the  first  place,  to  the 
satisfaction  of  the  creditors  in  the  latter  government  on  his  decease. 
Even  if,  by  permitting  them  to  come  in,  the  property  may  be 
insufficient  to  pay  all,  and  the  creditors  in  the  government  where 
the  property  is  situated  be  thereby  compelled  to  resort  to  the  prin- 
cipal administration  where  the  debtor  had  his  domicile,  or  to  lose 
their  debts  or  a  portion  of  them,  this  result  is  not  other  than  might 
have  been  attained  in  the  life-time  of  the  debtor  by  his  withdrawal 
of  the  property  from  their  jurisdiction." 

In  Kent's  Com.,  2d  vol.,  434,  it  is  said:  *'The  intimation  has 
been  strong  that  such  an  auxiliary  administrator,  in  case  of  a 
solvent  estate,  was  bound  to  apply  the  assets  found  hero  to  pay 
debts  due  here,  and  that  it  would  be  a  useless  and  unreasonable 
courtesy  to  send  the  assets  abroad  and  the  resident  claimant  after 
them.  But  if  the  estate  was  insolvent,  the  question  became  more 
difficult.  The  assets  ought  not  to  be  sequestered  for  the  exclu- 
sive benefit  of  onr  own  citizens." 

Upon  principle  and  authority  we  have  come'  to  the  conclu- 
sion that  non-rosident  creditors  have  the  right  to  prove  their 
claims  under  an  ancillary  administration.  How  distribution 
should  be  made  is  a  different  and  more  difficult  question.  If 
the  assets  in  the  hands  of  the  principal  administrator  are  suffi- 
cient to  pay  all  the  claims  allowed  in  the  forum  of  the  principal 
administration,  and  the  assets  in  the  hands  of  the  ancillary  admin- 
istrator  are  sufficient  to  pay  all  the  claims  which  have  been  allowed 
in  the  forum  of  the  ancillary  administration,  no  difficulty  can  of 
course  arise.  If  the  ancillary  estate  is  solvent,  we  think  that  the 
ancillary  administrator  may  proceed  to  pay  the  claims  against  that 
estate  in  full,  unless  it  is  shown  in  the  forum  of  the  ancillary 
administration  that  the  principal  estate  is  insolvent.  What  should 
then  be  done,  it  is  not  necessary  for  us  now  to  determine.  In 
Datoes  v.  Heady  above  cited,  it  is  said  :  "  The  proper  course  would 
undoubtedly  bo  to  retain  the  funds  for  a  2)ro  rata  distribution 
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according  to  the  laws  of  our  State,  among  the  citizens  thereoi^ 
having  regard  to  all  the  assets  either  in  the  hands  of  the  principal 
administrator,  or  of  the  administrator  here,  and  having  regard  also 
to  the  whole  debts  which,  by  the  laws  of  either  country,  are  pay- 
able out  of  those  assets/'  We  can  but  express  a  doubt  whether 
that  rule  would  not  be  found  in  practice  to  involve  too  great  com- 
plications and  delay.  But  the  case  which  we  have  before  us  is  one 
where  the  ancillary  estate  is  insolvent  (or  will  be  if  the  plaintiffs' 
claim  is  allowed,  as  we  hold  it  should  be),  and  there  is  no  evidence 
Xis  to  whether  the  principal  estate  is  solvent  or  insolvent.  If  it  is 
solvent,  it  is  clear  that  the  plaintiffs  whose  claim  has  been  allowed 
against  it  should  receive  their  payment  from  it.  But  if  it  is  insolv- 
ent, and  cannot  pay  as  large  a  percentage  as  the  ancillary  estate 
could  pay,  if  no  claims  were  allowed  against  it  except  those  which 
are  allowed  against  it  alone,  then  the  plaintiffs  would  be  entitled 
to  share  in  the  ancillary  estate  ;  and  inasmuch  as  this  may  happen, 
we  hold  that  the  Circuit  Court  erred  in  disallowing  their  claim. 
But  justice  would  seem  to  require  that  they  should  not  in  the 
aggregate  receive  a  larger  percentage  than  those  whose  claims  have 
been  allowed  against  the  ancillary  estate  alone.  Whether  they 
should  be  postponed  in  respect  to  all  payments  by  the  ancillary 
administrator  until  they  have  exhausted  their  claim  upon  the  prin- 
cipal estate,  is  a  question  not  necessarily  raised  by  the  record,  and 
we  forbear  expressing  an  opinion  upon  it. 

Reversed. 


State  v.  Mizkbe. 

(46  lowm  248.) 

School  —  Right  of  master  to  chastise  pnpUs. 

A  school  teacher  has  the  right,  when  neceseary  to  maintain  discipline,  mode* 
rate! J  to  chastise  his  pupils ;  and  this  right  is  not  affected  by  the  fact  that 
a  pupil,  voluntarily  in  the  school,  is  of  lawful  age  and  therefore  not  entitled 
to  attend  the  school.* 

*The  right  of  a  teacher  to  chastise,  in  moderation,  a  disorderly  pupil  is  very 
generaUy  recognized.  Fftegerald  v.  Nortftcote,  4  F.  &  F.  666;  Stale  v.  Pender- 
grass,  2  Dev.  &  Bat.  865;  2  Kent,  205;  1  Black.  Com.  453;  Cooper  v.  McJunkiih 
4  Ind.  290;  Starr  v.  Liftchild,  40  Barb.  541. 
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INFORMATION  for  assault  and  battery  which  was  tried  before 
a  justice  of  the  peace  and  resulted  in  a  conviction.  Tho 
defendant  then  appealed  to  the  District  Gourt^  where  the  cause  was 
tried  before  a  jury,  and  he  was  again  convicted. 

The  defendant  was  fined  in  the  sum  of  ten  dollars,  and  judg- 
me^it  was  entered  against  him  therefor,  and  for  the  cost6  of  the 
prosecution.    Defendant  appeals. 

Stilwell  S  Baker  and  A.  M,  May,  for  appellant. 

M,  E,  Cutis,  Attorney-General,  for  State. 

Day,  J.  The  prosecuting  witness,  Ida  Brumer,  in  substance 
testified  that  the  defendant  taught  a  district  school  in  Bossville, 
and  that  she  commenced  attending  his  school  in  the  forepart  of 
November,  1874.  That,  on  the  22d  day  of  December,  1874,  whilst 
she  was  a  pupil  in  defendant's  school,  defendant  whipped  her,  in  a 
manner  which,  from  her  testimony,  appears  to  be  unreasonable  and 
immoderate.  She  further  testified  that,  at  the  time  she  commenced 
going  to  school,  which  was  about  the  10th  day  of  November,  she 
told  the  defendant  she  was  twenty  years  of  age,  and  that,  in  fact, 
she  was  twenty-one  years  of  age  on  the  25th  day  of  that  month. 

No  testimony  was  introduced  on  the  part  of  the  State  but  that 
of  the  prosecuting  witness.  The  State  having  rested,  the  defend- 
ant made  the  following  admissions  and  offer,  to  wit:  ^^It  is 
hereby  conceded  by  the  defendant  that  he  whipped  Ida  Brumer,  at 
the  time  and  place  alleged  in  the  information,  and  that  he  is  guilty 
of  an  assault  and  battery,  unless  he  can  show,  as  he  offers  to  do, 
that  such  whipping  was  reasonable  chastisement  of  said  Ida 
Brumer,  in  the  school,  as  his  pupil,  for  misconduct  in  school. 
Defendant  further  concedes  that  said  Ida  Brumer,  at  the  time  of 
such  whipping,  had  attained  her  majority.'*  Thereupon  the  court 
refused  to  allow  the  defendant  to  prove  that  the  alleged  whipping 
was  reasonable  chastisement  of  said  Ida  Brumer  in  school,  as  his 
pupil,  for  misconduct  in  school,  holding  that,  as  it  was  conceded 
that  Ida  Brumer  had  attained  her  majority  at  the  time  of  the 
whipping,  the  facts  which  the  defendant  offered  to  prove  consti- 
tuted no  defense.  To  this  ruling  the  defendant  excepted.  No 
further  evidence  being  introduced,  the  court  instructed  the  jury  as 
follows:  " If  you  find  from  the  evidence  that  the  defendant  com* 
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mitted  an  assault  and  battery  upon  the  prosecutrix^  and  you 
further  find  from  the  evidence  that  at  the  time  of  the  assault  the 
prosecutrix  had  attained  the  age  of  twenty-one  years,  you  are 
instructed  that  the  defendant  had  not  the  lawful  right  to  make 
the  assault  and  battery  as  a  punishment  for  disobedience  of  the 
orders  of  the  teacher  or  of  the  rules  of  the  school"  The  defendant 
excepted  to  this  instruction. 

The  court  seems  to  have  recognized  the  general  doctrine  that  a 
teacher  may,  for  £ho  maintenance  of  his  authority  and  the  enforce- 
ment of  discipline,  legally  inflict  reasonable  chastisement  upon  a 
pupil.  Whilst  the  authorities  upon  the  subject  are  not  numerous, 
there  can,  it  seems  to  us,  be  no  doubt  of  the  existence  of  this  right. 
In  3  Oreenleaf  on  Evidence,  section  63^  it  is  said  the  crimi- 
nality of  a  charge  of  assault  and  battery  may  be  disproved  by  evi- 
dence showing  that  the  act  was  lawful ;  as,  if  a  parent  in  a  reason- 
able manner  corrects  his  child,  or  a  school  master  his  scholar.  See 
Lander  v.  Seaver,  32  Verm.  114  ;  CommonweaUh  v.  Randall,  4 
Gray,  36. 

The  court  denied  the  right  of  the  defendant  in  this  case  to  inflict 
corporal  punishment  to  any  extent  upon  the  prosecuting  witness, 
because  she  was  twenty-one  years  of  age.  A  parent  may  lawfully 
correct  his  child,  being  under  age,  in  a  reasonable  manner.  1 
Black.  463 ;  2  Kent's  Com.  203.  If  the  court  intended  to 
deny  the  right  of  the  defendant  to  chastise  the  prosecuting 
witness  because  the  same  limitation  is  imposed  upon  a  teacher 
as  upon  a  parent,  the  right  to  inflict  corporal  punishment 
should,  in  this  case,  have  been  denied  upon  reaching  the  age  of 
eighteen,  for  then  the  prosecutingVitness  attained  her  majority. 
Code,  2237.  Schools  are  provided  for  the  instruction  of  youth 
between  the  ages  of  five  and  twenty-one  years.  Code,  §  1727.  If 
the  right  of  a  teacher  to  inflict  corporal  punishment  is  correlative 
simply  with  the  right  of  a  parent,  it  follows  that  in  every  school 
there  may  be  a  privileged  class  of  young  ladies,  between  the  ages 
of  eighteen  and  twenty-one  years,  entitled  to  all  the  privileges  of 
the  school,  but  not  subject  to  the  same  discipline  and  authority  as 
the  other  pupils.  It  Is  quite  apparent  that  such  a  condition  of 
things  might  destroy  the  authority  of  the  teacher  and  be  utterly 
subversive  of  good  order.  But,  as  the  court  fixed  the  age  of  twen- 
ty-one years,  it  is  probable  that  he  had  in  view,  not  any  analogy  ' 
between  teacher  and  parent,  but  the  ages  of  those  who  might  law- 
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fully  attend  school.     Only  youths  between  the  ages  of  fire  and 
twenty-one  years  are,  of  right,  entitled  to  attend  the  public  schools. 

But,  if  a  child  a  few  months  younger  than  five  years  should,  by 
misrepresenting  his  age,  or  by  mere  sufferance,  be  allowed  to  attend 
school  and  enjoy  its  pnvileges  and  advantages,  would  a  teacher  be 
liable  to  a  prosecution  for  assault  and  battery,  if  he  should  inflict 
reasonable  and  moderate  chastisement  upon  such  pupil  for  conduce 
tending  to  destroy  the  order  of  the  school  and  lessen  the  means  of 
imparting  instruction  to  others  ?  Manifestly,  it  seems  to  us,  he 
would  not.  And,  if  a  person  a  few  months  more  than  twenty-one 
years  of  age  should,  by  the  like  sufferance  or  misrepresentation,  be 
allowed  to  become  a  pupil  in  a  school,  upon  what  principle  could 
such  person  claim  all  the  privileges  and  advantages  which  belong 
only  to  persons  under  the  age  of  twenty-one  years,  and  at  the  same 
time  be  granted  immunity  from  the  reasonable  corporal  inflictions 
which  may  legally  be  imposed  upon  a  person  under  twenty-one 
years  of  age  ?  A  person  over  twenty- one  years  of  age  becomes  a 
pupil  only  of  his  own  voluntary  act.  If  he  does  so,  and  thus  of  his 
own  will  creates  the  relation  of  teacher  and  pupil,  and  claims  privi- 
leges  and  advantages  belonging  only  to  those  under  age,  he  thereby 
waives  any  privilege  which  his  age  confers.  These  views  are  fully 
sustained  by  the  case  of  Stevens  v.  Fasseti,  27  Me.  266.  In  this 
case,  on  page  287,  the  court  say  :  *'  But  it  is  insisted  that,  if  such 
is  the  authority  of  the  teacher  over  one  who  is  in  legal  con- 
templation a  scholar,  the  same  cannot  apply  to  the  case  of  one  who 
has  no  right  to  attend  the  school  as  a  pupil.  It  is  not  necessary  to 
settle  the  question  whether  one  living  in  the  district  and  not  being 
between  the  ages  of  four  and  twenty-one  years  can,  with  propriety, 
require  the  instruction  of  town  schools.  If  such  does  present  him- 
self as  a  pupil,  is  received  and  instructed  by  the  master,  he  cannot 
claim  the  privilege,  and  receive  it,  and  at  the  same  time  be  subject 
to  none  of  the  duties  incident  to  a  scholar.  If  disobedient,  he  is 
not  exempt  from  the  liability  to  punishment,  so  long  as  he  is  treated 
as  having  the  character  which  he  assumes.  He  cannot  plead  his 
own  voluntary  act,  and  insist  that  it  is  illegal,  as  an  excuse  for 
creating  disturbances,  and  escape  consequences  which  would  attach 
to  him  either  as  a  refractory,  incorrigible  scholar,  or  as  one  who 
persists  in  interrupting  the  ordinary  business  of  the  school." 

The  prosecuting  witness  in  this  case,  although  within  fifteen 
days  of  being  twenty-one  years  old,  told  the  defendant  that  she  was 
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twenty  years  of  age.  This  could  have  been  done  for  no  other  pur- 
pose but  that  of  deceiving  the  defendant  as  to  her  age,  and  secur- 
ing privileges  and  advantages  to  which  the  law  did  not  entitle  her. 
She  voluntarily  assumed  the  position  of  pupil,  claimed  its  rights, 
and  took  upon  herself  its  duties,  and  she  thereby  conferred  upon 
her  teacher  his  correlative  rights  and  duties.  The  court  should 
have  permitted  the  defendant  to  prove  that  the  whipping  was  a 
reasonable  chastisement  of  the  prosecuting  witness,  as  his  pupil, 
for  misconduct  in  school,  and  should  have  left  to  the  jury  to  deter- 
mine whether  or  not  the  whipping  was,  under  all  the  circumstances, 
reasonable. 

In  rejecting  the  testimony  offered,  and  in  giving  the  instruction 
complained  of,  the  court  erred. 

Reversed. 


Council  Bluffs  v.  Kansas,  St.  Joseph   &  Council  Bluffs 

Eaileoad  Company. 

(46  Iowa,  838.) 

QmtUHUional  lato — Regulation  of  commerce —  Statute  requiring  raUroada  to 

transfer  freight  and  passengers . 

A  State  statute  required  railroads  connectiug  with  railroads  outside  the  State 
to  transfer  freight  and  passengers  at  a  point  within  the  State.  Heldy  void 
as  in  conflict  with  the  Constitution  of  the  United  States,  giving  to  Congress 
the  power  to  regulate  commerce  among  the  States. 

ACTION  by  the  city  of  Council  Bluffs  to  enjoin  the  railroad 
from  delivering  to,  or  receiving  from,  the  Union  Pacific 
Bailroad  Company  any  passengers  or  freight  at  any  other  point 
than  at  the  terminus  of  defendant's  road  within  the  city  of  Coun- 
cil Bluffs ;  also  from  making  any  transfers  of  freight  or  passengers 
to  or  with  any  other  railroad  at  any  other  place  than  in  Iowa  at  or 
near  the  terminus  of  its  road  in  the  city  of  Council  Bluffs. 

By  a  statute  of  Iowa  (ch.  6,  Laws  1872)  all  railroad  companies 
chartered  by  the  State,  operating  a  line  of  road  terminating  in  or 
near  Council  Bluffs,  and  making  connection  with  any  railroad 
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extending  to  the  boundary  of  the  State,  or  to  a  point  within  the 
State,  were  prohibited  from  making  transfers  of  freight  or  passefi- 
gel's  with  such  road  at  any  point,  except  within  the  State  of  Iowa 
The  object  of  this  statute,  said  Adams,  J.,  in  his  opinion  on  a 
rehearing  of  the  case,  *^  seems  to  be  to  prevent  transfers  at  Omaha 
between  the  defendant  and  the  Union  Pacific  Railroad  Company." 

The  said  act  further  prohibited  the  defendant  from  violating  an 
ordinance  of  the  city  of  Council  Bluffs,  wherein  the  defendant 
was  granted  privilege  to  lay  its  track  in  said  city,  upon  condition 
that  said  defendant  would  transfer  its  freight  and  passengers  within 
the  city  limits. 

The  plaintiff  alleged  that  in  violation  of  the  said  act  and  of  the 
said  ordinance  and  the  contract  existing  between  the  parties  by 
virtue  of  said  ordinance,  the  defendant  transferred  its  freight  and 
passengers  beyond  the  limits  of  the  city  and  State,  and  within 
Omaha,  in  the  State  of  Nebraska. 

The  defendant  answered  the  petition  by  setting  up,  among  other 
things,  that  the  terminus  of  its  road  is  within  the  city  of  Ooancil 
Bluffs,  where  it  connects  within  the  Union  Pacific  Railroad,  at  a 
point  known  as  the  Union  Pacific  Transfer  Grounds.  It  denied 
the  alleged  agreement,  claimed  under  the  city  ordinance,  that  it 
was  to  transfer  its  passengers  and  freight  as  alleged  in  the  petition, 
and  alleged  that  no  contract  on  that  subject  is  embodied  in  the 
ordinance  which  became  binding  upon  acceptance  by  defendant  of 
its  terms  and  conditions;  that  under  the  laws  of  the  State  it  had 
the  right  to  construct  its  road  upon  the  streets  occupied  by  it 
without  the  consent  or  action  of  the  city  as  shown  by  the  ordinance. 

The  answer  further  denied  that  the  defendant  transfers  pas- 
sengers, freight,  or  express  matter,  as  alleged,  to  the  Union  Pacific 
Railroad,  or  to  any  other  railroad  at  Omaha,  and  runs  its  trains  to 
that  city.    The  other  averments  of  the  answer  need  not  be  stated. 

On  the  19th  day  of  October,  1874,  plaintiff  moved  for  a  tempo- 
rary injunction,  as  prayed  for  in  the  petition.  The  motion  was 
supported  by  affidavits,  and  resisted  by  counter-affidavits.  On  the 
22d  day  of  the  same  month  the  writ  was  allowed.  Prom  this  order 
defendant  appeals  to  this  court. 

Sapp  <&  Lyman,  for  appellant 

Montgomery  S  Scott,  James,  Aylesworth  d  Myfister  and  0.  A. 

Hdhnes,  city  attorney,  for  appellee. 
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MiLLEK,  C.  J.  I.  The  evidence  submitted  to  the  circuit  court 
establishes  the  fact  that  passenger  and  express  cars  used  upon 
appellant^s  road  were,  prior  to  the  allowance  of  the  injunction,  in 
the  westward-bound  trains  run  across  the  river  to  Omaha,  without 
any  transfer  of  their  burdens  being  made  at  the  western  terminus 
of  appellant's  road  at  Council  Bluffs.  Its  eastward  bound  trains 
of  passenger  and  express  cars  received  their  passengers  and  express 
matter  at  Omaha,  and  there  was  no  change  of  cars  at  the  western 
terminus  of  appellant's  road  in  Council  Bluffs.  The  cars  of 
defendant  were  drawn  to  and  from  the  terminus  of  its  road  over 
the  bridge  spanning  the  Missouri  river  by  the  engines  of  the  Union 
Pacific  Bailroad  Company,  or  by  the  engines  of  a  transfer  com- 
pany, whose  business,  it  appears,  is  to  transfer  passengers,  freight 
and  cars  from  the  transfer  grounds  in  Council  Bluffs  across  the 
bridge  to  the  depot  of  the  Union  Pacific  Bailroad  in  Omaha.  Both 
the  petition  and  answer  state  the  eastern  terminus  of  the  Union 
Pacific  Railroad  to  be  within  the  corporate  limits  of  Council 
Bluffs,  at  a  point  known  as  the  "  Union  Pacific  Transfer  Grounds," 
which  is  also  the  western  terminus  of  appellant's  railroad.  From 
this  point  to  the  depot  of  tlie  Union  Pacific  Bailroad  in  Omaha, 
the  cars  of  defendant  with  their  burdens  were  transported  across 
the  bridge  as  above  stated.  It  thus  appears  that  the  passengers 
and  express  matter  transported  by  the  defendant  were  not  trans- 
ferred from  and  to  its  cars  at  Council  Bhiffs,  but  were  carried  in 
the  cars  of  defendant  to  and  from  Omaha.  The  plaintiff  insists 
that  tlie  acts  of  the  defendant  in  permitting  its  cars  to  be  thus 
drawn  to  and  from  Omaha  as  above  stated  are  in  violation  of  the 
provision  of  chapter  6  of  the  Laws  of  the  Fourteenth  General 
Assembly,  prescribing  '*the  duties  of  raih'oad  companies  having 
terviini  at  or  near  Council  Bluffs,"  and  also  in  violation  of  an 
alleged  contract  between  the  plaintiff  and  tlie  defendant  by  virtue 
of  the  ordinance  of  the  city  granting  tlio  right  away  for  its  road 
upon  certain  streets  and  its  occnpaiicy  thereof  under  the  ordi- 
nance. On  the  other  hand,  the  defendant  maintains  that  the 
statute  referred  to  is  in  conflict  with  tlie  Constitution  of  the 
United  States,  inasmuch  as  the  State  thereby  attempts  to  regulate, 
interfere  with  and  control  commerce  among  the  States,  and  that 
the  city  ordinance  imposes  no  obligation  on  defendant,  in  the 
nature  of  a  contract,  to  transfer  passengers  and  freights  within  m 

the  city,  as  it  possessed  the  right,  under  the  laws  of  the  State,  to 


776 lOVA, ^ 

Council  Blufb  v.  Kansas,  St.  Joseph  &  Ck)uncil  Bluffs  Railroad  Companj. 

occupy  and  use  such  streets  with  its  railroad,  without  the  assent  of 
the  city  and  free  from  the  restrictions  and  conditions  imposed  by 
the  ordinance.  The  case  is  thus  made  to  present  questions  involv- 
ing the  validity  of  the  statute  of  the  State  above  mentioned,  and 
the  effect  of  the  city  ordinance^  which,  it  is  claimed  by  plaintiff,  is 
violated  by  the  acts  complained  of  in  the  petition.  We  will  pro- 
ceed to  the  consideration  of  these  questions. 

The  first  three  sections  of  the  statute  in  question  prescribe  the 
duty  of  the  railroad  corporations  contemplated  therein.  The  first 
section  applies  to  railroad  companies  incorporated  under  the  laws  of 
the  State,  roads  which  operate  their  lines  in  this  State  terminating 
at  or  near  Council  Bluffs  and  making  connection  there  with  any  rail- 
road extending  to  a  point  on  the  boundary  or  within  the  State  of 
Iowa;  the  second  applies  also  to  railroad  corporations  not  organized 
under  the  laws  of  this  State,  which  have  constructed  railroads  termi- 
nating within  the  State,  **  or  which  have  authority  to  bridge  or  ferry 
the  Missouri  river,  for  the  purpose  of  having  continuous  lines  of 
their  road,  and  for  connecting  with  other  railroads  of  the  State  of 
Iowa."  Those  corporations  contemplated  in  the  third  section  are 
all  such  as  have  made  or  shall  hereafter  make  '^  any  contract  with 
any  municipal  corporation  in  this  State."  The  corporations  contem- 
plated in  the  first  section  are  prohibited  therein  ''  from  making 
any  transfer  of  freight,  passengers  or  express  matter  to  or  with  any 
other  railroad  company  either  by  delivering  or  receiving  the  same, 
at  any  other  place  than  in  the  State  of  Iowa,"  at  the  point  where 
the  connecting  railroads  terminate.  The  second  section  imposes 
a  like  prohibition  upon  the  contemplated  railroads  therein,  and 
requires  them  to  erect  and  maintain,  at  the  point  of  termination 
of  their  respective  roads,  within  the  limits  of  this  State,  all  depots, 
stations  and  other  buildings  necessary  for  the  transfer  required  by 
the  statute,  within  the  State.  The  third  section  prohibits  the  cor- 
porations referred  to  from  violating  any  contract  made  with  a 
municipal  corporation  of  the  State,  and  requires  them  to  perform 
specifically  the  obligations  imposed  by  such  contract 

The  statute,  as  plainly  appears  from  its  language  and  as  dis- 
closed by  its  history,  as  well  as  the  public  history  of  the  contro- 
versy concerning  the  true  point  of  the  eastern  terminus  of  the 
Union  Pacific  Bailroad,  is  intended  to  compel  the  corporations 
whose  railroads  terminate  at  Council  Bluffs  to  make  all  transfers 
with  connecting  lines  inside  that  city. 
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It  may  be  well  first  to  inquire  as  to  what  are  the  acts  prohibited 
and  required  by  the  statute — what  is  the  meaning  of  the  language, 
**  transfer  of  freight,  passengers  or  express  matter/'  used  in  the 
statute  to  express  the  acts  required  to  be  done  within  the  city  of 
Gouncil  BluSs?  There  is  little  difficulty  in  answering  this  ques- 
tion, for  the  language  to  be  interpreted  is  of  frequent  use  and  well 
understood  when  applied  to  the  carrying  business  of  the  country* 
It  expresses  the  act  of  r^mmn^  freight,  passengers  and  express  mat- 
ter, and,  in  the  connection  in  which  it  occurs  in  the  statute,  implies 
the  removal  of  these  subjects  of  transportation  from  the  custody 
of  one  common  carrier  to  that  of  another  —  from  one  railroad  to 
another — ^for  the  purpose  of  completing  their  transportation  to  the 
place  of  destination.  This  may  be,  and  is  usually  done  by  railroad 
companies  in  the  prosecution  of  their  business  in  two  different 
ways/  In  the  one  case,  passengers  and  freight  are  removed  from 
the  cars  of  one  company  to  those  of  another  at  the  point  of  con- 
nection, and  in  the  other,  the  cars  themselves,  with  their  burdens 
of  passengers  and  freight,  are  transferred  to  and  upon  the  connect- 
ing road,  and  the  subjects  of  transportation  are  thus  carried  to  or 
toward  their  places  of  destination.  In  the  case  before  us  the  course 
last  indicated  was  pursued  by  the  defendant,  which  constitutes  the 
ground  of  complaint  on  the  part  of  the  plaintiff.  It  must  be 
understood  that  our  conclusions  as  to  the  law  of  the  case  are  based 
upon  the  state  of  facts  as  established  by  the  pleadings  and  evi- 
dence, namely,  that  the  cars  of  the  defendant  with  their  burdens 
have  been  and  are  being  transferred  at  Council  Bluffs,  the  ter- 
minus of  its  road,  to  another  railroad  and  upon  it  drawn  to  Omaha, 
where  they  are  discharged  of  their  contents,  and  after  being  loaded 
with  eastern-bound  passengers  and  freight  are  returned  to  the 
defendant's  road.  Transfers  of  passengers  and  freight  from  and  to 
the  cars  of  the  defendant,  from  and  to  other  railroads  in  the  man- 
ner of  transfer  first  above  indicated  are  made  at  Omaha  instead  of 
Council  Bluffs.  We  have  then  the  case  of  two  transfers,  one  of 
cars  and  their  burdens  from  defendant's  railroad  to  the  Union 
Pacific  railroad  at  Council  Bluffs,  the  other  of  passengers  and 
freight,  by  change  of  cars  at  Omaha.  The  plaintiff  insists  that  the 
prosecution  of  the  defendant's  business  in  this  manner  is  in  viola- 
tion of  the  statute  of  the  State  above  referred  to.  That  the  stat- 
ute was  intended  to  prohibit  such  transfers  there  is  no  room  for 
doubt. 

Vol.  XXIV.  —  98 
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It  becomes  our  duty  now  to  determine  whether  this  statute  is  in 
conflict  with  the  Constitution  of  the  United  States.  In  order  to 
do  this,  we  must  iirst  inquire  into  and  determine,  as  a  matter  of 
fact,  the  effect  of  the  enforcement  of  the  statute  upon  the  busi- 
ness of  defendant  in  the  transportation  of  passengers  and  freight 
It  would  necessitate  the  breaking  of  bulk  of  all  freights  and  the 
change  of  all  cars  for  passengers,  transported  by  the  defendant,  at 
Council  Bluffs,  in  cases  where  bulk  is  broken  or  change  of  cars  is 
made  between  the  place  of  receipt  by  the  carrier  and  the  place  of 
destination,  where  that  was  beyond  the  western  terminus  of 
defendant's  roai  It  would  prohibit  the  running  of  a  car-load  of 
merchandise  carried  over  defendant's  road  across  to  Omaha, although 
consigned  there.  The  car  would  have  to  be  unloaded,  the  goods 
removed  from  the  car  in  Council  Bluffs,  and  there  re-loaded  on  a 
car  upon  the  Union  Pacific  railroad  in  order  to  be  carried  over  to 
Omaha.  So,  also,  freight  transported  from  Omaha  eastward  over 
defendant's  road  could  not  be  the7:e  received  into  the  cars  of  defend- 
ant, but  would  have  to  be  carried  across  the  river  to  Council  Bin  lis 
and  there  transferred  into  defendant's  cars. 

As  we  understand  the  record,  the  fact  is  disclosed  that  in  the 
changes  of  cars  made  at  Omaha,  of  which  plaintiff  complains  in 
the  petition,  the  destination  of  the  passengers  and  freight  was 
either  west  of  that  city  or  east  of  Council  Bluffs  depending  upon 
the  direction  in  which  the  train  was  moving.  If  the  statute 
should  be  enforced  an  additional  change  or  transfer  of  cars  would 
be  required  at  Council  Bluffs.  This  would  cause  delay  and  impose 
expense,  thus  interposing  an  obstacle  to  the  free  and  speedy  trans- 
portation of  commerce  among  the  States  seeking  that  channel  of 
communication. 

It  follows  from  these  considerations  that  the  statute  in  question 
is  an  attempt  to  impose  regulations  and  restrictions  which  oper- 
ate to  embarrass  and  hinder  the  free  and  speedy  transportation  of 
commerce  between  the  States. 

Tl;e  Constitution  of  the  United  States,  Art.  I,  sec.  8,  confers 
upon  Congress  the  power  **to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian  tribes.'' 
The  authority  here  granted  extends  to  all  matters  involving  sub- 
jects which  pertain  to  or  affect  commerce. 

Commerce  is  the  interchange  or  mutual  change  of  goods,  pro- 
ductions, or  property  of  any  kind,  between  nations  or  individuala 
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TraDsportation  is  the  means  by  which  commerce  is  carried  on  ; 
without  transportation  there  could  be  no  commeroe  between  nations 
or  among  the  States.  Any  regulation  of  the  transportation  of 
inter-state  commerce,  whether  it  be  upon  the  high  seas,  the  lakes, 
the  rivers,  or  upon  railroads  or  other  artificial  channels  of  com- 
munication, affecting  commerce,  operates  as  a  regulation  of  com- 
merce itself.  It  has  been  so  held  by  the  Supreme  Court  of  the 
United  States.  Reading  Railroad  Co,  v.  Pennsylvania  ( State 
Freight  Tax  Cases),  15  Wall.  232 ;  Passenger  Cases,  7  How. 
283  ;  The  State  of  Pennsylvania  v.  Wheeling  £  Belmont  Bridge  Co,, 
18  id.  421 ;  Gibbons  v.  Ogden,  9  Wheat.  1  ;  Brown  v.  TTie  State  of 
Maryland^  12  id.  419  ;  Almy  v.  The  State  of  California,  24  How. 
169. 

Taxation  upon  freights  carried  by  railroad  companies,  laws 
requiring  the  payment,  by  the  master  of  vessels,  of  a  fixed  sum  for 
each  passenger  brought  from  a  foreign  port,  those  granting  the 
exclusive  right  to  navigate  rivers  with  boats  propelled  by  steam, 
those  imposing  a  stamp  duty  upon  bills  of  lading,  and  those  author- 
izing the  building  of  bridges  over  navigable  rivers,  and  the  like, 
are  held  to  be  regulations  of  commerce. 

A  State  statute  imposing  a  tax  upon  all  persons  leaving  the 
State  by  railroads  or  stage  coaches,  and  requiring  the  corporations 
or  individuals  engaged  in  their  transportation  to  make  report  of 
the  number  of  such  persons  carried  by  them,  and  pay  the  tax  im- 
posed, was  held  to  be  in  conflict  with  the  Constitution  of  the 
United  States,  on  the  ground  that  it  imposed  an  obstacle  to  the 
free  and  unobstructed  communication  and  travel  of  the  citizens  of 
the  United  States  in  the  discharge  of  their  duties  as  such,  and  in 
the  prosecution  of  their  lawful  business  in  other  States,  and  in 
foreign  countries.   Crandall  v.  The  State  of  Nevada,  6  Wall.  35. 

It  will  be  observed  that  the  State  statutes,  which,  in  the  cases 
above  cited,  were  held  to  be  unconstitutional,  imposed  burdens 
upon  the  transportation  of  intcr-statc  commerce  by  the  levjring  of 
taxes.  The  same  principles  upon  which  these  statutes  were  held 
invalid  apply  to  statutes  creating  burdens  or  imposing  restrictions 
of  a  different  character.  Commerce  mav  suffer  no  more  from  a 
law  requiring  a  direct  tax  to  be  paid  thereon  into  the  State  treasury, 
than  from  a  regulation  under  which  charges  will  be  exacted  by 
individuals,  as  would  be  the  case  of  transferring  freight  irfom  the 
Cars  of  one  railroad  to  those  of  another  at  State  lines  when   the 
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connecting  roads  form  continuous  lines  over  which  freight  may  be 
carried  without  change  of  cars.  And  a  regulation  of  the  State 
whereby  the  most  speedy  transit  is  prevented  may  be  a  greater  bur- 
den upon  inter-state  commerce  —  a  greater  embarrassment  to  it, 
than  taxes  of  the  character  held  invalid  in  the  cases  above  cited. 
Celerity  in  the  transportation  of  passengers  and  freight  is  now 
imperatively  demanded  by  the  business  of  the  country  ;  every  im- 
pediment thereto  is  a  burden  upon  commerce.  State  statutes  pro- 
ducing such  results  are^  under  the  authorities  cited,  clearly  in 
conflict  with  the  Constitution  of  the  United  States.  Subjects  of 
legislation  of  this  character,  which  are  in  their  character  national, 
affecting  the  whole  country,  or  different  sections  of  the  country, 
and  confided  by  the  Constitution  to  the  general  government,  are 
exclusively  within  the  legislative  control  of  Congress.  Reading 
Railroad  Co,  v.  Pennsylvania,  15  Wall.  232  ;  Cooley  v.  Pori  War- 
densy  12  How.  299 ;  Gilman  v.  Philadelphia,  3  Wall.  713  ;  CrandaB 
V.  The  State  of  Nevada,  6  id.  35. 

The  State  statute  under  consideration  affects  the  commerce  of 
the  whole  country.  The  Union  Pacific  Railroad,  with  which  the 
defendant's  railroad  and  others  centering  at  Council  Bluffs  con- 
nect, is  a  great  thoroughfare  over  which  the  commerce  and  trade 
of  the  Pacific  States,  and  to  some  extent  that  of  Asia,  is  carried. 
The  defendant's  road,  and  other  roads  referred  to,  bear  to  and 
from  the  Union  Pacific  Railroad  the  commerce  and  trade  which  are 
national  in  their  character,  and  in  fact,  to  some  extent,  also  pertain  to 
foreign  nations.  If  any  regulations  resi^ecting  the  transfer  of  freight 
and  passengers  in  their  transit  from  one  State  to  another  upon  rail- 
roads, or  in  respect  to  railroads  engaged  in  the  transportation  of  the 
subjects  of  inter-state  commerce  be  necessary,  the  power  to  make  such 
regulations  is  by  the  Constitution  conferred  upon  Congress.  It  may 
do  so  by  enactments  establishing  a  uniform  system,  which  will 
have  regard  to  the  general  interest  of  the  commerce  of  the  whole 
country.  State  enactments  are  usually  designed  to  meet  local 
wants  and  demands  ;  congressional  enactments  are  such  as  are 
required  by  the  whole  country.  The  people  of  the  several  States, 
80  far  at  least  as  the  interests  of  foreign  and  inter-State  commerce 
are  concerned,  must  be  regarded  as  one  nation,  and  regulations 
affecting  these  interests  should  be  uniform  throughout  all  the 
States.  Inter-state  commerce  and  the  transportation  necessary  t» 
its  existence  are  not  local  in  their  nature,  but  affect  the  people  of 
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«11  the  States.  The  Oonstitution  of  the  United  States  has,  there- 
fore, wisely  committed  to  the  national  legislature  the  duty  of 
establishing  regulations  of  the  character  of  those  prescribed  by  the 
statute  under  consideration. 

In  our  opinion,  Congress  has  enacted  regulations  upon  this  very 
subject  which  are  in  conflict  with  this  State  statute;  this  being  so, 
the  statute  cannot  be  sustained. 

It  has  been  held  by  the  Supreme  Court  of  the  United  States  tha 
upon  certain  subjects  pertaining  to  commerce,  the  States,  in  the 
Absence  of  congressional  enactments,  may  adopt  regulations  ;  but 
when  Congress  has  assumed  to  act  upon  such  subjects,  the  State 
enactments  conflicting  therewith  cannot  be  enforced.  Crandall'V. 
The  State  of  Nevada^  6  Wall,  35 ;  Oilman  v.  Philadelphia,  3  id. 
713;  Cooley  v.  The  Board  of  Warden's,  12  How.  299. 

By  an  act  of  Congress  approved  July  1st,  1862  (12  U.  S.  Stat, 
at  Large,  496,  U.  S.  Rev.  Stat.,  p.  1022,  §  6257),  other  railroad 
•companies  are  authorized  to  connect  their  roads  with  the  Union 
Pacific  Bailroad  or  any  of  its  branches.  The  act  of  June  16, 1866 
{14  U.  S.  Stat,  at  Large,  66,  U.  S.  Rev.  Stat.,  p.  1022,  §  6258),  pro- 
vides that  "  every  railroad  company  in  the  United  States  *  • 
*  *  is  hereby  authorized  to  carry  upon  and  over  its  road, 
boats,  bridges  and  ferries,  all  passengers,  troops,  government  sup- 
plies, mails,  freight  and  property  on  their  way  from  any  State  to 
another  State,  and  to  receive  compensation  therefor,  and  to  con- 
nect with  roads  of  other  States  so  as  to  form  continuous  lines  for 
the  transportation  of  the  same  to  the  place  of  destination.''  Under 
these  statutes  the  defendant  is  authorized  to  connect  its  railroad 
with  the  Union  Pacific  Railroad  so  as  to  form  a  continuous  line 
for  the  transportation  of  passengers  and  freight  to  the  places  of 
their  destination.  The  connection  indicated  by  the  language  of 
these  acts  of  Congress  is  that  whereby  the  cars  of  one  road  may  be 
transported  over  the  other,  so  that  passengers  and  freight  may  be 
carried  as  upon  a  continuous  line  of  railway  without  change  of 
cars.  The  provision  last  quoted  expresses  this  thought  by  direct 
and  plain  language,  and  the  first  implies  the  same,  for  it  is  hardly 
probable  that  Congress  meant  no  more  by  the.  word  "  connect  *'  used 
in  the  provision  than  that  freight  and  passengers  may  be  trans- 
ferred from  the  cars  of  one  railroad  to  those  of  another.  On  the 
contrary,  it  was  intended  thai  the  cars  themselves,  with  their  bur- 
dens, should  be  transferred  from  one  road  to  another,  so  that  pas* 
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sengers  and  freights  might  be  transported  from  ocean  to  oceaa 
without  change  of  cars  or  breaking  bulk^  as  upon  one  continuous 
line  of  road.  The  purpose  of  the  statutes  is  evidently  in  the  inter- 
est of  commerce,  intended  to  promote  speedy  and  unobstructed 
transportation,  and  to  relieve  the  products  and  merchandise  of  the 
country  of  the  indirect  tax  of  breaking  bulk  and  reshipping  at  the 
various  railroad  termini  when  being  transported  by  rail.  Nothing 
tends  more  effectually  to  produce  these  results  than  continuous 
lines  for  the  carriage  of  commerce.  The  delay,  expense  and  loss 
attending  the  breaking  of  bulk  and  reshipment  is  a  serious  embar- 
rassment and  impediment  to  commerce.  These  congressional 
enactments,  under  the  interpretation  given  them,  tend  to  remedy 
these  evils;  any  other  interpretation  would  destroy  their  force  and 
defeat  their  evident  purpose.   * 

Under  tliese  laws  the  defendant  is  authorized  to  make  connec- 
tion at  Council  Bluffs,  whereby  its  cars  may  be  transported  with 
their  burdens  upon  the  Union  Pacific  Railroad,  or  any  other  rail- 
road, so  as  to  form  a  continuous  line,  and  to  receive  and  transport 
over  defendant's  road  the  cars  of  other  connecting  roads.  This  is 
just  what  the  plaintiff  complains  of  and  alleges  to  be  in  conflict 
with  the  statute  of  the  State.  But  as  that  statute  is  in  conflict 
with  the  Constitution  and  laws  of  the  United  States,  it  cannot  be 
supported  as  a  valid  law,  and  confers  no  right  entitling  the  plain- 
tiff to  the  relief  it  has  demanded. 

It  is  insisted  by  appellee  that  the  State  statute  simply  provides 
the  place  of  transfer,  when  transfers  are  made  by  the  defendant ; 
that,  as  shown  by  the  evidence  in  the  case,  transfers  are  made 
upon  the  Union  Pacific  Bailroad  at  Omaha,  where  freight  and 
passengers  are  removed  from  and  to  defendant's  cars,  to  and  from 
those  of  other  railroad  companies.  It  is  insisted  that  this  transfer 
should  be  made  at  the  terminus  of  defendant's  road,  and  that  the 
State  may  rightfully  compel  it.  We  have  seen  that  defendant  has 
the  right  to  connect  with  the  Union  Pacific  Bailroad,  to  transfer 
to  and  receive  from  it  cars  with  their  burdens.  When  the  cars  of 
the  defendant  are  lawfully  received  by  the  Union  Pacific  Bailroad 
Company,  there  is  no  authority  possessed  by  the  State  to  prescribe 
that  after  such  cars  have  been  transported  out  of  the  State  upon 
that  road  the  freight  and  passengers  contained  therein  shall  not  be 
transferred  to  other  cars  at  any  point  before  reaching  their  desti- 
nation.   Neither  does  the  State  possess  authority  to  prohibit  tho 
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defendant  from  receiving  cars  from  the  Union  Pacific  railroad, 
wherever  their  burdens  may  have  been  put  into  them. 

If  Iowa  may,  by  law,  require  that  bulk  of  cargoes  transported 
upon  the  railroads  of  the  State  shall  be  broken  ;  that  passengers 
and  freight  shall  be  transferred  from  and  to  the  cars  of  such  roads 
at  their  termini,  to  and  from  the  cars  of  other  connecting  roads, 
and  that  cars  with  their  contents  shall  not  be  hauled  or  transported 
over  the  said  roads  in  Iowa,  which  are  transported  from  the  roads 
of  other  iStates,  laws  of  the  same  character  may  be  made  by  each 
of  the  States  of  the  Union.  If  such  powers  were  possessed  by  the 
States,  and  exercised  by  them,  we  would  in  vain  hope  for  continu- 
ous lines  of  transportation,  a  thing  of  the  liighest  importance  to 
all  the  people  of  the  Union,  and  of  the  utmost  importance  to  the 
people  of  Iowa,  whose  agricultural  productions,  the  great  source 
of  our  wealth,  find  a  market  through  channels  of  transportation 
wholly  within  the  borders  of  sister  States.  The  commodities  of 
trade  which  are  brought  here  from  other  States  are  carried  upon 
the  same  railroads  and  rivers  that  bear  our  productions  to  market 
The  principle  upon  which  the  statute  in  question  is  attempted  to 
be  sustained  would  afford  support  for  legislation  by  other  States 
which  would  embarrass  the  commerce  of  this  State  by  imposing 
upon  it  unlimited  burdens.  These  thoughts  commend  the  wisdom 
of  the  constitutional  restriction  upon  the  exercise  of  such  powers 
by  the  individual  States  of  the  Union. 

We  fully  recognize  the  well-settled  doctrine  that  the  State,  by 
virtue  of  its  police  power,  may  enact  all  such  laws  as  may  be  nec- 
essary or  proper  to  protect  its  citizens  in  their  persons,  health  and 
property,  to  guard  them  against  frauds,  impositions  and  oppres- 
sions, even  where  such  laws  may  in  some  respects  affect  persons  or 
corporations  engaged  in  the  transportation  of  foreign  or  inter- 
state commerce,  such  as  quarantine  and  health  laws,  all  laws  to 
prevent  the  commission  of  felonies,  misdemeanors,  or  other 
breaches  of  the  peace,  etc.  The  Mayor y  etc.,  of  New  York  v.  Mihi^ 
11  Pet.  102 ;  Oxhbons  v.  Ogdon,  9  Wheat.  1 ;  License  Oases,  6  How. 
504 ;  Brown  v.  Maryland,  12  Wheat.  419 ;  Passenger  Cases,  7  How. 
283 ;  Fuller  v.  The  0.  £  iV.  W.  By.  Oo.,  31  Iowa,  187.  The  views 
we  have  expressed  in  respect  to  the  validity  of  the  statute  under  con- 
sideration are  in  no  respect  inconsistent  with  the  doctrine  above 
referred  to.  The  act  is  not  in  the  nature  of  a  police  regulation, 
nor  confined  within  the  exercise  of  the  police  power  of  the  State. 
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We  do  not  hold  that  the  Greneral  Assembly  would  not  haye  the 
power  to  pass  laws  regulating  the  time  or  manner  of  making  trans- 
fers of  the  subjects  of  commerce  transported  by  railroad  carriagB 
from  and  to  points  wholly  within  the  State.  But  this  is  not  the 
character  of  the  act  under  consideration.  As  we  have  already 
seen,  it  would,  if  giyen  effect^  operate  directly  upon  inter-state 
commerce,  creating  burdens  upon  it  of  a  character  which  have  fre- 
quently been  held  to  be  beyond  the  power  of  the  States  to  impoee. 

The  act  also,  by  its  terms,  claims  to  regulate  commerce  both 
within  and  without  the  State  by  requiring  transfers  to  be  made  in 
Iowa  and  probably  the  same  being  done  in  Nebraska. 

Whether  or  not  we  would  be  required  to  hold  the  act  to  be  invalid 
also  under  section  30,  article  3  of  the  Constitution  of  lowa^  which 
prohibits  the  passage  of  special  laws  where  a  general  law  can  be 
made  applicable,  we  'do  not  determine,  since  counsel  have  not 
argued  that  question. 

The  court  then  decided  that  the  ordinance  of  the  plaintiff  and 

the  subsequent  occupation  of  the  street  by  defendant  created  no 

contract,  as  by  law  the  defendant  had  the  right  to  occupy  the  street 

without  plaintiff's  consent. 

Order  of  Circuit  Court  allowing  injunction 

Bev&rs$cL 
Beck,  J.,  delivered  a  dissenting  opinion 


YouKQ  V.  Hartford  Fire  Insurakcb  Oompaitt. 

(46  Iowa,  877.) 

rnsurance — PaymeiU  of  premium  —  Waivw  qfcondUian, 

A  policy  of  fire  insuraDce  was  conditioned  that  the  insurer  Bhonld  '*  not  be 
liable  until  actual  payment  of  the  premitfkn/*  and  that  no  officer  or  agent 
should  **  be  held  to  have  waived  any  of  the  terms  and  conditions  of  the 
policy  unless  such  waiver  be  indorsed  thereon  in  writing."  HM^i^Kl  a 
g«;neral  agent  could  orally  waive  the  present  payment  of  the  premium. 

ACTION  on  a  policy  of  insurance  against  fire.  The  plaintiff 
alleged  perf onnance  of  all  the  conditions  except  '^  as  to  the 
payment  of  the  premium  and  other  conditions,  the  performanoe  of 
which  was  waived." 
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The  plaintiff  claimed  that  the  said  insurance  was  effected  for 
him  by  one  Warner  with  Cook  &  Welling  who  were  insurance 
agents,  and  that  at  th^  time  of  the  contract  it  was  agreed  between 
them  that  Warner  should  have  credit  for  the  premium. 

Verdict  and  judgment  for  plaintiffs,  and  defendant  appealed. 

Wrighty  Qaich  <&  Wright^  for  appellant. 

Smith  (6  Baylies,  and  Oonnor  S  Donovan,  for  appellees. 

Sebvers,  J.  [After  deciding  a  minor  point]  11.  The  policy 
provides  that  defendant  ^' shall  not  be  liable  until  actual  pay- 
ment of  the  premium,  *  *  *  and  it  is  expressly  covenan- 
ted by  the  parties  hereto  that  no  officer,  agent  or  represent- 
ative of  the  company  shall  be  held  to  have  waived  any  of  the  terms 
and  conditions  of  this  policy,  unless  such  waiver  shall  be  indorsed 
hereon  in  writing."    And  the  court  instructed  the  jury  as  follows: 

"3.  Now,  if  the  jury  find  from  the  evidence  that  the  premium 
was  not  paid  at  the  time  or  prior  to  the  issuance  of  the  policy,  on 
the  1st  day  of  April,  yet,  if  you  find  that  the  defendant's  agent 
told  Warner  that  he  could  pay  the  premium  at  any  time  within  the 
month  of  April,  and  that  the  policy  would  take  effect  from  its  date, 
and  that  Warner  relied  upon  the  same,  and  that  both  parties  treated 
the  same  as  a  valid  insurance,  then  such  acts  and  agreements  on 
the  part  of  the  agent  would  constitute  a  waiver  of  the  prepayment 
of  the  premium,  and  the  fact  that  the  agent  failed  to  indoree  such 
waiver  upon  the  policy  will  not  prevent  a  recovery  in  this  action." 

Cook  &  Welling  were  authorized  to  issue  policies  without  con- 
sultation with  any  officer  or  agent  of  the  company.  They  agreed 
on  the  risks  and  premiums,  and  were  furnished  with  blank  policies 
properly  signed,  and  when  written  up  and  countersigned  by  them, 
such  policies  became  binding  on  the  company.  If,  therefore,  any 
officer  or  agent  could  waive  the  conditions  in  the  policy  in  question, 
there  can  be  no  doubt  these  agents  were  vested  with  such  powers. 

That  the  prepayment  of  the  premium  may  be  waived  by  a  gene- 
ral agent,  even  where  the  policy  recites  it  shall  not  be  binding  until 
the  cash  portion  of  the  premium  is  actually  paid  in  money,  we 
regard  as  settled  by  the  authorities.  Mississippi  VaUsy  Ins.  Co. 
V.  Neyland,  9  Bush,  430 ;  Sheldon  v.  Conn.  Mutual  Ins*  Oo.^  25 
Conn.  207. 

Vol.  XXIV.  — 99 
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It  has  been  held  in  this  State^  where  the  policy  provided  it 
shonld  be  void  in  case  there  was  an  increase  of  the  risk,  unless  con- 
sent thereto  was  indorsed  in  writing  on  the  policy,  that  such  writ- 
ing was  not  essential,  but  that  an  agent  might,  by  parol,  waive  the 
conditions  of  the  policy.      Viele  v.  Germania  Lis.  Co.,  26  Iowa,  9. 

The  policy  clearly  implies  there  may  be  a  waiver  of  any  and  all 
conditions  by  an  agent,  but  declares  that  the  only  evidence  of  such 
waiver  shall  bo  in  writing,  indorsed  on  the  policy. 

The  condition  in  relation  to  the  payment  of  the  premium  seems 
to  forbid  a  waiver  as  strongly  as  the  condition  that  whatever  is 
done  in  this  respect  shall  be  expressed  in  writing  on  the  policy. 
Both  are  undoubtedly  inserted  at  the  instance  of  the  defendant ; 
and  why  may  not  the  writing  be  waived  just  as  well  as  the  prepay- 
ment of  the  premium  ?  The  one  is  no  more  sacred  or  obligatory 
than  the  other,  and  both,  it  may  be  said,  are  equally  binding.  The 
failure  to  pay  the  premium  does  not  render  the  policy  absolutely 
void,  but  only  so  at  the  option  of  the  defendant,  and  if  delivered 
to  the  assured,  a  presumption  is  raised  that  a  short  credit  was 
intended.  Boehm  v.  WilUamsburgh  Ins.  Co,,  35  N.  Y.  131.  If  the 
agent,  by  his  acts,  leads  the  insured  to  defer  payment  of  the  pre- 
mium until  it  is  called  for,  and  a  loss  occurs  before  such  demand  is 
made,  the  company  is  bound.  Trtistees  of  Baptist  Church  v. 
Brooklyn  Ins.  Co.,  19  N.  Y.  306  ;  Bowman  v.  Agricultural  Ins. 
Co.,  69  id,  621. 

The  policy  does  not  contain  any  limitation  on  the  power  of  the 
agent  to  waive  the  conditions,  but  only  prescribes  the  way  or  manner 
the  waiver  shall  be  evidenced.  It  may  be  said  to  be  a  nocice  to 
persons  doing  business  with  the  company,  and  if  brought  to  the 
attention  of  the  assured  Ijpfore  the  policy  is  delivered,  it  might  be 
regarded  as  obligatory  on  him.  But  such  a  notice  in  a  delivered 
policy  cannot  have  such  an  effect.  Per  Comstock,  J.,  in  Trustees 
Baptist  Church  v.  Brooklyn  Insurance  Co,,  supra. 

In  the  present  case  an  agent  with  large  discretionary  powers 
writes  up  and  delivers  the  policy  which  contains  the  condition  just 
I'eferred  to,  and  at  the  same  time  agrees  to  extend  a  short  credit 
for  the  payment  of  the  premium  ;  under  such  a  state  of  facts  the 
assured  had  the  right  to  suppose  all  conditions  precedent  to  the 
taking  effect  of  the  policy  had  been  waived.  If  such  a  policy  be 
held  void  it  would  be  sanctioning  something  nearly  akin  :oa  fraud; 
especially  is  this  true  in  this  case,  where  the  assured  had  no  actual 
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notice  of  tbo  conditions  in  the  policy.     That  he  was  bound  in  a 
legal  sense  to  know  may  be  conceded. 

When  the  policy  was  delivered,  the  contract  was  complete,  and  if 
tbe  agent  by  his  agreement  or  conduct  misled  the  assured,  and 
thereby  induced  him  to  accept  the  policy  under  the  belief  there 
had  been  a  waiver  of  all  conditions  precedent,  and  delivered  the 
policy,  the  defendant  is  estopped  thereby.  Westchester  Fire  Insur- 
ance Company  v.  Earle,  33  Mich.  143. 

If  it  be  said  the  assured  may  in  all  cases  protect  himself  by  see- 
ing that  the  requisite  indorsement  is  made  on  the  policy,  it  maybe 
well  replied  that  the  company  can  protect  itself  by  declining  to 
deliver  the  policy  until  the  conditions  precedent  to  its  taking  effect 
are  performed.  Or,  if  it  be  said  the  policy  in  question  was  deliv- 
ered by  an  agent  and  not  by  the  company,  it  may  be  replied  thereto 
that  there  was  no  absolute  necessity  to  vest  the  power  to  deliver 
the  policy  in  the  agent,  but  having  done  so,  the  defendant  should 
be  bound  to  the  same  extent  as  if  the  delivery  had  been  made  by 
the  president  or  board  of  directors  of  defendant.  Certainly  this 
condition  is  not  unalterable,  and  it  must  be  true  that  the  same 
power  that  prescribed  it  may  waive  its  performance. 

The  action  in  Wright  v.  Hartford  Fire  Insurance  Company,  36 
Wis.  522,  was  on  a  policy  precisely  like  the  one  in  the  present  case, 
and  it  waj  there  held  that  the  condition  we  have  been  discussing 
might  be  waived  by  the  acts,  conduct  and  knowledge  of  the  agent, 
though  no  written  consent  was  indorsed  on  the  policy.  The  views 
herein  expressed  are  fully  in  accord  with  Viele  v.  Germaiiia  Insur- 
ance Company,  supra.  Indeed,  if  that  case  is  followed  to  its  logical 
results  it  is  decisive  of  the  main  question  in  this  case  ;  for  it  must 
be  obvious  there  can  be  no  distinction,  so  far  as  the  company  is 
concerned,  between  the  waiver  of  conditions  precedent  to  the  tak- 
ing effect  of  the  policy,  and  those  subsequent  thereto,  except  as  to 
the  former  the  company  can  at  all  times  protect  itself  by  declining 
to  deliver  the  policy,  while  in  the  latter  such  protection  cannot  be 
so  readily  obtained,  or  the  power  of  agents  to  waive  such  condi- 
tions so  effectually  guarded. 

[The  other  questions  considered  were  not  important.] 

Judgment  affirmed. 
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Wadsworth  V.  Waluebb. 

(45  Iowa,  806.) 

OffiMft^IMiQUy  of  sheriff  on  attaehment  of  propertp-Sond  of  indemnity. 

A  sheriff  attached  goods  as  the  goods  of  B  in  an  action  bj  A  against  B.  C 
afterward  claimed  the  goods  and,  although  A  offend  a  bond  of  indemnity, 
the  sheriff  surrendered  them.  The  statute  made  no  provision  for  a  bond  of 
indemnity  in  such  cases.  A  recovered  judgment  in  the  attachment 
suit,  and  being  unable  to  make  any  thing  on  the  execution,  brought  action 
against  the  sheriff.  Held,  that  although  the  offered  bond  of  indemnity  was 
good  at  common  law,  the  sheriff  was  not  liable  at  all  events  ;  but  tliat  the 
burden  was  on  him  to  show  that  the  goods  did  not  belong  to  B. 

A  CTION  by  Wadsworth  and  others  against  Walliker,  sheriff  of 
J\  Clinton  county,  to  recover  damages  for  failure  to  discharge 
his  duty.    The  opinion  states  the  case. 

The  cause  was  tried  by  the  court  and  judgment  was  rendered  in 
favor  of  plaintiff  for  $331.98,  and  costs.    The  defendant  appeals. 

Aylett  R,  Cotton,  for  appellant. 

Martin  &  Murphy  and  Oeorge  B.  Young,  for  appellee. 

Day,  C.  J.  The  facts  are  as  follows:  On  the  18th  day  of 
December,  1874,  the  twenty-six  boxes  of  goods  levied  upon  were  at 
the  depot  in  De  Witt,  marked  "  Mortimer  Bice,  Maquoketa,  Iowa,** 
and  were  awaiting  shipment  to  that  place.  On  that  day  Wm.  A 
Lynch,  an  attorney  of  Davenport,  came  to  the  depot  with  a  petition 
in  attachment,  an  attachment  bond,  and  an  indemnity  bond,  with 
a  view  of  attaching  property  of  George  H.  Parkinson,  on  a  claim 
of  $295. 67,  in  favor  of  plaintiffs.  He  found  Dearborn,  the  deputy 
sheriff,  just  in  the  act  of  levying  a  writ  of  attachment  upon  said 
property,  to  satisfy  a  claim  of  Philip  Gohlman  v.  Parkinson,  for 
the  sum  of  $200;  some  boxes  having  been  selected  out  for  the  pur- 
pose of  levy,  but  no  return  having  been  made  upon  the  writ  of 
attachment.  A.  Howat,  of  the  firm  of  Merrill  &  Howat,  attorneys 
for  Gohlman,  was  present,  and  at  the  solicitation  of  Lynch  was 
induced  to  consent  that  the  attachment  of  Gohlman  should  be 
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levied  npon  all  the  twenty-six  boxes  of  goods,  and  that  they  should 
be  held  nnder  that  levy  until  Lynch  could  go  to  Olinton  and  pro- 
cure a  writ  of  attachment  under  plaintifPs  claim.  The  deputy 
sheriff  was  induced  to  so  make  the  levy  at  the  solicitation  of 
Lynch  and  Howat,  Lynch  agreeing  to  indemnify  the  sheriff  for 
what  might  be  done.  Lynch  went  to  Clinton,  procured  a  writ  of 
attachment  and  returned,  and  about  six  o'clock  in  the  evening  of 
the  same  day  the  writ  was  levied  upon  the  twenty-six  boxes  of 
goods.  Lynch  tendered  Dearborn  for  the  use  of  defendant  an 
indemnifying  bend  in  the  penal  sum  of  $900,  reciting  that  it  was 
for  the  purpose  of  holding  Walliker  harmless  f i*om  damages  and 
loss  for  levying  upon  property  to  the  extent  in  value  of  $450. 
Dearborn  objected  to  the  bond  and  said  he  wanted  a  bond  for 
$3,000,  which  Lynch  agreed  to  give.  This  occurred  on  Friday. 
On  Saturday  Lynch  returned  to  Davenport  and  procured  the  assent 
of  the  sureties  upon  the  bond  to  fix  the  penalty  at  $3,000,  but  the 
recital  that  the  bond  was  for  the  purpose  of  holding  Walliker 
harmless  for  attaching  property  to  the  extent  of  $450  was  un- 
changed. This  bond  was  returned  to  Dearborn  by  mail  on  Monday. 
Merrill  and  Howat  had  also  agreed  to  execute  an  indemnifying 
bond  in  the  amount  of  $3,000,  on  account  of  the  Gohlman  attach- 
ment In  the  meantime  Mortimer  Bice  served  upon  Dearborn  a 
notice  that  he  claimed  the  property,  and  soon  thereafter  he  com- 
menced a  suit  against  the  sheriff  and  his  sureties  for  $4,500,  on 
account  of  levying  the  attachment.  Merrill  &  Howat  neglected  to 
execute  any  indemnifying  bond.  Afterward  defendant  offered  to 
release  to  Bice  ten  boxes  of  goods,  and  to  retain  simply  enough  to  sat- 
isfy the  attachment  Bice  refused  to  accept  a  part  of  the  goods^ 
and  thereupon  defendant  released  all,  and  the  action  for  damages 
was  withdrawn. 

The  defendant  sought  to  prove  who  was  the  owner  of  the  attached 
property  on  the  18th  day  of  December,  1874.  This  testimony  was 
objected  to  by  the  plaintiffs  for  the  reason  that  they  seek  to  recover 
in  this  case  by  reason  of  having  indemnified  the  ofBcer  against 
holding  the  goods  levied  on,  and,  inasmuch  as  the  officer  was 
indemnified,  the  defendant  is  concluded  and  estopped  from  show- 
ing as  a  defense  that  the  property  belonged  to  any  other  person 
than  the  attachment  debtor.     The  objection  was  sustained,  and  the  j 

action  is  assigned  as  error. 

In  sections  3055,  30G0,  are  found  the  provisions  respecting  an 
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indediiiifying  bond.  These  sections  relate  exclusively  to  the  levy 
of  ail  execution  and  have  no  reference  to  an  attachment.  They 
provide  that  an  officer  is  bound  to  levy  an  execution  upon  property 
in  the  possession  of ^  or  that  he  has  reason  to  believe  belongs  to,  the 
defendant,  or  on  which  plaintiff  directs  a  levy  unless  he  has 
received  notice  in  writing  from  some  other  person  that  the  i>roj>- 
erty  belongs  to  him;  and  that  if  he  receives  notice  after  levy  lie 
may  release  the  property  unless  bond  is  given,  and  that  the  officer 
shall  be  protected  from  all  liability  until  he  receives  such  notice. 
When  bond  is  given  as  required,  to  the  approval  of  the  officer,  he 
shall  proceed  to  subject  the  property  to  the  execution,  and  the 
claimant  or  purchaser  of  the  property  shall  be  barred  of  any  action 
against  the  officer,  if  the  surety  on  the  bond  was  good  when  taken, 
but  they  may  maintain  an  action  upon  the  bond. 

Appellee  insists  that  it  is  immaterial  whether  the  above  sections 
apply  to  the  case  of  an  attachment  or  not,  since  the  bond  was  given, 
and  is  good  as  a  common  law  bond.  Citing  Sheppard  £  Morgan 
V.  ColUnSy  12  Iowa,  670;  Garretson  v.  Reader  et  al,  23  id.  21;  Cole 
V.  Parker,  7  id.  167. 

It  may  be  admitted  that  the  bond  in  question  is  good  as  a  com- 
mon law  bond;  but  if  it  is  a  bond  not  authorized  by  the  statute  its 
effect  cannot  be  determined  by  the  statute.  There  is  no  statutory 
provision  as  to  this  bond  that  the  officer  must  hold  the  property  at 
all  events,  and  that  the  claimant  or  purchaser  of  the  property  shall  ij 

be  barred  of  any  action  against  him.  Being  a  common  law  bond 
its  effect  must  be  determined,  not  by  statute,  but  by  common  law 
principles.  If  the  officer  had  retained  this  attached  property  he 
would  have  been  compelled  to  answer  for  its  value  to  Rice,  if  he 
had  succeeded  in  establishing  his  ownership  of  the  property.  Being 
thus  made  liable  to  Rice  he  would  have  had  his  action  over  against 
plaintiffs  for  the  amount  of  recovery  against  him.  In  other  words, 
whatever  plaintiffs  made  out  of  the  property  attached,  they  would 
be  obliged  ultimately  to  answer  for  to  the  defendant  {is  damages  on 
the  bond.  In  the  absence  of  any  statutory  provision  we  do  not  see 
why  the  officer  may  not,  at  the  peril  of  showing  the  real  ownership 
of  the  property,  discharge  the  attached  property,  whilst  the  writ  of 
attachment  is  yet  in  his  hands,  and  thus  prevent  this  circuity  of 
action.  Of  course,  under  such  circumstances,  the  burden  of  proof 
would  be  upon  the  officer  to  show  that  the  attached  property  did 
not  belong  to  the  attachment  defendant.    This  view,  it  seems  to 
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US,  is  clearly  right  in  principle,  and  it  is  not  without  support  in 
authority. 

In  Commonwealth  v.  Vandyke^  57  Penn.  St.  34,  which  was  an 
action  against  a  sheriff  and  his  sureties  upon  an  official  bond,  the 
court  say  :  "  It  may  certainly  be  considered  as  settled  by  the  case 
of  CommonweaUh  v.  Watmoughy  6  Whart.  117,  that  in  an  action 
against  the  sheriff  for  a  false  return  of  nulla  bona,  to  a  writ  of 
fieri  facias,  unless  it  appears  that  the  property  pointed  out  by  the 
plaintiff  actually  belonged  to  the  defendant  in  the  execution,  an 
offer  to  indemnify  him  will  not  make  him  liable  in  damages.  This 
decision  is  not  in  the  least  shaken  by  Oomielly  v.  Walker,  9  Wright, 
449,  for  although  Woodward,  C.  J.,  in  that  case  animadverted 
severely  and  justly  on  the  conduct  of  the  officer,  in  making  the 
returns  to  the  writ  that  the  property  was  claimed  by  certain  per- 
sons who  had  given  bond,  which  plainly  was  no  legal  return,  yet  it 
was  not  denied  that  the  sheriff  could  show  title  in  those  persons, 
and  the  court  proceeded  to  examine  the  questions  arising  upon 
that  title."  The  case  of  Connelly  v.  Walker  is  cited  and  relied 
upon  by  appellee,  but  as  explained  by  the  subsequent  case  of  Com- 
monioealth  v.  Vandyke,  it  is  an  authority  against  the  view  for  which 
appellee  contends.  In  Lummis  v.  Kassoji,  43  Barb.  373  (-576),  it  is 
said  :  "It  was  held,  however,  by  the  Supreme  Court  of  this  State 
m  Bayley  v.  Bates,  8  Johns.  185,, and  Van  CUef  v.  Fleet,  15  id. 
147,  that  if  the  plaintiff  in  the  execution  tenders  a  sufficient  bond 
of  indemnity  to  the  sheriff  an  inquisition  will  not  justify  that  offi- 
cer in  returning  that  the  defendant  has  no  goods,  if  the  fact  turn 
out  to  be  otherwise.  This  is  upon  the  ground  that  the  inquisition 
is  not  conclusive  of  the  right  of  property,  but  is  merely  designed  to 
protect  the  officer,  and  the  indemnity,  when  tendered,  has  the  same 
effect  But  even  after  a  levy  and  an  inquisition  finding  the  goods 
to  be  the  property  of  the  defendant,  I  apprehend  the  sheriff  is  at 
liberty  to  retura  nulla  bona,  provided  he  acts  in  good  faith  ;  but  in 
80  doing  he  assumes  the  responsibility  of  proving  property  out  of 
the  defendant  in  the  execution,  and  thus  supporting  his  return. 
And  I  think  it  reasonable  to  hold  that  he  may  make  the  same 
return  after  indemnity,  but  in  so  doing  he  assumes  the  like  respon- 
sibility ;  and  this  is  what  is  meant  by  the  expression  in  the  books 
that  in  such  cases  he  acts  at  his  peril."  Citing  8  Cow.  65;  5  Wend. 
809;  7  id.  236.  See,  also,  Fuller  v.  Holden,  4  Mass.  498 ;  Denny  v. 
WiOard,  11  Pick.  519 ;  TyUr  v.  Ulmer,  12  Mass.  164;  Learned  Y. 
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Brt/aiU,  13  id.  2*24 ;  Pot^  v.  Gommonwealth,  4  J.  J.  Marsh.  202. 
Without  an  attempt  at  a  review  of  the  authorities  whieh  may  seem 
to  indicate  an  opposite  yiew,  it  is  sufficient  to  say  that  the  doctrine 
of  these  cases  receives  our  full  approval. 

We  are  clearly  of  opinion  that  the  court  erred  in  rejecting  proof 
of  the  ownership  of  the  attached  property,  even  if  defendant  was 
indemnified,  of  which  we  entertain  great  doubt  under  the  lesti- 
mony.  What  we  have  said  will  not  be  understood  as  having  refer- 
ence to  a  statutory  indemnifying  bond  under  execution.  The 
effect  of  accepting  such  bond  is  prescribed  by  statute. 

Judgment  reversed. 
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(46  Iowa,  008.) 
StoiMe  of  UmiUatioM — Nuisance. 

Whenever  a  nuisance  is  of  such  a  character  that  its  continuance  is  necessarilj 
an  injury,  and  when  it  la  of  a  permanent  character  that  will  continue  with- 
out change  from  any  cause  but  human  labor,  then  the  damage  is  an  original 
damage  and  may  be  at  once  fully  compensated  ;  and  the  statute  of  limita- 
tion begins  at  once  to  run  on  an  action  for  damages. 

ACTION  by  Powers  against  the  city  of  Council  Bluffs  to  recover 
damages  for  injuries  occasioned  to  plaintiff's  property  by  a 
ditch  constructed  by  the  defendant. 

The  plaintiff  was  the  owner  of  certain  lots  in  the  city  of  Coun- 
cil Bluffs^  abutting  on  Oreen  street,  and  has  been  since  a  time 
prior  to  the  occurrence  of  the  injury  complained  of.  In  1859  the 
said  lots  were  crossed  by  a  meandering  stream  known  as  Indian 
creek,  which  stream  also  flowed  into  Oreen  street,  and  without 
crossing  the  street  flowed  nearly  lengthwise  of  it  for  quite  a  dis- 
tance, leaving  about  twenty  feet  in  width  of  the  street  for  travel 
in  the  narrowest  place.  In  order  to  remove  the  stream  from  the 
street  the  city  determined  to  cut  a  ditch  along  the  side  of  the 
street  and  across  the  end  of  the  plaintiff's  lots  where  they  abutted 
on  the  street.    For  this  purpose  the  city  obtained  from  the  plaintiff 
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a  relinquishment  of  a  right  of  way.  The  ditch  was  cat,  and  the 
stream  was  turned  into  it  and  was  thereby  much  shortened  and 
remoTed  both  from  the  street  and  the  plaintifPs  premises.  This 
was  done  daring  the  years  1859  and  1860.  The  ditch  was  extended 
to  a  county  ditch,  but  was  not  cut  as  deep  as  the  county  ditch  by 
about  three  feet  When  the  water  ,of  the  Indian  creek  ditch, 
therefore,  flowed  into  the  county  ditch,  there  was  a  fall  of  about 
three  feet  In  not  sinking  the  bottom  of  the  Indian  creek  ditch 
as  low  as  the  bottom  of  the  county  ditch  the  city  committed  a  fault, 
for  the  soil  was  destitute  of  rock  and  sure  to  be  cut  away  by  the 
action  of  water.  The  fall  at  the  county  ditch  made  a  cavity,  and 
not  only  that,  but  cut  backwards,  up  stream,  or,  to  use  the  lan- 
guage of  one  of  the  witnesses,  it  crawfished.  The  cavity  became 
wider  as  it  extended  up  stream.  It  reached  the  plaintiff's  lots 
about  1866,  when  he  began  to  sustain  damage  from  the  action  of 
the  water.  Prior  to  the  commencement  of  this  suit  the  ditch  along 
the  plaintiff's  lots  had  become  fifty  feet  wide  and  twelve  feet  deep 
To  confine  the  water  within  its  proper  channel  and  arrest  its  action 
in  cutting  and  removing  the  soil,  he  has  put  in  a  wall,  which  has 
been  successful. 

The  city,  among  other  things,  pleaded  the  statute  of  limitations. 
There  being  no  controversy  as  to  the  facts  so  far  as  the  statute  of 
limitations  had  any  application,  the  court  directed  the  jury  to 
return  a  verdict  for  the  defendant    The  plaintiff  appeals. 

Sapp  (6  Lyman  and  Clinton,  Hart  <&  Breioer,  for  appellant. 

E.  E.  Aylesworth  and  Montgomery  &  Scott,  for  appellee* 

Adaks,  J.  No  suit  could  have  been  maintained  until  some 
actual  injury  was  caused  to  the  plaintiff  by  the  action  of  the  water, 
resulting  from  the  improper  construction  of  the  ditch.  Washburn 
on  Easements  and  Servitudes,  591.  But  in  1866,  if  not  earlier, 
the  plaintiff's  premises  began  to  be  injured,  and  he  then,  of  course, 
had  a  right  of  action.  The  only  question  in  this  case  is  as  to  the 
character  of  the  damage.  Was  it  as  it  accrued  from  day  to  day 
new  damage  ?  If  so,  the  plaintiff  was  entitled  under  the  evidence 
to  recover  some  damages,  although  his  right  of  action  as  to  a  part  a 

of  the  damages  which  he  had  sustained  might  be  barred.  '  We  have 
to  distinguish,  then,  between  what  must  be  regarded  as  original 
damages  and  what  may  be  regarded  as  new  damages. 
Vol.  XXIV.  — 100 
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In  3  Black.  Com.  220,  it  is  said  Miat  every  continuance  ol  a  nui- 
sance is  held  to  be  u  fresh  one,  and  that,  tiierefore^  a  fresh  action 
will  lie.  In  Stttph  v.  Spring,  10  Mass.  72,  action  was  broaght  to 
recover  for  damages  which,  it  was  alleged,  the  plaintiff  had  sus- 
tained by  reason  of  his  land  being  overflowed  by  defendants'  mill- 
dam.  It  was  held  that,  while  plaintiff  was  barred  from  recovering 
for  damage  caused  by  the  erection  of  the  dam,  he  might  recover 
for  damage  caused  by  its  continuance. 

In  McConnell  v.  Kibbe,  20  111.  483,  the  same  doctrine  is  recog- 
nized. The  defendant  owned  the  lower  story  of  a  building,  the 
plaintiff  the  upper  stories.  The  defendant  removed  in  his  story  a 
partition  brick  wall,  whereby  the  plaintiff's  part  of  the  building 
was  injured.  Walker,  J.,  said:  "The  continuance  of  that  which 
was  originally  a  nuisance  is  regarded  as  a  new  nuisance." 

As,  however,  the  suit  was  brought  for  the  creation  of  the  nui- 
sance and  not  its  continuance,  it  was  held  that  plaintiff  could  not 
recover,  the  cause  of  action  for  the  creation  of  the  nuisance  having 
become  barred. 

In  Boavye?'  v.  Cook,  4  M.,  O.  &  S.  236,  the  plaintiff,  having  pre- 
viously recovered  against  the  defendant  for  placing  stumps  and 
stakes  on  his  land  in  a  ditch,  brought  suit  for  continuing  them  in 
the  ditch.     It  was  held  that  he  could  recover. 

In  Holmes  v.  Wilson,  10  Ad.  &  El.  503,  the  defendants,  as  trus- 
tees of  a  turnpike  road,  had  built  buttresses  to  support  it  on  the 
plaintiff's  land.  Although  the  plaintiff  had  already  recovered  for 
the  creation  of  the  nuisance,  it  was  held  that  he  might  rocover  for 
its  continuance. 

The  dividing  line  between  the  cases  above  cited  and  those  in 
which  the  damages  are  considerad  as  having  all  accrued  at  once  as 
a  part  of  the  original  injury  is  not  always  clearly  distinguishable. 

In  the  Toio7i  of  Troy  v.  Cheshire  Railroad  Co,^  3  Poster  (N.  BL), 
83,  £he  defendant  had  built  its  road  partly  over  the  highway. 
While  it  was  held  that  plaintiff  could  recover  only  for  the  dam- 
ages which  had  been  sustained  at  the  time  of  the  commencement 
of  the  suit,  yet  it  was  considered  that  all  the  damages  which  plain* 
tiff  had  sustained,  or  could  sustain,  accrued  when  the  defendant's 
road  was  built,  and  that  only  one  recovery  could  be  had.  This 
case  is  similar  to  the  one  last  above  cited  but  distinguishable  from 
it.  The  difference,  however,  consists  in  the  fact  that  the  railroad 
bed  was  deemed  a  permanent  structure,  in  such  sense  that  it  was 
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not  to  be  presumed  that  the  company  would  remove  it.  The  turn- 
pike buttresses  were  not  of  such  character.  So,  too,  in  the  case 
where  the  defendant  had  phiccd  stumps  and  stakes  in  plaintiff's 
ditch,  the  obstruction  was  not  permanent. 

In  the  Town  of  Troy  v.  CJieshire  Railroad  Co,,  above  cited,  Bell, 
J.,  said  :  *' Wherever  the  nuisance  is  of  such  character  that  its 
continuance  is  necessarily  an  injury,  and  where  it  is  of  a  perma- 
nent character  that  will  continue  without  change  from  any  cause 
but  human  labor,  tliere  the  damage  is  an  original  damage  and  may 
be  at  once  fully  compensated." 

The  principle  thus  stated  is  sufficient  to  enable  us  to  tread  our 
way  through  any  apparent  difficulties  which  surrounded  our  path. 
In  the  light  of  it  we  can  see  that  in  a  case  of  overflow  from  a  mill 
dam  the  injured  party  should  be  allowed  to  maintain  successive 
suits.  Somewhat  depends  on  the  way  the  dam  is  used.  The  injury, 
therefore,  is  not  uniform.  But,  what  is  of  controlling  importance, 
the  dam  if  not  maintained  will  go  down,  as  surely  as  the  sun  will 
go  down,  and  the  nuisance  of  itself  will  come  to  an  end.  Its  dura- 
tion will  be  determined  by  freshets  and  other  forces  which  are 
contingent  and,  therefore,  incalculable.  It  may,  indeed,  bo  so  built 
that  it  should  be  regarded  as  permanent.  In  such  case  it  is  said 
that  the  damage  should  be  considered  and  treated  as  original.  The 
Town  of  Troy  v.  Cheshire  R,  Co.^  above  cited. 

While  no  infallible  test  can  be  applied  to  enable  us  to  determine 
whether  a  structure  is  permanent  or  not,  inasmuch  as  nothing  is 
absolutely  permanent,  yet,  when  a  structure  is  practically  deter- 
mined to  be  a  permanent  one,  its  permanency,  if  it  is  a  nuisance 
and  will  necessarily  result  in  damages,  will  make  the  damages 
original. 

If  we  apply  the  principle  above  stated  to  the  case  at  bar  we  must 
hold  that  the  damages  were  original.  The  plaintiff's  ground  of 
complaint  is  that  the  ditch  was  improperly  constructed.  As  con- 
structed it  resulted  in  the  excavation  of  the  plaintiff's  lots.  The 
damage  consisted,  not  in  excavating  the  lots,  but  in  doing  an  act 
which  resulted  in  their  excavation. 

The  result  too  was  a  necessary  one,  the  ditch  remaining  as  con- 
structed. The  cause  of  the  difficulty  was  a  permanent  one  in  that 
it  would  not  grow  less  unless  remedied  by  human  labor.  The  case, 
therefore,  is  strictly  within  the  rule  applied  in  the  Town  of  Troy 
T.  Cheshire  Railroad  Cb.,  above  cited.  Nor  does  the  rule  afford  any 
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difficulty  in  the  assessment  of  damages,  which  is  another  test  for 
determining  the  question  under  consideration,  or  rather  the  con- 
sideration of  the  difficulty  of  assessing  damages  is  another  way  of 
applying  substantially  the  same  test.  If  the  cause  of  the  injury 
is  permanent  the  damages  can  be  foreseen  and  estimated.  If  the 
cause  of  the  injury  is  not  permanent,  if  it  depends  upon  human 
volition  as  the  maintenance  of  a  mill-dam,  the  damages  cannot  be 
foreseen  and  estimated.  Where  the  buttresses  were  placed  on  the 
plaintiff's  land,  in  Holmes  y.  Wilson  et  aLy  above  cited,  the  dam- 
ages could  not  be  foreseen  and  estimated.  The  defendants  were 
trespassers,  and,  the  structure  not  being  necessarily  permanent,  it 
was  not  to  be  presumed  that  the  defendants  would  continue  the 
trespass.  The  presumption  was  that  it  would  be  discontinued.  But 
there  being  no  presumption  as  to  the  time  when  it  would  be  dis- 
continued, the  damages  could  not  be  foreseen  and  estimated. 

The  same  principle  lies  at  the  foundation  of  the  dictum  in  Mc- 
Cornell  V.  Kibbd,  above  cited,  where  the  defendant  owned  the  lower 
story  and  the  plaintiff  the  upper  stories  of  a  house,  and  the  defend- 
ant removed  a  partition  brick  wall  which  was  necessary  for  sup- 
port. It  could  not  be  presumed  that  the  defendant  would  allow 
the  superincumbent  stories  to  fall.  It  was  to  be  presumed,  there- 
fore, that  he  would  arrest  the  difficulty.  With  such  a  presump- 
tion the  damages  could  not  be  foreseen  and  estimated. 

When  the  fall  in  the  stream  in  question  had  moved  back  from 
the  county  ditch  to  the  plaintiff's  lots  and  thecreek  ditch  began  to 
deepen  and  widen  along  those  lots  as  it  had  been  doing  for  six 
years  on  the  land  below,  no  especial  foresight,  we  apprehend,  was 
needed  to  predict  the  result  At  all  events  it  must  be  assumed 
that  that  may  be  foreseen  which  results  from  the  ordinary  and 
constant  forces  of  nature. 

The  plaintiff's  damage  was  susceptible  of  immediate  estimation. 
No  lapse  of  time  was  necessary  to  develop  it.  It  was  the  difference 
between  the  value  of  his  lots  as  they  would  have  been  if  the  ditch 
had  been  properly  constructed,  and  the  value  of  them  as  they 
were,  with  the  ditch  as  it  was.  To  reach  this  value,  regard  might 
be  had  to  the  reasonable  cost  of  the  remedy  for  the  trouble,  if  the 
cost  would  not  bo  greater  than  the  probable  damage  which  would 
ensue  if  no  remedy  were  applied.  The  remedy,  whether  a  wall  or 
something  else,  it  was  the  plaintiff's  privilege  to  apply.  The  city 
could  not  do  it  better  than  he,  and  if  the  proper  remedy  was  the 
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erection  of  a  wall  on  the  plaintiff's  premises,  as  the  eyidence  tends 
to  show,  it  was  not  the  province  of  the  city  to  apply  it. 

The  case  does  not  differ,  so  far  as  the  principles  in  question  are 
concerned,  from  any  case  where  an  injury  has  been  received  by  one 
person  from  another's  culpable  negligence  or  unskillfulness.  Its 
peculiar  feature  consists  in  the  fact  that  the  negligence  com- 
plained of  was  injurious  only  through  the  gradual  operation  of  an 
element  of  nature.  But  that  element,  the  water,  was  a  permanent 
and  calculable  force.  If  a  mechanic  constructs  a  building  so 
unskillfully  that  it  gradually  falls  down,  no  one  would  claim  that 
the  owner  could  have  successive  actions  for  damages  during  the 
fall.  While  the  force  and  effects  of  the  water  in  the  case  at  bar 
could  not,  perhaps,  be  quite  as  definitely  predicted  as  the  force  and 
effects  of  gravitation  in  the  case  supposed,  the  difference,  if  any, 
is  one  of  degree  and  not  of  kind. 

We  have  seen  no  case  where  successive  actions  have  been  allowed 
for  damages  resulting  from  negligence  combining  with  a  natural 
cause,  however  gradual  the  operation  of  that  cause.  Successive 
actions  are  allowed  only  where  the  defendant  is  continuously  in 
fault.  It  may  be  a  fault  of  commission  or  omission,  but  if  the 
latter  it  must  be  something  else  than  an  omission  to  repair  or 
arrest  an  injury  resulting  from  negligence  or  unskillfulness,  unless 
the  remedy  is  to  be  applied  upon  the  wrong-doer's  premises. 
I  The  appellant,  it  is  true,  contends  that  the  fault  of  the  city  did 
not  consist  simply  in  negligence  or  unskillfulness  ;  that  the  con- 
struction of  the  ditch  was  unauthorized.  Such,  we  think,  how- 
ever, is  not  the  fair  import  of  the  record.  The  relinquishment  of 
the  right  of  way  executed  by  plaintiff  and  others  is  in  these 
words  : 

**  We  the  undersigned  owners  of  property  fronting  on  Green 
street,  south  side,  hereby  relinquish  a  right  of  way  for  Indian 
creek  ditch. 

"  Council  Bluffs,  July  20,  1860." 

It  is  claimed  that  a  right  of  way  was  by  the  foregoing  relin- 
quishment in  Green  street,  and  not  outside  of  it.  But  in  our 
opinion  that  is  not  the  meaning  of  the  instrument.  Besides,  if 
Green  street  was  an  established  street,  there  was  no  occasion  for 
the  relinquishment  of  a  right  of  way  in  it     If  it  was  not  an  estab-  " 

lished  street,  then  the  city  had  no  right  to  dig  the  ditch  for  its 
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improvement,  or  for  any  other  parpose  which  we  can  see,  and 
what  was  done  was  uUra  vires,  and  the  case  has  no  foundation. 

The  only  fault,  then,  of  the  city  was  its  negligence  or  unskill- 
fulness  in  the  construction  of  the  ditch,  and  the  damages  resulting 
therefrom  must  all  be  regarded  as  original  damages. 

It  follows  that  the  plaintiff's  cause  of  action  accrued  more  than 
five  years  prior  to  the  commencement  of  the  suit,  and  is  barred  by 
the  statute  of  limitations. 

AfirtMtL 
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ACKNOWLEDGMENT. 
Sbre9i9€  dd4.]    See  Limitation  of  Actions,  187,  460. 
Of  married  toomen.]   See  Mobtoaob,  204 ;  Dbbd,  699. 

ACTION. 

1.  For  money  Tuid  and  received— fraudulenUy  securing  eurrender  of  note^^SM 
ute  of  Imitation.']  An  action  for  money  had  and  received  lies  against  one 
who  fraudulently  procures  the  surrender  of  his  own  past  due  note  with- 
out payment ;  and  the  statute  of  limitation  will  commence  to  run  only 
from  the  time  when  the  fraud  was  discovered,  or  might,  by  due  diligence, 
have  been  discovered.     Penobscot  R,  R,  Co.  v.  Mayo  (Me.),  45. 

8.  Against  carrier  for  failure  to  carry  on  Sunday.']  An  action  cannot  be  main- 
tained against  a  carrier  for  breach  of  its  general  duty  in  failing  to  cany 
passengers  on  Sunday.     Walsh y.  Chicago^  etc.,  Ry.  Co.  (Wis.),  376. 

8.  By  mfefor  cauHng  death  ofhtuband — damages.}  Under  a  statute  giving  a 
widow  a  right  of  action  for  the  homicide  of  her  husband,  held,  (1)  that  the 
right  was  not  divested  by  the  subsequent  marriage  of  the  widow  ;  (2)  that 
such  subsequent  marriage  would  not  affect  the  measure  of  damage. 
Georgia  Railroad  and  Banking  Co.  v.  Odrr  (Qa.),  492. 

Does  not  He  for  injuries  received  from  defects  in  highway  while  racing.]  See 
Highway,  28,  and  note,  25. 

By  uttfe  for  tort  of  husbajid,  after  divorce.]    See  Husband  and  Wifb,  27. 

By  uftfe  to  protect  inchoate  right  of  dower.]    See  Husband  and  Wife,  740. 

When  commenced  so  as  to  carry  costs.]    See  Tbndbb,  100. 

For  enticing  atoay  servant.]    See  Mabtbb  and  Servant,  471. 

By  de  facto  officer  for  salary.  ]    See  Offtcbr,  715. 

To  restrain  passage  of  ordinance.]    See  Municipal  Cobfobatioh,  756. 

ADMINISTRATION. 

1.  Aneittary  administrator — non-resident  creditors.]     Non-resident  credltom 

have  the  right  to  prove  their  claims  under  an  ancillary  administration* 
Miner  v.  Atutin  (Iowa),  763. 

2.  — -.]    Where  an  ancillary  estate  is  solvent  the  administrator  thereof  may 

pay  the  clalma  against  the  estate  in  full,  in  the  absence  of  evidence  that 
the  principal  estate  is  insolvent.    Where  the  ancillary  estate  is  insolvent 
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and  the  principal  estate  solvent,  non-resident  creditors  should  look  to  the 
latter  for  payment ;  bat  where  both  estates  are  insolvent,  non-resident 
creditors  may  share  in  both,  though  it  seems  that  they  shoold  not  reoeive, 
in  the  aggregate,  a  larger  per  cent  than  resident  creditors  reoeivie  from 
the  ancillary  estate.  i&. 

ADULTERY. 
3ridenee  cf  htudand^farmer  (tcts.]    See  Btidbnce,  134. 

ADVERSE  POSSESSION. 
Intruder— ^ht  of,  to  purehaee  cU  sale  for  taxes,]    See  Tax  TitIiB»  417. 

AGENT. 

Bew>eation  of  authority  by  death  of  principal,]  Where  an  agent  has  a  power  of 
snbstitation  and  exercises  it.  his  death  revokes  the  authority  of  the  sal^ 
stitute.    Lehigh  Coal  and  Navigation  Company  v.  Mohr  (Penn.),  161. 

Dedaratianof,]    See  Estoppsl,  19. 

LUibilUy  of  principal  for  deceit  of]    See  Corporation,  447. 

Ratifleation  of  unauthorwed  sale  by.]    See  Ratification*  617. 

When  to  take  license  instead  of  principal.]    See  Licbnbb,  610L 

See  Factor,  360;  InflURANCS. 

ALIBI. 
Bee  Criminal  Law,  708. 

ALIEN. 
See  CiTiZBNBHip,  76(K 

ALTERATION  OP  INSTRUMENT. 

JUt^raHon  of  recorded  instrument  by  consent  of  parties.]  0.  ezMOted  a  dsed 
of  trust  conditioned  to  secure  $1,800,  then  loaned  him  by  H.,  and  this 
deed  was  recorded.  Subsequently  H.  loaned  him  $800,  and  to  secure 
this  these  words  were  by  the  consent  of  the  parties  introduced  In  the 
deed :  *'  also  for  one  note  of  $900,  due  March  4, 1878."  C.  duly  acknowledged 
the  execution  of  the  inter^eation,  and  a  like  interlineation  was  made  by 
the  clerk  in  the  record  of  the  deed.  Meld^  that  the  interlineation  had  do 
effect  upon  the  original  instrument,  but  it  remfdned  valid  as  a  seoaxi^  lor 
$1300.    CoUins  V.  ColUns  (maa,),  eS2. 

APPEAL. 

F^omjudgmeht  for  contempt.]    See  Contbxft,  694. 

F¥om  jvdgment  by  prisoners  Jointly  tried  and  cmmided.]  8m  J^amnwAt. 
Law,  640. 
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ABBE8T. 
UM»''^ttifgfriwnmmA  fw  6M:\    Tha  oooBUtatloii  of  a  Slate  pio- 
hiblted  "  impiisonment  for  debt."    HM  not  to  prohibit  impiieonmeiit 
under  boil  prooees  in  an  action  of  troyer.    HarriB  v.  Bridget  (Qa.),  405. 

ASSAULT  AND  BATTERY. 
BigM  of  teaeh&r  to  ehoBtite  pupils.]    See  School,  769. 

ASSESSMENTS. 
Fhr  heU&rmerUe  cere  a  tax,]    See  McnciPAL  Ck)BFOBATioKa,  806. 
Ibr  eeioere,  how  made.]    See  Municipal  Ck>BFOBATiOM,  685. 

ASSIGNMENT. 

Cfvmffeetobe  earned.]  An  aeBlgnment  of  wages  to  be  thereafter  earned 
under  an  existing  employment  is  valid,  although  the  employment  is  for 
no  definite  time.    Kane  v.  Olough{yLich.),  599. 

For  benefit  of  ereditor&^Set^ff  in  action  by  aesignee.]    See  Sbt-ofv,  198. 

ATTACHMENT. 

€f  property  taken  from  prisoner.]  Upon  the  arrest  of  a  person  for  larceny 
he  was  searched  and  money  and  valaables  in  his  possession  were  taken 
by  the  officer.  Held,  that  Buch  money  and  valuables  could  be  garnished 
or  attached  while  in  the  officer's  hands  in  a  civil  action  against  the  prisoner. 
Reifsnyder  v.  Lee  (Iowa),  783. 

Oamishmentof  municipal  corporations.]     See  Municipal  Gobfobation,  827. 

Liability  of  sheriff  on.]    See  Ort"iCKB,  788. 

ATTORNEY  AND  CLIENT. 

1.  Attorney  cannot  delegate  authority — Payments  to  agent  of  attorney.]  A  note 
was  given  to  an  attorney  for  collection,  and  he  authorized  the  debtot 
to  send  the  money  to  him  by  &  third  person  The  debtor  gave  the  money  ir* 
such  person,  who  did  not  have  the  note,  and  who  appropriated  the  amount 
to  his  own  use.  Held,  that  such  payment  did  not  discharge  the  debtor,  and 
that  he  was  still  liable  for  the  amount  of  the  note  in  a  suit  by  the  owner 
thereof.    Diekson  y.  Wright  (Miss.),  677. 

2. .]    Semble,  an  attorney  cannot  delegate  his  authority.  lb. 

Municipal  corporations   may  employ  attorney.]    See  Municipal  Cobpoba 
tions,  881. 

Promise  to  attorney,  when  sufficient  acknowledgment  of  ddft.]    See  Ldota 
TiON  OF  Actions,  460. 

AUTREFOIS  ACQUIT. 

See  Cbdcinal  Law,  708. 

BAGGAQE. 

See  Cabbtwr. 
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BANKING. 

1.  Cert^fleaie  of  depotU  —  when  becomes  owrdue  —  bona  fide  holder,]    A 

tificate  of  deposit,  payable  to  order,  on  return  of  the  certificate  properly 
indorsed,  is  in  legal  effect  a  promissory  note  payable  on  demand,  and  is 
dishonored  after  the  lapse  of  a  reasonable  time  from  its  issue .  and  anr 
person  taking  it  after  such  reasonable  time  had  eiapsea  laaoA  u  :,J^jrtu  to 
the  equities  between  the  parties  to  it.     Tripp  v.  Curtenitis  (Mich . ),  610. 

2.  StcUiUe  of  limUationeJ]    8embU,  the  statute  of    limiiaciuna  jusa  ^oci  tba 

date  of   a  certificate  of  deposit  payable  on  demand.  lb. 

When  certification  of  check  does  not  discharge  drateer.]    See  Patmbnt,  800. 

BANKRUPTCY. 

Of  one  member  of  firm  — when  coi>ers  only  individiuU  UabilUies.]  When 
a  member  of  a  firm  files  his  petition  in  bankruptcv«  riTing  no 
schedule  of  firm  debts  and  assets,  nor  praying  for  a  d^^liaree  Icom  firm 
liabilities,  his  discharge,  when  obtained,  will  only  relieve  him  irom  hia 
individual  indebtedness  and  not  from  partnership  liability.  Ooreif  ▼. 
P^rry  (Me.),  15. 

Tranrfer  of  note  by  bankrupt  ^^  indorsement.]  iS^  Neootiablb  Ikstbu- 
MBNT,  60. 

BONDS. 
€f  municipal  corporation  —  authority  of  city  to  issue,]  See  Mukigipal  Ckxa- 

POBATION,  208. 

BOND  OF  INDEMNITY. 
See  Officer,  788. 

BRIBERY. 
See  Officer,  164 

CARRIER. 

OF  GOODS. 

1.  Wh€U  constitutes  common  carrier — carrier  of  baggage.]  One  engaged  In  tlw 

business  of  carrying  baggage,  for  hire  between  railroad  depots,  hotels  and 
other  places  in  a  town  or  city,  is  a  common  carrier,  and  as  such,  is  liable  for 
the  contents  of  a  trunk,  although  it  is  not  such  as  is  usually  carried  as 
baggage,  unless  the  owner  thereof  has  been  guilty  of  fraud  or  decep- 
tion.    Parm^lee  v.  Lowitz  (111.)*  276. 

2.  Receipt  of  goods  marked  for  point  beyond  its  own  lines.]    A  railroad  com- 

pany, by  simply  receiving  freight  marked  for  delivery  at  a  potut  beyond 
its  lines,  does  not  thereby  contract  to  transport  an  i  deliver  at  \txe  place  of 
destination,  and  is  bound  only  to  seasonably  deliver  the  freight  to  its 
connecting  line  on  the  usual  route  to  the  point  of  deatlnation,  Onutf^sfd 
▼.  Southern  R  B.  Ass.  (Miss.),  626. 
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&  Express  company — delivery  beyond  line —  UdbUity  for  failure  to  deHwr 
premium  on  inauranee  policy —  damages,']  A  person,  having  a  policy  of 
insurance  on  his  life,  delivered  the  premium  thereon  to  defendant,  an 
express  company,  to  be  forwarded  to  a  certain  point  and  there  deliv 
ered  to  the  agent  of  the  insurance  company.  The  money  was  not  so 
delivered,  and  the  policy  lapsed.  The  defendant  had  knowledge  of  the 
purpose  for  which  the  money  was  sent.  ITeld,  (1)  that  if  the  point  of 
delivery  was  beyond  defendant's  line,  it  would,  in  the  absence  of  an  agree- 
ment, express  or  implied,  to  the  contrary,  be  discharged  from  liability 
by  promptly  delivering  the  money  to  the  next  carrier ;  (2)  that,  if  defend- 
ant was  liable,  the  measure  of  damages  would,  primarily,  be  the  net 
value  of  the  policy ;  but  (8)  that  the  assured  was  bound  to  use  reasonable 
and  ordinary  means  to  reduce  the  loss,  such  as  being  re-instated  or  re- 
insured and  could  not  recover  damages  for  such  loss  as  might  have  thus 
been  prevented.  Orindle  v.  Eastern  Hxpress  Co .  (Me.),  81. 

4  Packing  of  goods — shipper's  negligence,']  Plaintiff  sent  goods  by  defend- 
ant's railroad,  having  himself  packed  and  secured  them  on  the  car,  but  so 
insufficiently  that  they  broke  from  their  fastenings  and  were  damaged 
without  defendant's  fault.  Held,  that  defendant  was  not  liable,  although 
its  servants  knew  that  the  goods  were  insecurely  fastened  before  starting. 
Boss  V.  Troy  A  Boston  B,  B.  Co,  (Vt.),  144. 

0.  Dviy  on  refusal  of  consignee  to  receive  goods.  J  Where  the  consignee  of 
goods  not  perishable  refuses  to  receive  them,  the  carrier  becomes  the  bailee 
thereof  for  the  owner,  and  it  is  his  duty  to  store  them  with  or  without 
advance  of  charges,  for  such  reasonable  time  as  is  for  the  best  interests 
of  the  owner.     Bankin  v. Memphis db  Cincinnati  Packet  Co,  (Tenn.),  889. 

6b——.]  The  consignee  of  goods  not  perishable,  refusing  to  receive  them, 
the  carrier,  being  unable  to  find  a  warehouseman  who  would  store  them, 
and  advance  the  freight  and  charges,  sold  them  at  private  sale.  HM^ 
that  the  carrier  was  liable  for  conversion.  Jh, 

OF  FABBENOERS. 

7.  Action  against,  for  failing  to  carry  on  Sunday.]  .An  action  will  not  lie 

against  a  carrier  for  breach  of  its  general  duty  in  failing  to  carry  pas- 
sengers on  Sunday.     Walsh  v.   Chicago,  etc,.  By,  Co.  (Wis.),  876. 

8.  Notice  on  passage  ticket,]  Plaintiff  purchased  at  Portland  a  ticket  having 

on  it  the  words  "  Portland  to  Boston."  Held,  that  he  was  not  entitled  to 
a  passage  thereon  from  Boston  to  Portland.  KeeHey  v.  Boston  dt  Maine  B, 
R  Co,  (Me.),  19,  and  note,  22. 

9.  Estoppel — declaration  of  agents,]    The  fact  that  a  person  has  been  permit- 

ted by  a  carrier's  agents  to  ride  from  Boston  to  Portland  on  a  ticket  issued 
at  Portland  for  Boston,  and  that  a  train  conductor  of  the  carrier  has 
expressed  the  opinion  that  a  similar  ticket  held  by  the  person  was  good 
either  way,  will  not  estop  the  carrier  or  entitle  the  person  to  a  passage  on 
the  ticket  from  Boston  to  Portland.  lb, 

10.  Action  by  mail  agent  for  ir^ries,]    A  mall  agent  who  is  transported  bgr  a 
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railroad  oompany  ander  a  contract  with  the  goTemment  to  cany  its  inaU 
agents  free  of  charge  may  maintain  an  action  against  the  oompaoy  to 
recover  damages  for  injnries  arising  from  negligence.  Hammond  v. 
KaHh  Ea&tem  R,  R.  Company  (S.  C),  437. 

11.  DtUy  to  protect  ptuaengen  from  injury  by  felUno^pcuungerM.]  A  railroad 
company  is  charged  with  the  duty  of  presenring  order  on  its  trains,  and  is 
liable  for  injuries  sustidned  by  a  passenger  at  the  hands  of  a  fellow-pas- 
senger in  consequence  of  a  failure  on  the  part  of  the  agents  of  the  company 
to  discharge  this  duty.    Ifew  Orleans,  etc,,  R,  R.  Co,  v.  Burke  (Miss.).  689. 

12.  .]    Plaintiff,  a  passenger  on  defendant's  cars,  was  assaulted  by  other 

passengers  and  appealed  to  the  train  conductor  for  protection.  The  con- 
ductor, after  asking  the  assailants  to  desist,  became  frightened  and  ran 
away,  and  made  no  further  effort  to  protect  the  plaintiff,  who  was  there- 
upon beaten  and  injured,  ffeld^  that  the  conductor  haying  failed  to 
use  the  means  at  his  disposal  to  protect  the  plaintiff,  the  defendant  was 
liable.  lb, 

18.  Exemplary  damage9.'\  Plaintiff,  while  a  passenger  on  defendant's  cars, 
was  assaulted  and  injured  by  fellow-passengers,  who  were  defendant's 
servants,  but  were  not  then  on  duty.  The  conductor  of  the  tndn,  with 
knowledge  of  the  assault,  made  no  efficient  effort  to  protect  plaintiff, 
and  the  assailants  were  afterward  retained  in  defendant's  service.  Held^ 
that  defendant  was  liable  to  punitory  damages.  lb, 

14.  keeping  care — liabUity  of  owner  of, '\  The  owner  of  a  sleeping  car  who 
receives  pay  for  particular  berths  for  a  particular  trip  from  passengers 
who  have  paid  their  fare  on  the  railroad,  no  part  of  which  goes  to  such 
owner,  is  not  liable,  either  as  a  carrier  or  as  an  innkeeper,  for  money 
stolen  from  passengers  on  his  car.  PtiJOman  Palace  Oar  Co,  y.  8tmA 
(111.),  258. 

15.  Liability  for  baggage,]  A  carrier  is  not  liable  as  insurer  for  a  passenger's 
baggage  after  it  has  arrived  at  its  destination,  and  the  passenger  has  had 
a  reasonable  time  to  take  it  away ;  and  such  time  will  not  be  extended 
by  the  fact  that  the  passenger  has  been  detained  by  illness.  Chicago^ 
Rock  Island,  etc,,  R.  R  Co,  v.  Boyce  (111.),  268,  and  note,  272. 

16.  .]    A  saoque,  a  muff  and  a  napkin  ring  do  not  constitute  baggage  when 

carried  by  a  gentleman,  and  a  carrier  is  not  liable  therefor.  lb. 

17.  Limit  of  liability  for  baggage  —  merchandise.]  Plaintiff,  being  about  to 
take  passage  on  defendant's  railroad,  delivered  to  its  baggageman  a  trunk 
and  received  the  ordinary  baggage  check  therefor.  The  trunk  contained 
a  large  and  valuable  stock  of  merchandise,  but  the  baggrageman  was  not 
informed  of  this  fact,  nor  was  there  any  thing  about  the  appearance  of  the 
trunk  to  indicate  its  contents,  nor  was  any  thing  paid  for  its  transpor- 
tation as  extra  baggage.  Held,  that  the  defendant  was  not  liable  as  a 
carrier  for  the  trunk,  but  that  his  liability  was  only  that  of  bailee 
without  reward,  and  was  discharged  by  the  ezeidse  of  sUgfat  oaxe.  JficA* 
igcm  Oeniral  R.  R.  Co.  y.  Carrow  (DL),  24a 
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UBl  impUed  represtntaHom  (u  to  baggage.}  A  traveler  who  presents  to  a  car- 
rier of  pasBeDgers  a  trunk  or  yalise,  soch  as  is  commonlj  oaed  for  the 
transportation  of  wearing  apparel,  represents,  by  implication,  that  it  con- 
tains only  such  articles  as  are  necessary  for  his  comfort  and  convenience 
4»n  the  journey,  and  if  it  in  fact  contains  merchandise,  the  traveler  is 
guilty  of  such  legal  fraud  as  to  absolve  the  carrier  from  the  extraordi- 
nary liability  of  insurer,  lb, 

Damagei  in  acHan  agaiiut,for  breach  of  contract  to  carry,]  See  Dakaoxs,  876. 

See  RAHiBOAD. 

CERTIFIED  CHECK. 
When  cerHJieation  does  not  discharge  droto^r.]  See  Pathbnt,  800. 

CERTIFICATE  OF  DEPOSIT 
See  Bankiho,  610. 

CHECK. 
CetmicMon  of  does  not  discharge  drawer,]  See  pAYMEirr,  800. 

CITIZENSHIP. 

Bemo'^al  from  country^eiivtenship  of  chad — foreign  m^iUvry  sertice^  De- 
fendant's grandfather  was  bom  in  Connecticut,  removed  to  Canada  in 
1700,  with  the  intention  of  making  that  his  permanent  domicile,  and  there 
remained  till  his  death  in  1838  Defendant's  father  was  bom  in  Canada 
and  served  in  the  Canadian  military  service  through  compulsion.  Defend- 
ant was  also  bom  in  Canada  but  removed  to  Iowa.  HM,  that  defendant 
was  a  citizen  of  the  United  States ;  in  the  absence  of  evidence,  it  would 
not  be  presumed  that  the  grandfather  intended  to  renounce  his  citizen* 
ship.    BtaJte  v.  Adams  (Iowa),  760. 

COMMON  CARRIER. 
See  Carrier. 

CONFLICT  OF  LAWS. 

Antenuptial  contract,  by  what  law  governed,]  An  ante-nuptial  contract, 
made  between  parties  residing  in  Switzerland,  where  they  intended  to 
remain,  provided  that  the  wife  should  have  half  the  property  acquired 
during  the  marriage.  Afterward  the  parties  moved  to  Illinois,  where 
the  husband  acquired  real  property  and  the  wife  died.  Hdd^  that  the 
real  estate  was  not  subject  to  the  contract,  and  that  the  wife's  heirs  could 
daim  nothing  thereunder.    Besse  v.  PeUochoux  (Ill.)>  242. 

8.  Lm  lod  contractus  — law  governing  note  made  in  one  State  and  indorsed  in 
anoih&r,]  A,  residing  in  Mississippi,  sold  cotton  to  B,  a  resident  of  Tennes- 
see, and  received  therefor  the  note  of  B,  under  seal,  dated  in  Mississippi, 
but  payable  in  Tennessee  to  the  order  of  D,  a  resident  of  Mississippi,  who 
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indorsed  it.  It  was  a  condition  of  the  sale  that  the  note  should  be 
indorsed  by  the  defendant,  a  resident  of  Tennessee.  The  defendant,  with 
knowledge  of  the  facts,  indorsed  the  note  iu  Tennessee,  and  it  was  there 
delivered  to  A,  and  by  him  sold  to  plaintiff,  who  was  ignorant  of  the  facta. 
The  defendant  was  the  last  indor.^er.  The  note  bore  a  rate  of  interasl 
lawful  in  Mississippi  but  not  in  Tennessee.  Held,  tliat  the  note  bo  far 
related  to  the  defendant  was  governed  by  the  laws  of  Mississippi  and 
valid  ;  there  was  an  implied  warranty  on  defendant's  part  that  the  not« 
was  a  valid  contract  and  executed  in  a  State  where  the  interest  demanded 
was  lawful.     Overton  v,  Bolton  (Tenn.),  367  * 

Order  for  liquor  given  in  one  State  and  fitted  in  another,]    See  Contbact,  590. 

CONSIDERATION. 

Invalidity  of  patent — when  no  defense  to  claim  for  royalty.]  Defendant,  with 
knowledge  of  the  fact  that  the  validity  of  a  certain  patent  was  in  litiga- 
tion, purchased  of  the  patentee,  for  a  certain  royalty,  the  right  to  use  such 
patent.  The  patent  was  afterward  held  to  be  void.  Held,  in  an  action 
for  the  royalty,  that  the  invalidity  of  the  patent  was  no  defense  for  the 
time  the  defendant  had  actually  enjoyed  the  patent,  under  the  license, 
unmolested.     Jones  v.  Burnham  (Me.),  10. 

Agreement  to  stop  legal  prosecution,]  See  Contract,  463. 

CONSIGNOR   AND  CONSIGNEE. 
Btfusal  of  ccmsignee  to  accept  goods — duty  of  carrier.]    See  Oabbikb,  889. 

CONSPIRACY. 
JfoL  pros,  of  one  of  two  conspirators.]    See  Criminal  Law,  476 

CONSTITUTIONAL  LAW. 

1.  Assessments  for  betterments.]    An  assessment  by  a  city  for  street  improve 

ments  is  a  tax  within  a  constitutional  provision  that  *'  all  property  shall 
be  taxed  according  to  its  value/'  and  is  void  if  made  in  proportion  to  tbs 
frontage  of  lots.    McBean  v.  Chandler  (Tenn.),  808. 

2.  Regulation  of  commerce  —  statute  requiring  railroads  to  transfer  freight  and 

passengers.]  A  State  statute  required  railroads  connecting  with  railroads 
outside  the  State  to  transfer  freight  and  passengers  at  a  point  within  the 
State.  Heldy  void  as  in  conflict  with  the  Constitution  of  the  United 
States,  giving  to  Congress  the  power  to  regulate  commerce  among  tha 
States.     Council  Bluffs  v.  Kansas,  etc,,  R.  R.  Co.  (Iowa),  778. 

8.  Curative  legislation.]  A  legislature  has  power,  by  a  remedial  statute,  to 
legalize  defective  proceedings  under  a  former  statute,  only  in  cases  where 
it  has  present  authority  to  authorize  like  proceedings. .  KimbaU  ▼.  Town 
of  Rosendale  (Wis.).  421. 

A.  -«— .]  A  town  made  an  irregular  assessment  of  taxes;  a  statute  was  thereapoo 
passed  to  oontirm  the  assessment.  ButJ>efore  the  passage  of  this  statute 
a  constitutional  amendment  had  taken  away  from  the  legislature  authori^ 
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to  enact  special  laws  for  the  assessment  and  collection  of  taxes.    Held^ 
that  the  statute  was  void.  Ih. 

fi.  Arrett.]  The  Constitution  of  a  State  prohibited  'imprisonment  for  debt." 
Held,  not  to  be  violated  by  imprisonment  under  bail  process  in  an  action 
of  trover.    Harris  v.  Bridges  (Ga.),  495. 

Taking  land  for  private  mill.]    See  Eminent  Do.\iain,  564. 

Povoer  of  legislature  over  municipal  boundaries.]  See  Municipal  Corpora- 
tion, 661. 

CONTEMPT. 

Appeal  from  sentence  for,]  No  appeal  lies  from  a  judgment  for  contempt. 
Shattuck  v.  State  (Miss.),  624. 

CONTRACT. 

1.  Illegal  consideration — agreement  to  stop  criminal  prosecution]  Plaintiff,  be- 
ing under  indictment  for  maintaining  on  his  land  a  public  nuisance,  to  wit, 
a  pond  of  stagnant  water,  agreed  to  pay  the  defendant  a  certain  sum, 
in  consideration  of  which  the  defendant  agreed  to  ditch  the  plaintiffs 
land  and  to  stop  the  prosecution  of  the  indictment.  Held^  that  the  agree- 
ment to  stop  the  prosecution  was  illegal  and  rendered  the  entire  contract 
void.     Lindsay  v.  Smith  (N.  C),  463. 

8.  By  what  law  construed — order  for  liquor  given  in  one  State  and  flUed  in 
another — repeal.]  A  dealer  in  Ohio  received  in  Michigan  an  order  for 
liquors,  which  were  afterward  shipped  in  Ohio  and  delivered  to  the  ven- 
dee in  Michigan.  Held,  (!)  to  be  a  sale  in  Michigan,  and  invalid  under  a 
statute  rendering  void  all  *'  sales,  contracts  or  agreements  relating  "  to 
liquor ;  (2)  that  this  was  so  although  the  order  for  the  liquor  was  void 
under  the  statute  of  frauds  ;  and  (3)  that  a  repeal  of  the  statute  after  the 
sale  "  saving  all  actions  pending  and  all  causes  of  action  which  have 
accrued/'  did  not  validate  the  sale.     Webber  v.  Howe  (Mich.),  590. 

Breach  of— profits.]    See  Damaqes,  785. 

(X)NVERSION. 

1.  By  factor.]  Plaintiff  sent  cotton  to  his  agent  with  directions  to  forward  it 
to  defendants,  who  were  commission  merchants,  to  be  sold  on  plaintiff's 
r  account.  The  agent  shipped  it  to  defendants  in  his  own  name  and  as  his 
property  and  they  sold  it  according  to  his  instructions  and  remitted  the 
proceeds  to  him.  The  defendants  acted  in  good  faith  and  without  knowL 
edge  of  plaintiffs  title.  Held^  that  defendants  were  not  liable  to  plaintiff 
for  a  conversion  of  the  cotton.    RoacJi  v.  Turk  (Tenn.),  860. 

S.  '^— .]  To  render  a  factor  liable  for  conversion  of  goods,  demand  must  be 
made  while  the  property  or  its  proceeds  are  in  his  hands,  or  it  must  be 
shown  that  he  had  notice  of  the  owner's  rights,  or  of  the  want  of  title  M 

of  the  party  placing  the  goods  in  his  hands.  lb.  ' 

Bn  common  carrier—sale  of  goods  by  carrier  on  refusal  of  consignee  to  accept^ 
See  Carrier,  889. 


8Qg  INDEX. 

OONVETANGB. 
See  Dbbd. 

CORPORATION. 
OawMyances  to — who  may  aseail  because  ultra  fdresj]  Where  a  oorpoimtioo 
was  aatliorized  hy  its  charter  to  purchase  real  estate  for  certain  purposes. 
but  for  no  other,  held,  that  a  deed  of  land  to  it,  execated  by  one  having 
capacity  to  convey,  vested  the  title  in  the  corporation,  and  that  such  title 
could  be  assailed  on  the  ground  that  the  purchase  was  uUra  tiree  only  by 
the  State  or  by  a  stockholder,  but  not  by  the  grantor.  Hough  v.  Cdok 
County  Land  Co.  (111.),  230. 

2.  Power  to  hold  real  estate  in  other  8taies.'\  A  New  York  corporation,  author- 
ized by  its  charter  to  hold  real  estate  and  to  act  as  trustee,  was  appointed 
by  a  New  York  court  trustee  under  the  will  of  a  citizen  of  that  State. 
Eeld^  that  it  had  no  power  to  hold  real  estate  of  the  testator  in  Illinois. 
UniUed  States  Trust  Co.  v.  Lee  (III.),  286. 

8.  Liability  for  deceit  of  agent.]  A  corporation  is  liable  in  an  action  of  tort  for 
the  fraud  and  deceit  of  its  [agents  in  making  a  sale.  Peebles  v.  Patapseo 
Guano  Co,  (N.  C),  447. 

4.  Impeaching  validity  of  incorporation.]    The  validity  of  the  incorporation 

of  a  company  cannot  be  impeached  in  an  action  by  third  parties,  by  prov- 
ing aliunde  the  certificate  of  incorporation  that  certain  prerequisites  of 
the  law  have  not  been  complied  with.  The  Laflin  and  Sand  Powdar  Go. 
V.  Sinsheimer  (Md.),  622. 

5.  — ^.]  Plaintiffs  brought  an  action  against  the  individual  members  of  a 

corporation  to  charge  them  with  the  value  of  goods  sold  and  delivered 
to  the  corporation,  upon  the  ground  that  they  were  not  legally  incorpor- 
ated by  reason  of  non-compliance  with  certain  statutory  requirements^ 
The  certificate  of  incorporation  was  regular  on  its  face,  and  was  authen- 
ticated in  such  manner  as  to  be,  by  statute,  evidence  of  the  existence  of 
the  corporation.  Held,  that  the  validity  of  the  corporation  could  not  be 
questioned  in  such  an  action,  lb. 

6b  Forfeiture  of  franchise — expiration  of  corporate  privilege.]  In  an  action  to 
recover  tolls  by  a  corporation  chartered  to  erect  a  bridge  and  to  take  tolls 
thereon  for  twenty  years,  Tield,  that  although  the  forfeitnre  of  a  corpo- 
rate  franchise  could  only  be  taken  advantage  of  by  the  State,  the 
defendant  might  show  that  the  twenty  years  had  expired  and  thereby 
defeat  the  action.  Grand  Rapids  Bridge  Co.  v.  Prange  (Mkh,)»  08B. 
See  EMnnBNT  Domain  ;  Railroadb  ;  TsLsaBAFS. 

COSTS. 

iSMTBNDBR,    100. 

CX>VENANT. 
Ikmages  in  aetUmfor  breach  qf  covenant  oftUU.]    See  Dam aobs,  745. 
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l  AUbi^'^proof  nseeitaTy  to  nuktin.]  When  to  a  charge  of  mnider  the  defense 
Ib  an  aUbi,  if  the  evidence  in  support  of  the  oHbi  is  sufficient  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury,  the  accused  is  entitled  to  an 
acquittal.    Pollard  ▼.  Siate  (Miss.),  703. 

2.  Oonspiraey  — effect  of  nol.  pros,  m  to  oneofttoo  eonepirators.]  Indictment 
for  conspiracy  against  *'  A  and  B  "  alone.  Both  appeared  and  pleaded 
to  the  indictment.  "B"  was  put  upon  trial  and  "A" used  as  a  wit. 
ness  for  the  State.  After  the  jury  retired  a  nol,  pros,  was  entered  as  to 
"A;*  and  a  verdict  of  guilty  rendered  against  '*  B."  Eeld^thBX  judg- 
ment could  not  be  pronounced  on  the  verdict,  the  effect  of  the  nol,  pros, 
being  to  leave  the  indictment  as  if  it  charged  "  B  "  alone  with  the  con- 
spiracy.   State  V.  Jackson  (S.  C),  476. 

8.  Evidence  on  trial  for  murder  —  uneommunicated  threats,']  To  an  indict- 
ment for  murder  the  plea  of  justifiable  self-defense  was  interposed. 
There  was  evidence  of  threats  by  the  deceased  to  kill  the  defendant 
if  he  visited  the  house  where  the  homicide  occurred;  there  was  also 
evidence  that  the  deceased  followed  the  defendant  to  the  house  just  prior 
to  the  homicide.  Eeld,  that  evidence  of  other  like  threats,  of  which  the 
defendant  was  not  informed,  was  admissible  to  corroborate  the  evidence 
of  the  communicated  threats,  and  to  show  quo  animo  the  deceased  followed 
the  defendant     StaU  v.  Turpin  (N.  C),  465. 

4.  Dangerous  character  of  deceased.]  Held,  also,  that  evidence  of  the  violent 
and  dangerous  character  of  the  deceased  was  admissible,  lb, 

6.  Bndence  of  character  — former  acts.]  On  the  trial  of  an  indictment  for 
murder  the  prosecution  attempted  to  show  that  the  murder  was  commit- 
ted in  an  attempt  to  commit  rape.  Held,  that  evidence  that  the  prisoner 
had  previously  committed  rape  on  another  person  was  incompetent.  SUite 
V.  La  Page  (N.  H.),  69. 

0.  Autrefois  acquit,]  Defendant  was  severally  indicted  for  two  murders. 
After  he  had  been  arraigned  on  one  indictment,  and  the  trial  was  com- 
menced, the  other  indictment  was  accidentally  substituted  and  was  taken 
out  by  the  jury,  and  on  it  they  brought  in  a  verdict  of  guilty,  which  was 
entered  and  the  jury  discharged.  Held,  to  amount  to  an  acquittal  of 
the  charge  in  the  indictment  on  which  he  was  arraigned,  and  that  he  could 
not  be  again  tried  therefor  on  a  new  indictment.    Teai  v.  State  (Miss.),  708. 

7. several  acts  provable  by  the  same  evidence — indictment  — joinder  of  offen- 
ses.] Defendant  and  another,  with  a  common  design,  fired  two  nearly  simul- 
taneous shots,  killing  Q.  and  W.  ffeld,  (1)  that  the  killing  of  each  constitu- 
ted a  distinct  crime  for  which  the  defendant  could  be  separately  tried,  and 
that  an  acquittal  on  an  indictment  for  the  murder  of  one  was  no  bar  to  a 
trial  on  an  indictment  for  the  murder  of  the  other,  although  the  evidence 
in  each  case  was  the  same ;  (2)  that  the  two  offenses  could  be  joined  in  the 
same  indictment,  and  in  the  absence  of  a  motion  to  compel  the  prosecu- 
tion to  elect  upon  which  it  will  proceed^  the  judgmeut  after  verdict 
would  not  be  arrested,  lb. 
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&  JwnZ  eowoktiffnr^  severcU  appeals,]    Two  prisoners  jointly  indicted,  tried  and 
convicted,  brought  several  writs  of  error.    Held,  that  the  appellate  ooiut 
could  reverse  the  judgment  as  to  one,  and  affirm  it  as  to  the  other.     Wab 
▼.  State  (SiiM,),QiO, 

9.  Trial  —  sentence — proceeding  on.]     It   is  not  necessary  that  a  prisoner 

convicted  of  a  felony,  not  capital,  should  be  asked  before  judgment  what 
he  has  to  say  why  sentence  should  not  be  pronounced  against  him.  Jones 
V.  Staie  (Miss. ),  658. 

10.  AttachmerU  of  property  taken  from  prisoner.]  The  property  taken  from  a 
prisoner  upon  his  arrest  may  be  garnished  or  attached  in  the  hand  of  the 
officer  in  a  civil  action  against  the  prisoner.  Betfsnyder  v.  Lee  (Iowa),  73S. 

DAMAGEa 

1*  Against  carrier  for  failure  to  deliver  premium  on  poHey  of  insurance.]  A 
person  having  a  policy  of  insurance  on  his  life,  the  premium  on  which  was 
about  to  become  due,  delivered  money  to  an  express  company  to  be  carried 
and  delivered  to  the  insurei^.  The  money  was  not  so  delivered  and  the 
policy  lapsed.  T&e  express  company  had  notice  of  the  purpose  for  which 
the  money  was  sent.  Held,  that  the  measure  of  damage  against  defend* 
ant  was  primarily  the  net  value  of  the  policy ;  but  that  the  assured  was 
bound  to  use  reasonable  means  to  reduce  the  loss  such  as  being  reinstated 
or  reinsured,  and  could  not  recover  for  such  loss  as  might  thus  have  been 
prevented.     Orindle  v.  Eastern  Express  Co.  (Me.),  81. 

8.  In  action  against  canier  for  failing  to  carry  on  Sunday  —  pain  and  anx^ 
ety  of  mind.]  Complaint  alleging  that  the  defendant,  a  railway  oom< 
pany,  agreed  to  carry  plaintiff  and  others  from  M.  to  W.  and  back  on  a 
certain  Sunday  by  special  train,  for  a  certain  sum;  that  defendant  carried 
them  to  W.,  but  willfully,  fraudulently  and  negligently  failed  and  refuaea 
to  carry  them  back  to  M.,  whereby  plaintiff  was  injured  in  health  and 
business,  and  suffered  pain  and  anxiety  of  mind,  etc.  Held,  that  the 
action  was  upon  special  contract,  and  not  in  tort,  and  that  plaintiff  could 
recover  such  damages  only  as  naturally  resulted  from  the  breach  of  the 
contract,  but  not  for  pain  and  anxiety  of  mind,  etc.  Walsh  v.  Chicago^  etc, 
i2y.C7o.  (Wis.),  376. 

8.  Mental  anguish  —  outraged  feelings.^  In  an  action  against  a  master  for 
injuries  received  from  a  malicious  assault  of  his  servant,  the  plaintiff  may 
recover  compensatory  damages  for  the  outrage  and  indignity  put  upon 
him.    McKinley  v.  Chicago^  etc,,  R.  R.  Co,  (Iowa),  748. 

4.  Against  master  for  vnllfulacts  of  servant.]  Where  the  servant  of  8  railroad 
company  in  charge  of  an  engine  willfully  blew  the  whistle  and  made  a 
great  noise,  thereby  frightening  plaintiff's  horse,  causing  plaintiff  injury, 
held,  that  defendant  was  liable  to  compensatory  damages,  but  not  to  puni- 
tory damages  in  the  absence  of  proof  that  the  defendant  knew  of  the 
reckless  character  of  the  servant,  and  with  such  knowledge  still  retained 
him  in  its  service.  Nashville  d  Chattanooga  R.  R.  Co.  v.  Stames  (Tenn.]^ 
296,  and  note,  299. 
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DAUAOEB^Cantinued. 

It  ^^^m^  roHflcatian  €f  acts  by  master.]  A  passenger  on  a  railroBd  entered 
without  let  or  hindrance  a  car  reserved  for  ladies  and  took  a  seat,  there 
being  no  vacant  seats  in  the  other  cars  except  the  smoking  car.  A 
brakeman,  afterward  and  without  having  requested  the  passenger  to 
leave  the  car,  ejected  him  while  the  train  was  in  motion,  using  no  more 
force  than  was  necessary.  The  conductor  was  informed  of  the  facts. 
The  brakeman  was  retained  in  the  service  of  the  company,  and  was 
promoted  after  this  action  was  commenced.  Ueldf  that  notice  to  the 
conductor  was  notice  to  the  company  ;  that  the  retentioo  and  promotion 
of  the  brakeman  was  a  ratification  of  his  act,  and  that  the  company 
was  therefore  liable  to  punitory  damages.  Bass  v.  Chicago,  etc..  By.  Co^ 
(Wis.),  437. 

Oi  Measure  of,  on  breach  of  contract  — profits.']  Plaintiff  agreed  to  sell  goods 
for  defendant,  to  procure  a  team  and  other  necessary  means  for  the  busi- 
ness, and  to  devote  all  his  time  to  it ;  and  defendant  agreed  to  furnish  him 
all  the  goods  he  could  sell  at  a  price  below  the  retail  price.  Defendant 
failed  to  furnish  the  goods  Held,  that  plaintiff  could  recover  only  the 
value  of  the  time  lost  as  a  result  of  the  breach,  and  his  reasonable  expen- 
ditures, but  not  the  profits  he  might  have  made  had  the  goods  been  sup- 
plied as  agreed.    Hou)e  Machine  Company  v.  Bryson  (Iowa),  785. 

7.  In  tzetion  by  vftfe  for  death  of  hiui)and.]    In  an  action  by  a  widow  for  the 

killing  of  her  husband,  Tield,  that  the  measure  of  damage  was  not  affected 
by  the  subsequent  marriage  of  the  widow.  Georgia  B.  B.  Co.  v.  Garr 
(Ga.),  492. 

&  In  action  for  breach  of  warranty  of  tUU.]  The  grantee  of  land  with  war- 
ranty of  title  acquired  a  paramount  title  in  defense  of  his  possession,  and 
brought  action  against  the  grantor  for  breach  of  warranty.  Held,  that  he 
could  recover  the  amount  paid  for  the  paramount  title  not  exceeding  the 
consideration  paid  by  him  to  the  defendant.  Bichards  v.  Iou>a  Homestead 
Company  (Iowa),  745. 

Msemplary,  against  carrier  for  not  protecting  passenger.]    See  Gabbier,  689. 

DEBTOR  AND  CREDITOR. 

I^on-resident  creditor — right  of,  under  ancillary  odministraHon.]  See  Adminis- 
tration, 768. 

DEED. 

1.  Acknowledgment  of  married  woman  —how  far  conclusive.]  The  certificate  of 
acknowledgment  of  a  deed  or  mortgage  by  a  married  woman,  when  in 
due  form,  is  conclusive  as  to  every  material  fact  contained  therein,  so  far 
as  relates  to  a  bona  fide  grantee  or  mortgagee  for  value,  without  notice  of 
fraud  or  imposition.     Singer  Manf.  Co.  v.  Book  (Penn.),  204. 

8.  .]  The  deed  of  a  husband  and  wife  was  certified  in  due  form  by  a  com- 

potent  officer,  to  have  been  acknowledged  by  the  wife  as  by  statute  re- 
quired.    Heldy  that,  in  the  absence  of  fraud,  evidence  was  not  admissible, 
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M  agaixuii  a  bona  JIds  parchaser,  to  prove  that  the  wife'e  ai^BowledgiiieBl 
was  not  taken  separate  and  apart  from  the  husband  as  the  statute 
required.    Johmton  ▼.  Wallaee  (Miss.),  699. 

8.  PM*e9non  at  gratUor^M  death — embl&meTUi.]  A  deed  of  lands  in  fee  sim- 
ple contaiued  the  following  clause:  '*  Possession  to  be  given  at  the  death 
of  the  said"  grantor.  HM,  that  upon  the  death  of  the  grantor  the 
grantee  was  entitled  to  the  emblements.  Waugh's  Sxecuton  v.  Waugh 
(Penn.),  191. 

AUeratum  of.]    See  Ai^teration  of  Instrtjmkkt,  682 

Covenant  qf  title— breach  of,]    See  DAMiCGES,  745. 

Parol  evidence  to  vary.]    See  Eyidbkcb,  114. 

To  eorporation-^uUra  vires,]    See  Corporation,  230, 236. 

When  tufflcient  under  tJie  etattUe  of  frauds,]    See  Escrow,  499 

'    DEVISE. 
See  Will. 


DIVIDENDS. 


Bequeet  of]    See  Trusts,  164. 


DIVORCE. 

Fraud  — pregnancy  of  wife.]  Where  a  marriage  was  procured  by  the  fraud  of 
the  wif^  in  not  disclosing  her  pregnancy  at  the  time  of  marriage,  Aefd,  no 
cause  of  divorce.     Long  v.  Long  (N.  C),  449. 

Action  by  vnfefor  tort  of  husband  after  divorce,]    See  Husband  and  Wifb»  27. 

DOWER. 

1.  In  mines.]    A  widow  is  entitled  to  dower  in  mines  opened  and  worked  bjr 

her  husband,  or  by  the  heir  before  dower  is  assigned.  Lenfers  v.  Henks 
(HI.).  263. 

2.  Assignment  of—  statute  of  frauds.]    A  widow  and  the  heir  made  a  parol 

agreement  as  to  the  division  between  them  of  the  rents  and  profits  of  a 
mine.  Heldt  that  such  agreement  should  be  regarded  as  an  assignment 
of  dower  and  that  it  was  valid  under  the  Statute  of  Frauds.  lb. 

EASEMENTS. 

1.  Air  and  light  —  estoppel  of  grantor.]  Land  was  sold,  with  a  house  on  it 
having  windows  overlooking  the  adjacent  land  of  the  grantor.  Held, 
that  the  grantor  was  estopped  from  obstructing  the  windows  if  they  wer« 
necessary  to  give  light  and  air  to  the  house;  otherwise,  if  soffident 
light  and  air  could  be  derived  from  other  windows  opened,  or  which 
might  con veniently  be  opened  elsewhere  in  the  house.  Twmer  v.  TTum^ 
«?n(Ga.),  497. 

2  •  .]  No  easement  of  light  and  air  can  be  aoquired  by  prescription  In  Qeor 

gU.  lb. 
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ELECTION. 

Ciomng  potti  brfors  time,]  At  an  election  the  polls  were  closed  an  hoar  before 
the  lawful  time.  SM,  that,  in  the  absence  of  fraud  or  of  evidence  that 
anj  one  offered  to  vote  during  the  hour,  or  was  prevented  from  voting  by 
the  dosing,  the  election  was  valid.    Oleland  v.  Porter  (111.),  278. 

EMBLEMENTS. 

Where  land  %$  eowoeyed,  poeeeeeian  to  be  given  at  grantor'e  death,"]  See  Dbed* 
191. 

EMINENT  DOMAIN. 

PttbUe  itse  —  private  rnitti  are  not,]  A  statute  authorised  mill  owners  to  erect 
dams  and  thereby  flow  the  land  of  others  without  their  consent,  pro- 
vided a  commission  should  determine  that  such  flowing  was  for  *'  a  public 
use,"  and  was  necessary,  and  upon  payment  of  such  damages  as  such 
commission  should  award.  Beld  unconstitutional,  as  the  "  use  "  for  which 
the  property  was  authorized  to  be  taken  was  not  a  public  use.  Byerson 
V.  Brown  (Mich.),  564. 

Whfsn  right  of  way  of  one  railroad  company  may  he  taken  hy  another,]  Bee 
BAHiBOAD,  545,  and  note,  651. 

ESCROW. 

1.  StattUeoffl'aude — when  deed  i$  suffleient  memorandum,]  The  defendant 
made  an  oral  agreement  to  convey  land  to  the  plaintiff  for  a  stipulated 
price,  part  of  which  was  to  be  paid  in  money  and  the  remainder  to  be 
secured  by  notes  and  a  mortgage.  The  plaintiff  thereupon  paid  a  fifntAl 
part  of  the  purchase-money,  and  the  defendant  executed  a  deed  wherein 
was  specified  the  consideration  for  the  sale  but  not  the  terms  of  payment, 
and  gave  it  to  H.  with  instructions  to  deliver  it  to  the  plaintiff  upon  his 
depositing  the  money  and  the  notes  and  mortgage  within  a  given  time. 
The  money,  notes  and  mortgage  were  duly  deposited  with  H.  and  the  deed 
demanded,  but  H.,  under  instructions  from  defendant,  refused  to  deliver  it. 
In  an  action  against  the  defendant  and  H.  to  compel  a  delivery  of  the 
deed,  held,  that  the  deed  was  not  a  sufScient  note  or  memorandum  of 
the  contract  under  the  statute  of  frauds,  as  it  did  not  contain  the  terms 
of  payment ;  that,  therefore,  the  contract  was  invalid  and  the  deed  was 
not  an  escrow ;  and  that  plaintiff  could  not  recover.  Campbeil  v.  Thomae 
(Wis.),  427- 

8. .]  If  a  person, who  has  made  a  parol  agreement  to  convey  land, executes  an 

instrument  in  the  form  of  a  conve3rance  to  the  vendee  and  deposits  it  in 
eeerow,  if  such  instrument  contains  the  terms  of  the  parol  agreement 
including  the  consideration,  it  is  a  sufScient  compliance  with  the  require- 
ments of  the  statute  of  frauds.     Per  Lton,  J.  2b, 

ESTOPPEL. 

1.  Previous  eou/rae  of  burinese — declaration  of  agents.]  Plaintiff  purchased  at 
Portland  a  ticket  for  Boston,  having  on  it  the  words  "  Portland  to  Boston." 
Plaintiff  attempted  to  ride  thereon   from  Boston  to   Portland  and  was 
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ejected  from  the  train.  In  an  action  for  snch  ejectment  plaintiff  proved 
that  he  liad  been  theretofore  permitted  to  ride  over  the  same  road  from 
Boston  to  Portland  on  a  similar  ticket,  and  that  defendant's  conductor  oa 
another  train  had  expressed  the  opinion  that  the  ticket  was  good  either 
way.  Held,  that  these  facts  did  not  amount  to  an  estoppel  of  defendant. 
KMley  V.  Boston  db  Maine  K  R.  Co,  (Me.).  19,  and  note,  ^. 

2.  Of  grantor  from  obstructing  air  and  light  of  grantee,]  A  person  sold  a 
house  haying  windows  overlooking  his  adjacent  lands.  HM,  that  he  waa 
estopped  from  obstructing  the  windows  if  they  were  necessary  to  give 
light  and  air  to  the  house  .  but  not  if  sufficient  light  and  air  ooald  be 
derived  from  other  windows  opened  or  which  could  conveniently  be 
opened  elsewhere  in  the  house.     Turner  v.  Thompson  (Qa.),  497. 

Cf  insurer  from  claiming  forfeUv/ree  of  pcHiey,]    See  Inburangb,  844. 

EVIDENCa 

1.  Of  husband  to  prove  aduUsry  of  wife.]    On  the  trial  of  an  indictment  for 

adultery,  the  husband  of  the  particeps  eriminis  is  a  competent  witneaa  to 
prove  circumstances  which  do  not  directly,  bat  tend  to,  criminate  her. 
State  V.  Bridgman  (Vt.),  124 . 

2.  Cf  prior  and  subsequent  conduct.]    On  the  trial  of  an  indictment  for  adal* 

tery,  evidence  is  admissible  of  improper  familiarity  and  adultery  both 
before  and  after  the  commission  of  the  offense  charged,  although  it  proTea 
other  and  distinct  offenses.  lb, 

8.  Of  intent — contemporaneous  frauds,]  (n  an  action  to  recover  pereona] 
property  on  the  ground  that  defendant  purchased  it  of  plaintiff,  with 
intent  not  to  pay  for  it,  evidence  that  defendant  was  engaged  in  contem- 
poraneous fraudulent  transactions  of  like  kind  is  admissible  on  the  ques- 
tion of  intent.    Eastman  v.  Premo  (Vt.),  143. 

4.  Of  character,  in  criminal  cases  —  of  one  crime  to  prove  another.]    On  the 

trial  of  an  indictment  for  murder  the  prosecution  attempted  to  show 
that  the  murder  was  committed  in  an  attempt  to  commit  rape.  Held^  that 
evidence  was  not  admissible  to  prove  that  the  prisoner  had  previoaaly 
committed  rape  on  another  person.    State  v.  LaPage  (N.  H.),  69. 

5.  Parol  to  va/ry  deed  —  error  in  names.]    In  ejectment  the  plaintiff,  claiming 

title  under  R.,  introduced  in  evidence  a  deed  from  R.  to  Rufus  V.  and  a 
deed  from  Russel  V.  to  the  plaintiff,  and  offered  parol  evidence  to  show 
that  Bufus  V.  and  Russel  V.  were  the  same  person,  and  that  the  latter 
name  was  written  in  the  deed  by  mistake.  SM,  that  the  evidence 
offered  was  not  admissible.     Pitts  v.  Brown  (Vt.),  114.  « 

6.  Parol  to  explain  lease .  ]    A  lease  described  the  demised  premises  as  '*  the 

premises  on  tlie  corner  of  A  and  B  streets,  recently  occupied  by  J.  & 
The  shops  are  not  included.'*  Held^  that  the  lease  did  not  necessarily 
pass  the  entire  building  on  the  comer,  except  the  shops ;  and  that,  ther»> 
fore,  parol  evidence  was  admissible  to  show  whether  a  particular  part  had 
been  occupied  by  J.  S.    Alger  v.  Kennedy  (Vt.)  117. 
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7.  Pftrol  to  limit  indorsement,]  Parol  evidence  is  not  admi08ible,  in  Uie 
abeence  of  fnud  or  mistake,  to  show  that  a  general  indorsement  was  in 
fact  a  limited  indorsement — as  that  it  was  without  recourse.  OharUs  y. 
Deni$,  883. 

S.  Prior  judgment — parties  and  privies — f)endor  and  vendee,]  A  judgment 
against  a  vendee  of  chattels  for  breach  of  an  implied  warranty  of  sound- 
ness is  not  evidence  of  an  alleged  breach  of  a  similar  warranty  in  an 
action  by  such  vendee  against  his  vendor,  and  this  altbough  the  vendor 
had  notice  of  the  pendency  of  the  action  against  the  vendee.  Smith  r, 
jr(wre(S.C.),  479. 

As  to  delivery  of  policy.]  See  Insurance,  344. 

As  to  aeknofdedgment  of  married  woman,]  See  Deed,  204, 699. 

Burden  of  proof  as  to  error  in  telegram,]  See  Telegraph,  279. 

Dangerous  ehofraeter  of  deceased,]  See  Criminal  Law,  69,  4ffS. 

UneommwUeated  threats^  See  Criminal  Law,  455. 

•     EXECUTOR  AND  ADMINISTRATOR. 
See  Administration,  768. 

EXPRESS  COMPANY. 
iSM  Carrier. 

FACTOR. 
Conversion  dy.J    See  Conversion,  SCO. 

See  AoBNT. 

FIRE  INSURANCE. 
See  Insurance. 

FIXTURES. 

What  pass  as  such  under  mortgage  of  tooolen  miB,]  The  owner  of  a  woolen 
mill  executed  a  mortgage  thereon.  Held,  that  not  only  did  the  en^ne  by 
which  the  machinery  was  propelled  and  the  shafting,  pulleys  and  belts 
pass  as  part  of  the  realty,  but  also  the  carders,  spinning  jacks,  looms, 
and  other  machinery  properly  belonging  to  the  woolen  mill,  although 
only  attached  to  the  building  by  cleats  or  screws  to  keep  them  in  place. 
Ottumwa  Woolen  Mill  Company  v.  ffatoley  (Iowa),  719,  and  note,  726. 

FRAUD. 

Chneealment  of— effect  on  statute  of  limitations,]  See  Limitatioh  of  Ao 
TIONB,  46,  617. 

Evidence  <^  contemporaneous  frauds,]    See  Frauds,  142. 

In  marriage ^~ pregnancy  of  wife,]    See  Divorce,  449. 

See  Statute  op  Frauds. 
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FRAUDULENT  CONVEYANCE. 

Le/ty  on  growing  orop» — when  title  map  be  quegtioned  in  replevin,]  After  the 
oonyejance  of  land  on  wliich  was  a  growing  crop,  the  crop  was  taken  under 
an  ezecation  against  the  grantor.  In  an  action  of  replevin  by  the  grantee 
against  the  sheriff,  held^  that  the  latter  might  show  that  the  conTeyanoe 
was  made  to  defraud  the  grantor's  creditors.    Pierce  y.  MU  (Mich.),  541. 

eARNISHMENT. 

Of  municipal  eorporaUon.]    See  Municipal  Corporation,  827. 
€f  property  taken  from  prieoner,]    See  Attachment,  733. 

GRANTOR  AND  GRANTEE. 

Breach  of  covenant  of  iitle.l    See  Dakaoes,  745. 

CoUatercU  attack  of  grant,]    See  Fraudulent  Conveyance,  541. 

Of  private  v>ay  —  right  of  grantor  to  erect  gatee.]    See  Way,  506. 

Vendor's  lien — rehen  it  eonsts.]    See  Vendor  and  Purchaser,  644. 

When  grantor  is  estopped  from  obstructing  light  and  air,]    See  Estoppel,^?. 

HIGHWAY. 

1.  Injury  from  defect  in,  while  racing.]    Plaintiff  received  an  injury  from  a  de- 

fective highway  while  using  such  highway  for  the  express  purpose  of 
horse-racing.  Held,  that  no  action  lay  against  the  city  whose  duty  it  was 
to  keep  the  highway  in  repair.  McCarthy  v.  Portland  (Me.)  ,23,  and  note,  25. 

2.  — .]    Sernble^  that  an  action  would  lie  had  the  fast  driving  been  merely 

incidental  to  a  lawful  use  of  the  highway.  lb. 

HUSBAND  AND  WIFE, 

1.  Action  by  wife  after  divorce  for  prior  tort  of  husband,]    A  wife  cannot^  after 

being  divorced  from  her  husband,  maintain  an  action  against  him  for 
an  assault  committed  upon  her  daring  coverture ;  nor  against  persons  who 
assisted  him  in  making  the  assault.    Abbott  v.  Albott  (Me.),  27. 

2.  Action  by  wife  for  death  of  husband.]    A  statute  gave  a  widow  a  right  ot 

action  for  the  homicide  of  her  husband.  Held,  (1)  that  the  right  was  not 
divested  by  the  subsequent  marriage  of  the  widow,  and  (2)  that  such  8nb> 
sequent  marriage  would  not  affect  the  measure  of  damage.  Qeorgia  R, 
R.  Co.  V.  (?arr  (Ga.),  492. 

8.  Wife  may  maintain  action  to  protect  inchoate  rights  of  dotoer.]  A  married 
woman  may,  during  the  life-time  of  her  husband,  maintain  an  aedon  in 
equity  for  the  protection  of  her  inchoate  right  of  dower  from  the  fraoda- 
lent  acts  of  her  husband.    Buzick  v.  Bueick  (Iowa),  740. 

Acknowledgment  of  deed  by  wife — when  conclusive.]  See  Dbkd,  609;  MoRT- 
OAOB,  204. 

Ante-nuptwl  contract*]    See  Conflict  op  Laws,  242. 

Declarations  of  hueband  when  not  admissible  ae  to  a  policy  of  inturanee  for  6«M- 

flt  of  wife.]    See  Insurance,  344. 
Bower  —  in  mines  —  parol  agreement  (u  to.]    See  Dower,  268. 
Evidence  of  husband  as  to  adidtery  of  wife.]    See  Evidence,  124 
FH-aud  in  marriage  contract,]    See  Divorce,  449. 
Bevocation  of  will  by  marriage,']    See  Will,  133. 
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ILLEXJAL  CONTRACT. 
8e6  Contract,  468. 

IMPLIED  WARRANTY. 
i800SALB,lO2,17O. 

mPANT. 

(hnnaiJtU  Judicial  office.']  An  infant  cannot  hold  the  office  and  exerdie  ihm 
dn^ee  of  a  Justice  of  the  peace.    OMing's  PeUtum  (N,  H.),  M. 

INDICTMENT. 
Jcind$r  of  off&ntei.]    ^Sm  CaiiciirAL  Law,  708. 

INDORSEMENT. 

See  NBOOTIABLE  iNBTBinaBNTB. 

INJUNCTION. 
lb  reePraiinpaeeage  of  ordiwi'Me^    See  Municipal  Cobpobatiok 

INSURANCE. 

FIBE. 

1.  ChndUion  against  keeping  petroleum.']  A  policy  of  insnranoe  upon  the  mer- 
chandise in  a  store  was  conditioned  to  be  void  if  the  assored  should 
keep  therein  petroleum.  At  the  time  the  insurance  was  effected  the 
assured  kept,  with  the  knowledge  of  the  Insurer's  agent,  one  barrel  of 
petroleum  for  sale  and  for  lighting  purposes,  and  continued  afterward  to 
keep  that  amount.  Ueld,  that  the  policy  was  avoided.  Birmingham  Fire 
Ins.  Oo.  y.  Kroegher  (Penn.),  147,  and  note,  160. 

8.  — **.]  SefMe^  that  the  condition  would  not  apply  to  petroleum  used  in 
lighting  the  premises,  lb. 

8.  Mection  to  rebuild — righte  of  ereditore.]  A  policy  of  fire]  insurance  pio- 
vided  that  in  case  of  loss  the  insurers  might  rebuild,  on  giving  notice  of 
their  election  so  to  do  within  thirty  days.  Held,  that  although  the  required 
notice  had  not  been  given,  the  insurers  might  rebuild  instead  of  paying 
the  lo88«  if  the  assured  consented  and  notwithstanding  his  creditors 
objected.    Stamps  v.  Commercial  Fire  Ins.  Co.  (N.  C),  448. 

4.  Condition  as  to  payment  of  assessments  by  muttud  company  —  writer  of 
forfeiXwre  by  company."]  A  policy  of  insurance  issued  by  a  mutual  com- 
pany was  conditioned  to  be  void  if  any  assessment  on  the  premium  note 
should  not  be  paid  within  thirty  days.  An  assessment  was  made  which 
was  not  paid  within  the  thirty  days  and  afterward  a  further  assessment 
was  made  which  was  also  unpaid.  An  action  was  brought  for  both  assess-  ^ 

ments.    Held,  that  the  failure  to  pay  the  first  assessment  within  the  ^ 

thirty  days  did  not  ipso  facto  render  the  policy  void,  but  that  the  com.* 
pany  could  waive  the  condition  and  could,  therefore,  lawfully  impose  the 
fecond  assessment.    Coluwhia  Insurance  Company  v.  Buckley  (Penn.),  179l 

Vol.  XXIV  — 103 
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INS.UBANCE  —  Continued 

• 

5.  PaymerU  of  premium  —  uxUver  of  condition.']    A  policy  of  fire  iiuninuiw 

was  oonditioned  that  the  inBurer  shoiild  **  not  be  liable  until  actoal  pay- 
ment of  the  premiam/'  and  that  no  officer  or  agent  should  '*  be  held  to 
have  waived  any  of  the  terms  and  conditions  of  the  policy  onleas  each 
waiver  be  indorsed  thereon  in  writing  "  Hdd,  that  a  general  agent  ooold 
orally  waive  the  present  payment  of  the  premiaoi.  Toung  ▼.  Hasrifoird 
Fire  Ins.  Co.  (Iowa),  784. 

LIFB. 

6.  General  agent.]     An  agent  of  an  insurance  company  who  has  general 

charge  of  the  business  of  the  company  for  a  State,  and  who  acts  under 
general  instructions  to  such  agents  and  without  special  limitations  upon 
his  authority,  is  a  general  agent.  SaiUhern  Life  Insurance  Co,  v.  Booker 
(Tenn.).  844. 

7.  Waiver  of  payment  of  premium,]    A  policy  of  life  insurance  was  oondi- 

tioned not  to  be  binding  until  the  premium  was  paid,  and  the  agents  of 
the  company  were  instructed  to  deliver  policies  only  upon  the  actual  pay- 
ment in  cash  of  the  premium.  Held,  tliat  a  general  agent  of  the  company 
could  waive  the  condition  and  bind  the  company  by  an  unconditional 
delivery  of  the  policy  without  payment  of  the  premium.  lb, 

8.  Estoppel  of  company.]    When  a  policy  has  been  delivered  unoonditionaUy 

and  without  fraud,  and  there  is  upon  the  face  of  it  an  acltnowledgment 
of  the  payment  of  the  premium,  the  company  is  estopped  from  r>liiiming' 
a  forfeiture  on  the  ground  of  non-payment  of  the  premium,  lb, 

9.  Efoidence  aa  to  delivery.]    Where  a  policy  of  insurance  has  been  delivered 

without  the  actual  payment  of  the  premium,  evidence  is  admissible  to 
prove  whether  the  delivery  was  conditional  or  absolute.  R. 

10.  .]  But  when  a  husband,  acting  as  agent  for  his  wife,  procures  a  policy 

of  insurance  on  his  own  life,  in  the  name  and  for  the  benefit  of  the  wife, 
his  subsequent  declarations  that  the  policy  was  delivered  condition- 
ally are  not  admissible  as  against  the  wife.  lb. 

11.  Bepresentations  —  burden  of  proof]  A  policy  of  life  insurance  was  oon- 
ditioned to  be  avoided  by  "any  untrue  or  fraudulent  answer  "to  the 
questions  in  the  application.  The  answers  were  not  strictly  true  so  far 
as  related  to  birthplace,  residence,  and  occupation.  Held^  that  the  an- 
swers were  "  representations,"  and  that  the  company  must  prove  affirma- 
tively that  they  were  fraudulently  made  or  were  material  to  the  risk.  Ih. 

Failure  of  carrier  to  deliver  money  sent  to  pay  premium,]    See  Cabbdsb*  81. 

INTENT. 
Contemporaneous  frauds.]    See  Evidence,  142 

INTEREST. 

1.  After  maturity  of  debt,]  A  promissory  note,  or  other  obligation  containing 
an  agreement  for  a  special  rate  of  interest,  will,  after  maturity,  draw 
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INTEREST— CVwrtnwd. 
inteieflt  only  at  the  statutory  rate,  unless  the  special  rate  )s  expressly 
agreed  to  be  paid  after  maturity.     Eaton  v.  BoisaannaiUt  (Me.),  53. 

8l .]     Where  there  Is  a  uniform  rate  of  interest,  and  a  conventional  rate 

fixed  by  statute,  a  contract  in  writing  to  pay  a  debt  with  interest  at  a 
given  rate  from  a  designated  date,  carries  the  conventional  rate  as  well 
after  as  before  maturity.     Overton  v.  Bolton  (Tenn.),  867. 

JOINT  WRONG.  DOERa 
Sifect  of  relM9d  of  one.]    dee  Rblbasb,  497. 

JUDGMENT. 

JMdenee  of,  in  action  by  judgment  creditor  agmmt  prior  vendor,]  See  Eti- 
DBNCB,  479. 

JURISDICTION. 

Of  State  courts  of  suUe  brought  by  national  hanks,]  State  courts  have  juris- 
diction of  suits  brought  by  national  banks,  it  not  having  been  taken  away 
by  sec.  57  of  the  National  Banking  Act.  Fvrst  National  Bank  v.  Hvih> 
bard  (Vt.),  97. 

JURY. 
l¥ial  by,  on  quo  warranto.]    See  Opficbr,  154. 
Opening  of  case  to — abiLse  of  discretion,]    See  Tbial,  575. 

LANDLORD  AND  TENANT. 

1.  Negligence  of  landlord.]    Plaintiff  leased  of  defendant  the  lower  story  of 

a  building,  the  latter  keeping  the  care  and  control  of  the  upper  stories. 
Through  the  defendant's  negligence  the  rain  descended  through  the  roof 
and  injured  plaintiff's  property  in  the  lower  story.  Hddy  that  the  defend- 
ant was  liable.     Toole  v.  Beckett  (Me.),  54. 

2.  Failure  of  landlord  to  repair — eviction.]    A  landlord,  having  leased  the 

upper  stories  of  a  building,  neglected  to  repair  a  drain  in  the  cellar, 
whereby  the  whole  building  was  rendered  unhealthy.  Hddy  that  the  ten- 
ant may  treat  this  as  an  eviction,  quit  the  building  and  refuse  to  pay  rent. 
Alger  v.  Kennedy  (Vt.),  117. 

LICENSE. 

On  oeeupation—agent  to  procure  and  not  principal,]  A  statute  provided  that 
"no  person  shall  exercise  the  calling  of  hawker  or  peddler  without 
license,"  etc.,  and  that  a  person  having  a  license  and  lending  the  same  to 
another  for  use  should  be  liable  to  a  penalty.  Held,  that  the  license  had 
reference  to  the  occupation  only,  and  that  where  an  agent  peddled  goods 
for  another,  it  was  the  duty  of  the  agent,  and  not  of  the  principal,  to  pro- 
rare  license.     Temple  v.  Sumner  (Miss.),  615. 

LIMITATION  OF  ACTIONS. 
1.  Action  for  fraudulently  securing  surrender  of  note.]  In  an  action  for  money 
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LIMITATION  OF  ACTlO^S^Conhnued, 
had  and  received  against  the  maker  of  a  note  who  had  fraudulently  pio> 
cured  the  surrender  of  the  note  without  payment,  A^.  that  the  striate 
of  limitation  began  to  run  only  from  the  time  the  fraud  was  diacoTered, 
or  might  have  been  discovered  witb  due  diligence.  Penobscot  R.  B.  Ch.  v. 
Ma^o  (Me.),  45. 

2.  On  note  payable  "  thirty  days  after  demand.*']  On  a  non-negotiable  note 
payable  *'  thirty  days  after  demand/'  the  statute  of  limitations  begins  to 
run  after  thirty  days  from  the  delivery  of  the  note.  Palmer  v.  Palmer 
(Mich.),  605. 

8.  On  certificate  of  deposit.l  Semble,  the  statute  of  limitations  run  from  the 
date  of  a  certificate  of  deposit  payable  on  demand.  Tripp  v.  Curtemtu 
(Mich.),  610. 

4.  On  nuisance,]  Whenever  a  nuisance  is  of  such  a  character  that  its  con- 
tinuance is  necessarily  an  injury,  and  when  it  is  of  a  permanent  charac- 
ter that  will  continue  without  change  from  any  cause  but  human  labor, 
then  the  damage  is  an  original  damage  and  may  be  at  once  fully  compen- 
sated ;  and  the  statute  of  limitation  begins  at  once  to  run  on  an  action 
for  damages.     Powers  v.  Council  Bluffs  (Iowa),  792. 

6.  ^aud  —  concealment  of]    A  statute  provided  that  **  where  a  party  has 

a  cause  of  action  of  which  he  has  been  kept  in  ignorance  by  the  fraud  of 
the  adverse  party /' the  statute  of  limitations  should  not  begin  to  run  until 
the  fraud  wrp  discovered.  Held,  that  whero  the  cause  of  action  was  the 
frayd  of  the  defendant,  the  mere  concealment  by  him  of  such  fraud 
was  sufficient  to  prevent  the  running  of  the  statute  of  limitations.  Wear 
V.  Skinner  (Md.),  517. 
6i.  Bewoal  of  debt — acknowledgment,]  To  revive  a  debt  barred  by  the  statute 
of  limitations,  there  must  be  a  clear  and  definite  acknowledgment  of 
the  debt,  a  specification  of  the  amount  due,  or  a  reference  to  something  by 
which  such  amount  can  be  definitely  ascertained,  and  an  unequivocal 
promise  to  pay.     Miller  v.  Baschore  (Penn.),  187. 

7.  I^eto  promise  when  sufficient.]    A  debtor  promised  to  "  see  his  brother  and 

pay  the  debt/'  held  sufficient  to  suspend  the  operations  of  the  statute 
of  limitations.  Kirby  v.  Mills  (N.  C),  460. 

8.  Promise  to  attorney  of  creditor,]  A  promise  made  by  a  debtor  to  the  attor- 

ney of  his  creditor  will  suspend  the  operation  of  the  statute  of  limita- 
tions, lb, 

9.  Principal  and  surety  —  payments  by  principal.]  The  payment  by  the  princL 

pal,  year  by  year,  of  the  interest  on  a  joint  and  several  promisBory 
note  will  prevent  the  operation  of  the  statute  of  limitations  in  fkvor  of 
a  surety  to  the  note.  Schinddr,  Gates  (Md.),  526. 

MARRIAGE. 

B&Doeation  of  will  by.]  See  Will,  183. 

Fraud — pregnancey  of  w^fe.]   See  Divorce,  449. 

m^eet  €f,  on  w{fe^s  right  of  action  for  death  of  former  htuband,]  See  Huhbasd 

▲ND  WiFB,  492. 

MARRIED  WOMEN. 

See  Husband  and  Wifb. 


r 


INDEX.  821 

MASTER  AND  SERVANT. 

1.  Actum  for  enticing  aioay  servant.]  An  action  on  the  case  lies  by  a  master 

against  one  wlio  entices  or  persaades  his  servants  to  leave  his  employ 
ment.    Daniel  v.  JSusearengen  (S.  C),  471. 

2.  Discharge  of  servant  before  expiration  of  term.]  A  servant,  hired  for  a  year 

to  work  in  the  lumber  trade,  engaged  daring  the  year  in  the  same  trade 
on  his  own  account  without  his  master's  consent,  though  he  continued 
to  give  his  time  and  attention  to  his  master's  business.  Held^  that  the 
master  could  discharge  him  before  the  expiration  of  the  year.  Dieringer 
V.  Meyer  (Wis.),  415. 

8.  Willful  acts  of  servant — ratiflcation  of  by  master  ^~  punitory  damages.] 
A  brakeman  unlawfully  removed  plaintiff  from  defendant's  car,  and  defend- 
ant with  notice  of  the  trespass  retained  the  brakeman  in  its  service  and 
promoted  him.  ^eld,  that  this  amounted  to  a  ratification  of  the  brake- 
man's  act,  and  that  therefore  the  defendant  was  liable  for  punitory  dam- 
ages in  an  action  for  the  trespass.    Bass  v.  Chicago,  etc.,  By.  Co.  (Wis.),  437. 

4.  -^— .]  While  plaintiff  was  crossing,  with  his  team,  defendant's  railroad,  the 
person  in  charge  of  an  engine  standing  on  the  track  near  the  crossing  will- 
fully and  maliciously  blew  the  whistle  and  made  a  great  noise,  frighten- 
ing plaintiff's  horses  and  causing  them  to  run  away,  whereby  plaintiff  was 
injured.  Held,  (1)  that  the  defendant  was  liable,  but  (2)  that  punitory  dam- 
ages could  not  be  allowed  in  the  absence  of  proof  that  the  company 
knew  of  the  reckless  character  of  the  servant,  and  still  retained  him  in  its 
service.  NashviUe  db  CheUtanooga  Bailroad  Co.  v.  Starnes  (Tenn.),  296,  and 
note,  299. 

5. .]  A  railroad  company  is  liable  for  a  malicious  and  criminal  assault  of  a 

servant  upon  a  passenger  when  committed  in  carrying  out  what  the  ser- 
vant supposed  to  be  an  order  from  the  company,  although  such  order  did 
not  contemplate  its  enforcement  by  such  means.  McKinley  v.  Chicago,  etc,, 
R  B.  Co.  (Iowa),  748. 

6.  »]  In  an  action  against  a  master  for  injuries  received  from  a  mallcioufl 
assault  of  his  servant,  the  court  charged  that  the  plaintiff  might  recover 
compensatory  damages  "  for  the  outrage  and  indignity  put  upon  him." 
Eeld  no  error,  lb, 

LidbUity  of  eUyfor  negligence  of  contractor.]  See  MninciPAL  Cobporation, 
289. 

MECHANICS'  LIEN. 

^Laborers  and  workmen  "  —  dml  engineers.]  A  statute  gave  a  mechanics'  lies 
to  "  laborers  and  workmen  "  upon  railroads.  Held,  not  to  include  a  civil 
engineer.      Pennsylvania  B.  B.  Co,  v.  Leuffer  (Penn.),  189. 

MINES. 
See  DowEB,  203. 

MONEY  HAD  AND  RECEIVED 

iSee  Action,  45. 
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MOKTGAGE. 

1.  By  railroad  does  not  cover  future  earnings.]    A  railroad  company  mortgaged 

•'  all  its  right,  title  and  interest  in  and  to  all  and  singular  its  property, 
real  and  personal,  of  whatever  nature  and  description,  now  possessed  or  to 
be  hereafter  acquired,  including  all  its  rights,  privileges,  franchises  and 
easements.  '*  Held,  that  the  mortgage  did  not,  in  law,  cover  the  future 
earnings  of  the  road.     Emerson  v.  European,  etc..  By.  Co,  (Me.),  39. 

2.  Of  crops  not  yet  planted.]     A  lease,  which  was  recorded,  reserved  a  lien 

on  the  "crops  grown  annually  on  the  land  as  security  for  the  rent." 
Held,  that  such  lien  was  valid  and  paramount  to  a  subsequent  mortgage. 
Everman  v.  Bobb  (Miss.),  682. 

8.  Acknowledgment  by  married  woman,  when  conclunve,]  Where  a  married 
woman  joins  her  husband  in  a  mortgage  of  her  separate  estate,  the  cer- 
tificate of  acknowledgment  thereto  is  conclusive  Us  to  every  material 
fact  contained  therein,  so  far  as  relates  to  a  bona  fide  mortgagee  for  value 
without  notice  of  fraud  or  imposition.  tUnger  Manufacturing  Co.  v.  Book 
<Penn.),  204.    See  also  699 . 

4.  Notice  of  fraud  to  mortgagee.]  Where  a  married  woman  executes  a  mort- 
gage as  a  continuing  security  for  her  husband  in  his  dealings  with  the 
mortgagee,  notice  to  the  mortgagee  or  his  agent  at  any  time  thereafter, 
that  the  mortgage  was  obtained  of  the  wife  by  fraud  or  duress,  will 
terminate  the  security  so  far  as  relates  to  subsequent  transactions.  lb» 

Of  miU-^what  passes.]    See  Fixtures,  719,  and  note,  723. 

MUNICIPAL  CORPORATIONS. 

1.  Nuisances  by  —  emptying  sewage  in  public  docks.]    A  city  was  authorized  by 

statute  to  construct  a  sewer  with  an  outfall  in  a  public  tide-water  dock. 
Held,  that  the  authority  must  be  so  exercised  as  not  unnecessarily  to 
interfere  with  the  public  right  of  navigation  or  with  the  rights  of  the 
owners  of  wharves  lawfully  erected  ;  that  the  city  was  not  authorised  to 
create  a  nuisance  in  the  dock  by  allowing  the  deposits  from  the  sewer  to 
accumulate  and  remain  there  in  such  quantities  as  to  menace  the  public 
health,  obstruct  navigation,  and  seriously  injure  the  rights  of  wharf  own- 
ers.   Franklin  Wharf  Company  v.  Portland  (Me.),  l,and  note,  9. . 

2.  Dangerous  obstructions  in  streets  — exhibitions  of  wild  animals.]     In  an 

action  against  a  city  the  complaint  alleged  that  the  defendant  know- 
ingly and  carelessly  allowed  one  of  its  streets  to  become  obstructed  by  an 
exhibition  of  wild  animals,  to  wit,  two  bears,  and  that  it  authorised  and 
sanctioned  the  same,  that  such  exhibition  was  calculated  to  produce  injury 
to  persons  lawfully  using  the  street,  and  that  plaintiflTs  horse  was  fright- 
ened thereby,  and  plaintiff  injured.  Held  good  on  demurrer.  LiUle  v. 
Madison  (Wis.),  435. 
8.  Power  of  to  issue  bonds.]  A  municipal  corporation  ordained  by  ordinance 
that  certain  streets  be  improved,  that  money  be  borrowed  for  that  pur. 
pose,  and  that  bonds  of  the  city  be  issued  therefor.    Held,  that  the  ordi- 
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MUNICIPAL  CORPORATIONS  —  Cow^inwed.  ' 

nance  was  valid  althoagh  not  ezpresply  authorized  by  the  charter  or  by 
statute.    City  of  WiUiaTMport  v.  Gammonv>eaUh{Fenii.)t^iiGIQ. 

4.  — .]    A  city  was  authorized  by  statute   to  borrow  money  for  city  pur- 

poses not  to  exceed  $200,000  and  to  issue  bonds  therefor.  Held,  not  to 
limit  the  inherent  power  of  the  city  to  issue  bonds  beyond  that  amount 
for  municipal  purposes,  lb, 

5.  .]    When  a  municipal  corporation  has  lawfully  created  a  debt,  it  haa 

the  power,  unless  restrained  by  its  charter  or  by  statute,  to  issue  bonds 
thevefor.  lb. 

6.  PotMT  of,  to  employ  counsel.^   A  municipal  corporation  may,  without  express 

authority,  employ  counsel  to  attend  to  the  corporate  interests  in  another 
State.     City  of  Memphis  v.  ^daww  (Tenn.),  331. 

7.  .]    A  city  wa9the  owner  of  stock  in  a  railroad  corporation,  concerning 

which  there  was  litigation  in  another  State.  The  mayor  and  register  of 
the  city  executed  a  power  of  attorney  under  the  corporate  seal,  appointing 
the  plaiBtiff  to  represent  the  interests  of  the  city  in  such  litigation,  and 
this  appointment  and  employment  was  subsequently  ratified  by  the  city 
council.  Held,  that  the  plaintifT  was  duly  employed ;  that  the  contract 
was  within  the  implied  powers  of  the  city  government,  and  that  the  city 
was  liable  for  the  services  rendered.     lb, 

8.  Tax  on  vehicles,]    A  city  imposed  a  tax  on  "every  owner  of  a  wagon  or 

other  vehicle  kept  or  used  for  free  delivery  of  goods  to  customers,  or 
others  in  the  city."  Held^  to  impose  a  tax  on  drays  belonging  to  an  iron 
works  situated  outside  the  city  limits,  but  used  for  delivery  of  their 
wares  within  the  city.     City  of  Memphis  v.  Battaile  (Tenn.),  285. 

9.  Garnishment  of]    A  municipal  corporation  is  not  subject  to  garnishment 

at  the  suit  of  a  creditor  of  its  employee.  Oity  of  Memphis  v.  LasH 
(Tenn.),  327. 

10.  Bestraining  passage  of  ordinances.]  Plaintiff,  claiming  to  have  by  contract 

with  a  city  the  exclusive  right  to  lay  gas  pipes  and  light  the  streets, 
brought  action  to  restrain  the  city  from  passing  an  ordinance  to  annul 
such  contract  and  to  grant  like  right  to  others.  Held^  that  the  action  would 
not  lie.    Des  Moines  Oas  Co.  v.  Des  Moines  (Iowa),  756. 

11.  Exercise  of  poioers  beyond  corporate  limits.]  A  municipal  corporation  has 
inherent  authority,  unless  expressly  prohibited  by  its  charter,  to  make 
contracts  and  construct  works  beyond  the  corporate  limits  for  the  diar 
charge  of  sewage,  where  such  discharge  is  necessary  or  manifestly 
desirable.    City  of  Coldwater  v.  Tucker  (Mich.),  601 , 

12.  Power  of  legislature  over  boundaries  of — constitutional  law.]  In  tha 
absence  of  express  constitutional  limitation,  legislative  power  over  tha 
boundaries  of  municipal  corporations  is  unlimited.  Martin  v.  Dial 
(Miss.),  061. 

IS.  -^— .]  A  statute  extended  the  boundaries  of  a  city  so  as  to  include  farm* 
ing  land.    Held,  oonstitutional,  although  the  extension  was  wholly  unnetv 
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eseary  and  unreasonable  and  made  only  to  enable  the  citj  to  tax  tht 
owner  of  the  land  covered  by  the  extension.  i&. 

14 .  Repair  of  streets — liability  far  negligence  of  contractor.  ]  Paintiff  was  inj  ared 
through  the  negligence  of  the  servants  of  a  contractor  engaged  in  repair- 
ing a  street  in  defendant's  city.  In  an  action  for  the  injury  the  court 
charged  the  jury  that  "It  is  the  duty  of  the  corporation  to  use 
care  and  vigilance  in  the  selection  of  agents,  servants  and  contractors 
in  making  improvements  ;  to  retain  the  requisite  degree  of  control  and 
superintendence  over  them  in  the  performance  of  their  duty,  and  to  en- 
force such  measures  of  vigfilance  and  care  as  will  guard  against  exposure 
to  injury  of  any  kind."    Edd,  no  error.  I^ashmUe  v.  Brown  (Tenn.),  289. 

15. .]  A  contractor  engaged  in  repairing  the  streets  of  a  city   is  a  quad 

agent  or  servant  of  the  city,  and  if » by  his  negligence  or  wrongful  act,  an 
injury  is  caused,  the  city  will  be  liable.  lb. 

16.  Sewers — UabUity  for  damages  by.]  A  city  constructed  a  sewer  in  such  a 
manner  as  to  throw  large  quantities  of  water  upon  plaintiflTs  premiseOy 
which  otherwise  would  not  have  flowed  there.  Held,  that  the  dty  was 
liable  for  the  damage.    Ashley  v.  Port  Huron  (Mich.),  552,  and  note,  556. 

17.  Assessnunts  for  betterments — taxation — constitutional  law.  ]  The  Gon> 
stitution  provided  that  '*all  property  shall  be  taxed  according  to  its  value.^ 
The  charter  of  a  city  authorized  it  to  charge  the  cost  of  improving  streets* 
etc.,  on  the  adjoining  lots  in  proportion  to  their  respective  fronts.  Hdi, 
that  this  provision  of  the  charter  was  void  as  authorizing  a  system  of 
taxation  contrary  to  that  provided  by  the  Constitution.  McBean  v.  Chand- 
ler (Tenn.),  808. 

18.  Assessments  for  sewers — rule  for  making.]  A  statute  authorized  assen- 
ments  for  sewers  to  be  made  on  such  lots  as  the  city  council  should 
declare  had  been  benefited,  in  proportion  to  their  superficial  area.  Held, 
unconstitutional,  as  the  plan  of  assessment  was  not  according  to  benefits 
Thomas  Y.  Gain  (Mich.),  585. 

19.  Notice  to  parties.]  Parties  whose  property  is  to  be  taken  under 
summary  tax  proceedings  are  entitled,  as  of  right,  to  be  heard  at  some 
stage  in  the  proceedings  before  the  tax  shall  become  an  estoblished 
charge  against  them  or  their  property.  lb. 

NATIONAL  BANKS. 

Jwrisdietion  of  Stctte  courts.]  State  courts  have  jurisdiction  of  suits  bioaght 
by  national  banks,  it  not  having  been  taken  away  by  section  57  of  the 
National  banking  act.  First  Nat.  Bank  v.  Hubbard  (yt.),97. 

NAVIGABLE  WATERS. 

Sights  of  riparian  owners  ^obstructing  access  to  toafart.]  8&$  Ripabiav 
RiOHTB,  886,  and  note,  894. 

Brections  in.]  899. 
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NEGLIGENCE. 

Ctwimunication  of  fire — contributory  negligence.]  Railroad  companies  were 
made  liable  by  statute  for  damages  caased  by  fire  from  their  locomotives, 
and  were  given  an  insurable  interest  in  the  property  exposed  along  their 
line.  Held,  that  their  liability  was  absolute  and  not  dependent  on  the 
question  whether  adjoining  property  owners  had  been  guilty  of  contribu- 
tory negligence  or  not.     Bowell  v.  BaUroad  (N.  H,),  59. 

Of  landlord  —  action  by  tenant  for.]    See  Landlord  and  Tenant,  54. 

Of  carrier  of  goods.]    See  Cabribk,  144. 

Of  contractor  —  liability  of  city  for.]    See  Municipal  Corporations,  289. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promissory  note —  negotiability  —  collection  fees.]  A  note  containea  a  prom- 
ise to  pay  a  certain  sum  of  money,  "  and  five  per  cent  collection  fee  if  not 
paid  when  due."  Ileld^  not  negotiable,  and  that  the  indorser  thereon  was 
not  liable.     Woods  v.  North  (Penn.),  201 . 

8.  Note  of  partnership — right  of  one  partner  to  give  for  firm  debts  after  dis- 
solution.] After  the  dissolution  of  a  partnership,  the  partner  who  winds 
up  the  business  cannot  bind  the  other  partners  by  a  note  in  the  firm  nauue 
for  firm  debts.     Smith  v.  Shelden  (Mich.),  529. 

8.  Indorsement — bankr^iptcy .]  If  a  bankrupt,  who  is  the  payee  of  a  negotia- 
ble bil]  or  note,  sells  the  same  without  indorsement  before  and  indorses  it 
after  bankruptcy,  such  indorsement  will  enable  the  holder  of  the  note  to 
maintain  an  action  upon  it  in  his  own  name.    Hersey  v.  Elliot  (Me.),  50. 

4.  Indorsement  cannot  be  limited  by  parol  evidence.]    In  an  action  by  the  in- 

dorsee against  the  indorser  in  blank  of  a  promissory  note,  parol  evidence 
is  not  admissible,  in  the  absence  of  fraud  or  mistake,  to  show  a  con- 
temporaneous agreement  between  the  parties  that  the  indorsement  was 
without  recourse.     Charles  v.  Denis  (Wis.),  883. 

5.  Indorsement  ^VHvrraidy  implied  by.]    There  is  an  implied  warranty  upon 

the  part  of  an  indorser  of  a  negotiable  instrument  that  the  note  is  a  valid 
contract  and  executed  in  a  State  where  the  interest  reserved  is  lawful. 
Overton  v.  Bolton  (Tenn.),  867. 

6.  Demand— protest.]    The  notary  who  protested  a  promissory  note  payable 

at  a  bank  certified  that  during  business  hours  on  the  day  the  note  was 
due  he  called  at  the  bank  to  demand  payment,  but  found  it  dosed.  Held, 
a  sufficient  demand  to  charge  indorsers.  Berg  v.  Abbott  (Penn.),  158,  and 
note,  160. 

7.  Contradicting  notarial  certificate.]    Where  there  was  oral  evidence  disput- 

ing the  notarial  certificate  that  the  bank  was  closed,  held,  that  the  question 
was  for  the  jury.  lb. 

8.  Statute  of  limitations^Twte  payable  ^  thirty  days  after  demand.*'^]  On  a  non- 

negotiable  note  payable  '*  thirty  days  after  demand,"  the  statute  of  limi- 
tations begins  to  run  after  thirty  days  from  the  delivery  of  the  notck 
Palmer  v.  Palmer  (Mich.),  605. 

Vol.  XXIV.  — 104 
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NEGOTIABLE  INSTRUMENTS— C<w/in««i. 
9   JPhraud  of  maker  in  securing  surrender  of  note.]    An  action   for  monej 
had  and  received  lies  against  the  maker  of  a  note  who  fraudulently  pro- 
cures its  surrender  without  payment.    Penobscot  R,   B,   Co.  v.   Majfo 
(Me.),  45. 

Interest  on,  after  maturity.']    See  Intbrbst,  52,  867. 

Law  governing  note  made  in  one  State  and  indorsed  in  another.]  ^S^Confuct 
OF  Laws,  367. 

Certiflcate  of  deposit.]    See  Banking,  610. 

Cheek— certification  of]    See  Payment,  300. 

NOTARY  PUBLIC. 
Certificate  of  protest.]    See  Nbootiablb  Instrumbnts,  158. 

NUISANCE. 

By  municipal  corporation — emptying  sewage  in  public  docks.]  See  MuNia* 
PAL  Corporations,  1. 

Exhibition  of  wild  animals  in  street.]    See  Municipal  Corporations,  435. 

When  statute  of  limitation  runs  on.]    See  Limitation  of  Actions,  792. 

See  Proximate  and  Remote  Cause. 

OFFICER. 

1.  Infants  a^.]  An  infant  cannot  hold  the  office,  and  exercise  the  duties  of  a 

justice  of  the  peace.     Oolding's  Petition  (N.  H.),  66. 

2.  Action  by  de  facto  offlcerfor  salary.]    A  de  facto  officer  cannot  maintain  an 

action   against    the    municipality   for  the    salary  or  compensation  at- 
tached to  the  office.  Matthetos  v.  Supervisors  of  Copiah  County  {^tAJaA.),l\o. 

8.  Liability  of  sheriff  on  attachment  of  property — bond  of  indemnity.]  A 
sheriff  attached  goods  as  the  goods  of  B  in  an  action  by  A  against  B. 
C  afterward  claimed  the  goods  and,  although  A  offered  a  bond  of  in- 
demnity, the  sheriff  surrendered  them.  The  statute  made  no  pioTiBioa 
for  a  bond  of  indemnity  in  such  cases.  A  recovered  judgment  in  the  at- 
tachment suit,  and  being  unable  to  make  any  thing  on  the  executioii, 
brought  action  against  the  sheriff.  Held,  that  although  the  offered  bond 
of  indemnity  was  good  at  common  law,  the  sheriff  was  not  liable  at  all 
events  ;  but  that  the  burden  was  on  him  to  show  that  the  goods  did  noi 
belong  to  B.     Wadeworth  v.  Walliker  (Iowa),  788. 

4.  Quo  warranto  —  removal  from  office  for  bribery — previous  conviction^ 
trial  by  jury.]  A  State  Constitution  provided  that  any  candidate  for 
office  who  should  be  guilty  of  bribery  should  be  disqualified  from  hold- 
ing office.  Held,  ihsX  an  officer  might  be  removed  by  quo  warranto  for 
obtaining  his  election  by  bribery,  without  having  first  been  convicted  of 
the  offense  oq  an  indictmetit,  but  semble  that  the  defendant  had  a  right 
to  have  the  issues  of  fact  raised  upon  the  quo  warranto  tried  by  a  yxcf. 
QammanweaUhY.  TTa^far (Penn.),  164. 

8u  CrrizBNBHiF,  760. 
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ORDINANCE. 
Msstraining  postage  of.]    See  Municipal  Corporation,  756. 

PARTNERSHIP. 

1.  Bight  of  one  partner  to  give  firm  notes  after  dissolution.]    On  the  dissolution 

of  a  copartnership,  the  partner  to  whom  is  intrusted  the  winding  up  of 
the  business  has  no  authority  to  bind  the  other  partners  by  notes  g^ven  in 
the  firm  name  in  settlement  of  the  firm  accounts  ;  unless,  perhaps,  such 
notes  be  mere  acknowledgments  of  the  amount  due .  Smith  v.  Shelden 
(Mich),  629. 

2.  Assumption  by  one  partner  of  firm  debts — principal  and  surety.]    Where  a 

partnership  is  dissolved,  and  one  of  the  partners  takes  the  firm  assets  and 
assumes  the  firm  debts,  the  relation  of  principal  and  surety  is  thereby  es- 
tablished between  him  and  the  other  partners  so  far  as  relates  to  such 
debts,  and  creditors  with  knowledge  of  such  agreement  are  bound  by 
such  relation,  lb. 

8.  .]     After  the  dissolution  of  a  partnership,  a  creditor  of  the  firm,  with 

knowledge  that  one  of  the  partners  had  taken  the  firm  assets  and  as- 
sumed the  firm  debts,  took  from  him  the  firm  note  for  the  debt  payable 
one  day  from  date  with  interest.  Held,  (1)  that  the  out-going  partners 
were  not  liable  on  the  note  as  partners  ;  and  (2)  that  as  sureties  they 
were  discharged  by  the  new  contract,  it  having  been  entered  into  without 
their    knowledge  or  consent.  lb. 

Bankruptcy  of  individual  partner —  ejfect  of]    See  Bankruptcy,  15 

PASSENGER. 
Mail  agent  is.]    See  Cabrier,  467. 

PATENT. 
When  invalidity  of,  no  dtfense  to  claim  for  royalty.]    See  Consideration,  IOl 

PAYMENT. 

1.  By  check — certification  does  not  discharge  drawer.]    The  drawer  of  a  check 

is  not  relieved  from  liability  by  the  fact  that  the  drawee  has  certified  the 
check  to  be  "  good;  *'  but  to  fix  this  liabiliiy,  the  check  must  be  duly  pre- 
sented for  payment ;  that  is  within  the  business  hours  of  the  day  after  it 
is  drawn,  where  the  parties  all  reside  in  the  same  place.  Andrews  v.  GeT^ 
man  National  Bank  (Tenn.),  300. 

2.  Cfieck  as  payment.]    It  is  a  question  for  the  jury  whether  a  certified  check 

taken  in  payment  of  a  note  or  draft  is  an  absolute  or  only  conditional  dis* 
charge  of  the  debt.  lb. 
To  agent  of  attorney.]    See  Attorney  and  Client,  677. 

PRINCIPAL  AND  AGENT. 
See  Agent. 
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PRINCIPAL  AND  SURETY. 

PaymenU  by  principal — effect  oft  <u  to  surety,}  See  hsMMTAXWM  ov  M0y 
TI0N8,  626. 

JVhen  relation  exists  bettoeen  partner  and  outgoing  partner — mmmption  of 
f^rtn  debts  by  ons  partner,]    See  Smith  y.  Sheldon^  620. 

PRIVATE  WAY. 
See  Wat,  606. 

PROFITS. 
See  Damagbs. 

PROMISSORY  NOTE. 
See  Negotiable  iNSTBUMBHra 

PROTESTH. 
iSm  Negotiable  Instrumbkts. 

PROXIMATE  AND  REMOTE  CAUSK 

Loss  of  building  by  fire  —  obstructions  to  firemen,']  Plaintiff  owned  hoiueB 
which  were  separated  from  a  river  bj  a  street  only.  Defendant,  a  rail- 
road oompanj,  filled  up  a  part  of  the  river  in  fiont  of  these  houses  and 
occupied  the  same  and  a  part  of  the  street  with  tracks  and  bnildlnga. 
Plaintiff's  houses  took  fire  and  were  destroyed,  because  the  firemen  were 
unable  to  reach  and  procure  water  from  the  river,  by  reason  of  each 
obstructions  caused  by  defendant.  Held,  that  defendant's  acts  were  not 
the  proximate  cause  of  plaintiff's  loss,  and  that  defendant  was  not  liable 
even  though  his  actp  were  unlawful.  Bosch  y.  Buiriiington  <ft  Missouri  & 
B.  Co.  (Iowa),  754. 

PUBLIC  USE. 
Taking  land  for  private  miU,]    See  Eminent  Domain,  664. 

QUO  WARRANTO. 
See  Officer,  164. 

RAILROAD. 

L  Chmmunieationofflreby  —  statutory  liability  ^  contributory  nsf^enes.}  A 
statute  made  railroad  companies  liable  for  all  damages  caused  by  fire 
their  locomotives,  and  gave  them  an  insurable  interest  in  property  ex] 
along  their  lines.  Held,  that  the  liability  imposed  on  the  companiee  imi 
that  of  insurers,  and  that  it  was  immaterial  whether  the  owner  of  pt«|^ 
erty  so  damaged  was  negligent  or  not.    Botsell  v.  BaUroad  (N.  H.),  00. 

ft  J^otice  on  ticket,]  Plaintiff  purchased  in  Portland  a  railroad  ticket  hav- 
ing on  it  the  words :  **  Portland  to  Boston."  Held^  that  ha  wm  not  enti- 
tled to  a  passage  thereon  from  Boeton  to  Portland.  Ksek§  ▼•  AmIm  4 
Maine  B.B.C0,  (Me.),  19,  and  note,  22. 
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HAILROAD—Contintied, 

8L  £ttioppel'— declarations  of  agents,]  Held,  further,  that  the  facts  that  plain- 
tiff had  been  before  allowed  a  passage  from  Boston  to  Portland  over  the 
same  road  on  a  similar  ticket,  aud  that  one  of  defendant's  agents  had, 
after  the  ticket  in  question  was  purchased,  expressed  tlie  opinion  that 
the  ticket  was  good  for  a  passage  either  way,  did  not  entitle  plaintiff  to 
such  passage.  lb. 

4.  Eminent  domain— appropriating  right  of  vsag  of  one  company  for  benefit  of 
another,']  The  franchises  or  property  of  one  railroad  may  be  taken  for 
the  construction  of  another,  in  all  cases  where  the  property  of  an  individ- 
ual might  be  ;  bat  this  can  be  done  on]y  upon  making  compensation 
therefor  the  same  as  in  case  of  an  individual.  Grand  Rapidn,  etc^R.  H. 
Co.  V.  Grand  Rapids  and  Indiana  R,  R,  Co.  (Mich.),  045,  aud  note,  501. 

LiabiUtyfor  baggage,]    See  Carribr,  248,  268. 

LiabUity  of,  for  toiUful  acts  of  servant.]    See  Mastbu  and  Servant,  296,  748. 

Mortgage  by—future  earnings,]    See  Mortgaoe,  39. 

Regulation  of  inter-state  roads.]    See  Constitutional  Law,  778, 

Sleeping  car  owners — liability  of]    See  Carrier,  258. 

Tax  on  gross  receipts  of,  not  a  direct  tax,]    See  Taxation,  511. 

When  notice  to  agent  is  notice  to  company.]    See  Da]^ ages,  437. 

See  Carrier. 

RATIFICATION. 

€f  unauthorized  sale  by  factor.]  M.  shipped  cotton  to  his  factor  with  instmo- 
tions  not  to  sell  it  at  less  than  18  cents  a  pound.  The  factor  sold  it  for 
less  than  that  rate,  and  immediately  informed  M.,  who  then  made  no 
objection,  but  drew  the  entire  proceeds  of  the  sale.  Held,  that  M.  rati- 
fied the  unauthorized  sale  and  could  not  recover  against  the  factor  for 
loss  suffered  thereby.     Meyer  v.  Morgan  (Mi4l.),  617. 

€f  tort  of  servant.]    See  Master  and  Servant,  296,  437. 

RELEASE. 

Cf  one  of  several  joint  tortfeasors — effect  of.]  The  plaintiff,  in  an  action 
against  several  joint  tort-feasors,  executed  to  one  of  them  a  release 
under  seal,  acknowledging  full  satisfaction  for  the  tort  but  reserving  his 
claim  against  the  others.  Held,  that  the  release  inured  to  the  benefit  of 
all  the  defendants  and  that  the  reservation  was  inoperative.  Gvnther 
V.  Lee  (Md.),  604. 

REMOVAL  OF  CAUSE  TO  UNITED  STATES  COURT. 

Vffect  of— discontinuance^  An  action  was  removed,  on  petition  of  the  plain- 
tiff, from  a  State  court  to  the  Circuit  Court  of  the  United  States.  The 
judgment  there  rendered  was  reversed  by  the  Supreme  Court  of  the 
United  States  and  the  cause  was  remanded  to  the  State  court  where  it 
began.  Held,  that  the  removal  did  not  operate  as  a  discontinuance  of  the 
original  action,  and  that  plaintiff  might  proceed  with  his  case  as  if  no 
removal  had  been  had.    Germania  Fire  Ins.  Co,  v.  Francis  (Miss.)}  674. 
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RECOUPMENT. 
See  Set-off,  56. 

REVOCATION. 
^  Will, 

RIPARIAN  RIGHTS. 

1.  On  naoigable  lakes  — obstruction  of  access.}  A  railway  oompanj  ooDfltmoled 
ita  road  througli  a  navigable  lake,  there bj  cutting  off  the  riparian  own- 
ers from  access  to  the  lake,  and  leaving  in  front  of  their  land  a  pool  of 
stagnant  water.  Seld,  that  they  were  entitled  to  damages.  Iklaplaine 
V.  Chicago,  etc.,  Ry.  Co.  (Wis.).  386,  and  note,  894. 

S.  Erections  in  navigable  waters.}  A  railroad  company  in  conctructing  its 
road  across  a  navigable  lake  occupied  land  which  the  riparian  owner  had 
made  by  filling  in  the  lake  in  front  of  his  land.  Held,  that  he  waa  not 
entitled  to  damages  therefor.  Diedrich  v.  Northtoestern  Union  ^.  Co. 
(Wis.).  399. 

SALE. 

1.  Implied  warranty — latent  defect.}  The  vendor  of  an  article  for  a  particular 
purpose  does  not  impliedly  warrant  it  against  latent  defects  unknown  to 
him,  and  which  have  been  produced  by  the  unskill fulness  of  the  manu- 
facturer or  previous  owner,  without  his  knowledge  or  fault,  except 
where  the  sale  is,  of  itself,  equivalent  to  a  positive  aflirmation  that  the 
article  has  certaio  inherent  qualities  inconsistent  with  the  alleged  defects. 
Bragg  v.  MorrUl  (Vt.),  102,  and  note,  104. 

2. .]    Thus,  where  defendant  sold  to  plaintiff  a  shaft  for  the  parpoee  of 

driving  machinery,  and  defendant  was  not  the  maker  of  the  shaft,  but  had 
turned  and  prepared  it  Ibr  the  pulleys,  and  the  shaft  afterward  broke  by 
reason  of  a  defect  in  the  original  manufacture,  not  caused  by  defendant, 
and  not  discoverable  by  any  ordinary  inspection  or  examination,  held,  tlimt 
there  was  no  implied  warranty,  and  that  defendant  was  not  liable,  lb. 

8.  By  sample  —  warranty.}  A  sale  by  sample,  in  the  absence  of  fraud  or  of 
circumstances  indicating  that  the  sample  is  to  be  taken  as  a  standard  of 
quality,  implies  no  warranty  of  quality,  but  only  that  the  goods  are  of 
the  same  kind  as  the  sample,  and  merchantable.  Boyd  v.  WUsan  (Peiin.) 
176,  and  note,  181. 

Action  for  breach  of  warranty  after  return.}    See  Wakrantt,  568. 
Of  property  not  acquired.}    See  Mortoaqb,  39,  682. 

SAMPLE. 
Sales  by — warranty,]  See  Salb,  176,  and  note,  181 ;  also,  102,  and  note,  104. 

SCHOOL. 

Sight  of  master  to  chastise  pupils.}  A  school  teacher  has  the  right,  when 
necessary  to  maintain  discipline,  moderately  to  chastise  hia  pupils ;  and 
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this  right  is  not  affected  by  the  fact  that  a  pupil,  voluntarily  in  the 
school,  is  of  lawful  age  and  therefore  not  entitled  to  attend  the  schooL 
State  V.  Mianer  (Iowa).  769. 

SENTENCE. 
Proceeding  on,]  See  CRIHINAI4  Law,  068. 

SET-OFF. 

1.  OoUaUral  eeeurUy,]    Plaintiff  lent  defendant  money-  with  a  United  Statee 

bond  as  collateral  security.  After  the  maturity,  but  before  payment  of  the 
note,  the  bond  was  stolen  from  plaintiff.  Held^  in  an  action  on  the  note, 
that  the  defendant  could  not  set  off  or  recoup  the  value  of  the  bond. 
Winthrop  Savings  Bank  v.  Jackson  (Me.),  56. 

2.  In  actions  by  voluntary  assignee,^    In  an  action  by  an  assignee  under  a 

voluntary  assignment  for  the  benefit  of  creditors,  upon  a  debt  falling  due 
after  the  assignment,  the  defendant  may  set  off  a  debt  due  from  the 
assignor  at  the  time  of  the  assignment.    Jordan  v.  Sharlock  (Penn.),  198. 

& .]    A  bank  made  an  assignment  for  the  benefit  of  creditors.    At  the 

time  it  held  the  defendant's  note  which  it  had  discounted,  and  which 
was  not  due.  It  was  also  indebted  to  defendant  for  deposits  in  a  sum 
greater  than  the  note.  In  an  action  on  the  note  after  its  maturity, 
by  the  assignee,  held,  that  defendant  could  off-set  the  indebtedness  to 
him.  lb, 

SEWERS. 
See  Municipal  Corpobationb. 

SHERIFF. 
Liability  of,  on  attachment  of  property.]  See  Officer,  788. 

STATUTE. 
Curative  legislation,]  See  Constitutional  Law,  421. 

STATUTE  OP  FRAUDS. 

1.  Agreement  for  forbearance — promise  to  pay  debt  of  another,]  An  agreement 
to  pay  the  debt  of  another  in  consideration  that  the  creditor  would  for- 
bear and  give  further  time  for  payment  is  founded  on  a  good  consid- 
eration, although  no  definite  time  of  forbearance  is  named.  Calkins  v. 
Chandler  (Mich.),  593. 

2.- .]     Plaintiff  having  a  mortgage  on  a  mill  owned  by  M.,  who  was 

engaged  iu  executing  therein  a  contract  for  defendant,  it  was  agreed 
between  plaintiff,  defendant  and  M.,  in  consideration  of  plaintiff's  giving 
further  time  of  payment  of  the  mortgage,  that  defendant  should  retain 
a  certain  part  of  the  price  to  become  due  M.  under  the  contract,  and 
should  pay  the  same  to  plaintiff  on  the  mortgage.  Held^  that  defendant's 
promise  was  valid  under  the  statute  of  frauds,  and  that  he  was  bound 
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to  pay  plaintiff  the  agreed  amount,  whether  he  retained  ii  from  M.er 
not.  76. 

AMignment  of  dower.}  ^Se^  Dower,  263. 

When  deed  ie  sufficient  memorandum  under,}  See  Escrow,  4Si9. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

SUNDAY. 
Action  againH  carrier  for  failure  to  carry  on,}  See  Carrier,  878. 

SURETIES. 

Payments  by  principal  toiU  prevent  the  bar  of  t?ie  statute  of  limitatiinu  a$  to.] 
See  Limitation  of  Actions. 

When  out-going  partners  are  sureties  to  remaining  partner.}  See  Partner- 
ship, 529. 

TAXATION. 

1.  Assessments  for  betterments.}    An  aeaeasment  for  betterments  ia  a  tax 

within  the  meaning  of  a  oonstitational  provision  that  "  all  property  shall 
be  taxed  according  to  its  valae,"  and,  therefore,  an  assessment  for  street 
improvements  made  on  adjoining  lots  in  proportion  to  their  respective 
fronts  is  void.     McBean  v.  Chandler  (Tenn.),  808. 

2.  Notice  to  parties^    Persons  whose  property  is  to  be  taken  under  a  summary 

tax  proceeding  are  entitled,  as  of  right,  to  be  heard  at  some  sta^  of  the 
proceedings  before  the  tax  shall  become  an  established  charge  against 
them  or  their  property.    Thomas  v.  Gain  (Mich.),  585. 

8.  Tax  on  gross  receipts  of  railroad  companies.}  A  tax  was  imposed  upon  the 
gross  receipts  of  all  railroad  companies  in  lieu  of  all  other  taxes.  Held^ 
not  a  direct  tax  upon  the  property  of  such  companies  within  the  meaning 
of  the  Ck>n8titution,  which  required  all  direct  taxes  on  property  to  be 
equal  and  uniform.     State  v.  Philadelphia,  etc.,  R.  R.  Co.  (Md.),  511. 

4.  Conversion  of  property  into  United  Stales  bonds  ufith  intent  to  escape  taxes.} 
A  bank,  shortly  before  the  legal  day  for  assessment  of  taxes,  and  with 
the  intent  to  escape  such  tax,  converted  its  capital  stock  into  United 
States  bonds  not  taxable.  Soon  after  the  day  of  assessment  the  bank 
sold  the  bonds  and  reconverted  its  capital  stock.  Held,  that  the  capital 
stock  was  taxable  by  the  State.  Holly  Springs  Savings  d  Ins.  Co.  v.  Super- 
visors (UiBB.),QeS. 

6.  Recovery  back — involuntary  payment.}  The  payment  of  a  municipal  tax  to 
one  having  formal  authority  to  collect  it  is  involuntary,  and  if  the  tax  is 
illegal  the  amount  paid  may  be  recovered  back.  Tuttle  r.  Everett  (Miss.)b 
622. 
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I  TAX  TITLE. 

Sight  cfin^rudm*  to  acquire,']  One  who  enters  upon  andoooaplefl  land  m  » 
mere  intrader  is  under  no  obligation  to  pay  the  taxes  and  may  aoquiie 
title  to  the  land  under  a  tax  deed  adverse  to  the  former  owner  or  hUl 
grantees.    Lmk  v.  Dowfer  (Wis.),  417. 

TELEGRAPH. 

OandUUnuUmiHnglkibUUyof^-lnirdenof  proof^^  A  condition  in  a  telegraph 
blank,  exempting  the  company  from  liability  for  errors  in  unrepeated 
messages,  exempts  them  only  for  errors  arising  from  causes  beyond  their 
control ;  and  an  error  being  proved,  the  amu  is  on  the  company  of  proT« 
Ing  that  it  arose  from  such  causes.  Westem  Union  Tdegraph  Go.  T.  I^gkr 
(DL),  279,  and  note,  288. 

TENDER. 

After  iuue  qf  wit'^eoiU,]  After  a  writ  had  been  sued  out  to  reoorer  »  debC, 
and  delivered  to  an  officer  for  services,  the  debtor  tendered  the  amount  of 
the  debt  with  interest  but  without  costs.  ffM^  that  the  tender  was  good,  tm 
the  suit  was  not  commenced,  except  for  the  purpose  of  preventing  the 
running  of  the  statute  of  limitations,  until  the  writ  was  served.  BandaU 
r.  Bacon  (Vt,),lW. 

TORT-FEASORa 
Bdcace  of  one  ofeoooral.]  See  Rslsabb,  497. 

TRADE-MARK. 

1.  Ifatwral  mineral  ieaier^"  Betheeda."]  The  owner  of  »  mineral  spring  has 
the  right  to  the  exclusive  use  of  such  trade-mark  or  name  aa  indioatea 
the  origin  or  ownership  of  the  waters.   Dunbar  v.  Olenn  (Wis.),  89S. 

Si  *■— .]  The  name  *'  Bethesda,"  applied  to  a  mineral  spring  and  used  aa  »  mark 
upon  the  bottiesor  barrels  in  which  water  from  the  spring  is  soldi  heid, 
entitled  to  protection  as  a  trade-mark.  lb, 

TRESPASS. 
Srieam  ef  one  0f  eo9oral  Joint  treepaeecre—  efeet  tf.]  See  RbTiRAHU  4Sfi. 

TRIAL. 

■ 

Opening  ease  to  Jury  -^  abuee  of  discretion  by  trial  Judge,]  Upon  the  trial  of  an 
action  at  nisi  prius,  the  judge  suffered  counsel  in  opening  the  case  to 
read,  against  objection,  papers  not  admissible  in  evidence,  and  which 
were  not  afterward  offered  in  evidence.  Held,  (1)  that  this  was  such  an 
abuse  of  discretion  as  to  require  the  granting  of  a  new  trial ;  (2)  that 
the  error  was  not  cured  by  a  subsequent  instruction  to  the  Jury  to  dlflio- 
gard  such  papers.    Scripps  v.  BeiUy  (Mich.),  575.  A 

In  eHminai  case — proceeding  on  sentence.]  See  Cnnnnhh  Law,  8081 
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TRUST. 
1.  Cfampematian  of  tfuttMs-^when  may  be  taken ftrom  trtut  eitaieJ]  The  tnu- 
teee  of  leal  estate  who  have  had  the  care  of  it  for  years,  and  have 
received  a  oomniiflsLoQ  upon  the  inoome,  may  be  allowed  a  farther  oom- 
pensation  oat  of  the  corpus  of  the  estate  on  the  termination  of  their 
trust.    Biddle'e  Appeal  (Penn.),  183. 

8.  ProJUe — corpue — etock  divid&nde.]  A  testator  bequeathed  the  "income, 
profit  and  prodacts  "  of  certain  stock  in  a  corporation  to  a  person  for  life, 
lemainder  over.  Afterward  the  corporation  increased  its  capital  sto^ 
allowing  each  stockholder  the  option  to  take  at  par  as  many  new  shares 
as  he  held  of  the  old.  The  trustees  under  the  will  sold  part  of  their 
"  options  '^  to  take  the  new  shares*  and  with  the  proceeds  bought  new 
shares.  Held,  that  the  new  shares  were  capital  and  went  to  the  remain- 
derman.   Miw^  Appeal  (Penn.),  164,  and  note,  IdO. 

ULTRA  VIRES. 
Deed  to  eorporaUonJ]  See  Cobporation,  280, 386. 

VENDOR  AND  PURCHASER. 
Tendor's  lien — to^n  it  exiets.]  T. ,  the  owner  of  land,  being  indebted  to  G.,  to 
secure  the  debt,  gave  the  latter  the  sale  of  the  land.  He  sold  to  B.,  to  whom 
T.  executed  a  deed  of  conveyance, B.  giving  his  note  to  G.  for  the  purchase- 
money,  and  it  was  agreed  that  the  vendor's  lien  for  the  purchase-money 
should  exist,  ffeld,  that  the  vendor's  lien  existed  in  favor  of  G.  against 
a  vendee  from  B.  of  the  land,  with  notice.  PerkiruY.  CHbeon  (Ififls.),  644 

Breach  of  covenant  of  title,]    See  Damages,  745. 

OoGateral  attack  of  ffrant.]  See  Fraudulbmt  Contktaitcb,  541. 

Cf  private  toay — rigid  of  vendor  to  erect  gates.  ]    See  Wat,  506. 

When  vendor  i$  eetoppedfrom  obstructing  light  and  air.]  See  Estofpbl,  407. 

VOTE. 

fiMEUECnON. 

WAIVER. 
See  Insubancb,  172,344, 784. 

WARRANTY. 
Action  for  breach  of,  after  return^  A  chattel  was  sold  with  a  wammty  that  II 
was  fit  for  a  particular  purpose,  and  that  if  it  was  not,  the  vendor  would 
make  it  so.  RM,  that  the  purchaser  could  maintain  an  action  on  tlM 
warranty  although  he  had  offered  to  return  the  chattel ;  the  light  to 
return  being  in  pursuance  and  not  in  avoidance  of  the  contract,  ^m- 
baU  d  Austin  Manufacturing  Co.  v.  Vroman  (Mich.), 558. 

Implied,  on  sale  of  chattels.]    See  Salb,  102,  and  note,  104. 

On  sides  by  sample.]    See  Salb,  176,  and  note,  181 ;  also  note,  104. 

Action  for  kreach  of^evidence  qf  prior  judgment  against  pMnHf.}    Ss$ 

Etidbkcb,  479. 
What  implied  by  indorsement.]    /8m  Nbqotxablb  Ihstbukbhts.  867. 


INDEX  835 

WATER  AND  WATER<X)lJB8Ea 

BighU  nffiparian  owners  ^^obHrucHng  aeeeu  to  naoigaUe  100^4, 886»  and 
note,  894. 

BreeUans  in — riff  hi  of  riparian  oumer  to  eompmrnxtUmfor,  809. 

WAT. 

iVfMttf  way  -^  right  of  grantor  to  erect  gatee,]  The  grantor  of  a  private  waj 
oTer  his  landa  is  not  debarred  from  erecting  gatee  acroes  the  waj,  pro- 
Tided  they  do  not  interfere  with  a  reasonable  and  proper  etOoyment  of 
the  waj;  whether  they  do  or  not  is  a  qnestion  for  the  Jory.  Baker  T. 
IHek  (Md.),  (MM. 

See  HiGHWAT. 

WILL. 

t  WfOten  with  lead  penea,]  A  sUtute  proTided  that  ''every  will  shall  be  in 
writing."  HM^  that  a  will  written  and  signed  with  a  lead-pencil  was 
▼alid.    Mgera  v.  VanderheU  (Penn.),  ^7. 

Sl  Cffeme  eoie — revocation  hy  marriage,]  At  common  law  the  marriage  of  a 
feme  eole  revokes  her  will  so  far  as  it  relates  to  personalty;  and  the  hns. 
band's  consent  to  the  probate  of  a  will  made  before  marriage  does  not 
make  the  will  valid,  bat  the  personal  property  not  reduced  to  possession 
by  him  daring  the  wife's  life-time  is  to  be  distributed  among  her  next  of 
^  kin.    In  re  Carey  (Vt.),  188. 

t.  — ^.]  A,  feme  sole  made  her  will  whereby,  after  certain  specific  legacies,  she 
.  gave  to  a  missionary  association  the  sum  of  $8,000,  or  if  that  should  be  more 
^  than  half  her  estate,  both  real  and  personal,  then  **  a  sum  equal  to  one-half 
of"  her  estate.  All  the  remainder  of  her  estate, "  both  real  and  personal," 
she  gave  to  a  church  society.  She  afterward  married  and  died  without  issue. 
The  husband,  who  had  never  reduced  the  wife's  personal  estate  to  his  pos- 
sesion, consented  to  the  probate  of  the  will.  More  than  half  of  the  testa- 
trix's estate  was  personal  pioperty.  Seld,{l)  that  the  will  was  revoked  as 
to  the  personalty  by  the  marriage,  and  was  not  revived  or  rendered  valid 
by  the  husband's  consent  to  the  probate;  (2)  that  as  the  personal  assets 
were  ample  to  pay  the  bequest  to  the  missionary  association,  if  valid,  such 
bequest  was  of  personalty  and  was  revoked  by  the  marriage;  but  (3)  that 
the  gift  of  the  remainder,"  both  real  and  personal,"  to  the  church  society* 
was  a  devise  of  real  estate  and  was  operative  so  far  as  related  to  such  zeal 
estate.  Jb. 

WITNESS. 
WkenhuebandmayheifOetoadyUeryof  wife,]    See  EvnsiKSORt  124. 

WORDS. 

"AU  property  dhaU  be  Umed  according  to  He  eo^vs.'^    See  OUMiU'ilvriUAAii 

Law,  808. 
*'lmprieoiMnent  forddt/^   Beehxsam.WL 
•*  Laboren  and  workmen.*^    As  Mbohakio^  LDnr»  180L 
•Ffftin^."]    See  Will,  227. 
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